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DEDICAllON — by  conveyance  of  lots  with  reference  to  park ;  map 

by  common  grantor.    (Action  for  damages  for 
obstruction),  124. 
DEED — to  husband  and  wife,  effect,  283,  289. 

when  existing  cause  of  action  for   damages  does  not  pass, 

124. 
jroid  as  made  pending  litigation,  473. 
DEFENSE— violation  of  statute  when  a,  473. 
DEFINITIONS— heirs  read,  **next  of  kin,"  360. 
DIVORCE — alimony;  additional  counsel  fee  after  judgment,  159. 

action  for.  (Counter-claims  under  Code  Civ.  Pro.  §  1770), 
169. 

E. 

EASEMENT—of  public  and  abutting  owners  in  highway  and  park. 

(Action  for  obstruction),  124. 
EJECTMENT-— by  grantee  in  grantor's  name,  473. 

(Deed ;  adverse  possession ;  parties  plaintiff;  violation 

of  statutes),  473. 
action  of.     (Action  by  remote  grantee  in  name  of 
original  grantor — Pleading,  complaint  by  tenant 
in  common — Amendment — Partition ;   affirmance 
or  repudiation  by  one  not  a  party— Bankruptcy; 
sale  of  lands  by  assignee ;  requisites  of  order  for 
sale),  113. 
(Lease  containing  provision  for  sale — Contract,  when 
not  incomplete  of  inchoate — Trial,  exceptions  to 
charge — Evidence,  burden  of  proof,  shifting  of; 
costs,  basis  for  extra  allowance),  19. 
*  (Evidence;   best   and  secondary;  ancient   document; 

^  presumption  of  regularity  of  official  act — Power 

of  attorney,  lost — Partnership ;  authority  to  con- 
vey land — Principal  and  agent,  conveyances  by — 
Acknowledgment  of  deed  by  attorney),  463. 
ELEVATED  RAILROAD&— right  to  construct  in  streets— injury  to 

abutting  owner.    (Action  for  dam- 
ages), 276. 
ESTOPPEL — of  lessor  from  claiming  forfeiture.    (Action  to  relieve), 

SO. 
of  person  giving  certificate  to  sheriff  holding  attach- 
ment, 459. 
B'VTDBNCE — ^burden  of  proof;  shifting.     (Ejectment),  19. 

burden  of  proof  on  one  assailing  ancient  deed,  463. 
of  return  of  execution  unsatisfied ;  conflict  of  evidence. 
(Creditor's  suit),  12. 
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EYIDENCE—oonfession  of  crime,  after  threat  of  officer;  corrobor- 

atioD.     (Indictment  for  homicide),  173. 
ancient  deed  by  attorney:   circumstantial  evidence  of 

power  of  attorney,  463. 
presumption  of  regularity  of  official  act,  468. 
jpresumption  of  criminal  intent  from  act.    (Indictment 

for  homicide),  187. 
criminal  intent  or  negligence  in  adulteration  of  food  or 

drugs,  197. 
opinion  of  physician  as  to  mental  condition,  860. 
to    contradict  seal   and   statement    of    consideration. 
(Action  of  foreclosure),  890. 
EXCEPTIONS — no  longer  necessary,  in  order  to  have  new  trial  in 

capital  cases  in  N.  Y.  court  of  sessions,  187. 
EXECUTORS  AND  ADMINISTRATORS— of  husband,  may  recover 

on  chose  in  action  of  pre-deceased 

wife,  414. 
payment  of    arrears  of    alimony 

decreed  against  deceased,  160. 
action  against  foreign  corporation 
causing  intestate^s  death,  barred 
by  limitation,  278. 
EXECUTION— stay  of ;  direction  not  to  sell;  liability  for  false  re- 
turn, 316,  829. 
payment  to  sheriff  by  certified  check,  822. 
ELECTIONS— duties  of  canvassers.     (Mandamus),  77. 

powers  of  canvassers;  names,  middle  initial.    (Manda- 
mus), 84. 
defective  returns  by  inspectors;   sending    back  for 

correction.     (Mandamus),  95. 
inspectors,  when  compelled  by  mandamus  to  make 
another  return;  correction  of  erroneous  return; 
form  of  amended  return,  108. 

P. 

PORECLOSURE — of   mortgage  by  married  woman;  charging  on 

specific  property  and  separate  estate  generally, 

402. 
joining  guarantor  of  collection  to  recover  deficiency, 

890. 
(Assignment  —  Guaranty  —  Parties  —  Evidence — 

Pleading — Consideration),  390. 
by  advertisement ;  notice  wh<'n  mortgagor  is  dead. 

(Action  for  specific  performance),  110. 
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FOREIGN  CORPORATION— when  8ued  in  the  State  for  causing 

death,  may  plead  statutory  limita- 
tion, 273. 
stock  of,  attachable  in  action  against 
owner,  203. 
FORFErrURE — waiver   by    accepting    rent;    continuing   cause  of 

forfeiture.     (Action  to  re-enter),  43. 
action   to    relieve.      (Lease;    condition;    re-entry; 
election  to  terminate;  redemption;  estoppel  of 
lessor;  summary  proceedings  restrained;  right 
to  remove  buildings),  30. 
action  to  relieve.     (Lease;  notice  of  intention  to 
renew;  forfeiture  by  accident  or  mistake;  relief 
in  equity),  50. 
FORMER  ADJUDICATION— (Action  to  reinstate  member  of  benevo- 
lent society),  54. 
FRAUDULENT    CONVEYANCE— part    consideration ;    judgment 

against  grantee.    (Creditor's 
suit),  12. 

G. 

QIFT — validity  of,  to  have  masses  said,  414. 

GUARANTY— of  collection  of  mortgage  debt  by  assignor  without 

additional  consideration.    (Action  of  foreclosure), 
890. 
GUARDIAN  AD  LITEM — excused  from  filing  security  for  costs  by 

defendant's  delay.     (Motion  to  com- 
pel security  for  costs  to  be  filed),  108. 

H. 

HIGHWAY — elevated  railroads  in.     (Action  for  damages),  276. 

see  note  on  obstruction,  152. 
easement  of  public  and  abutting  owners.     (Action  for 
obstruction),  124. 
HOMICIDE — what  sufficient  to  show  deliberation,  187. 
HUSBAND  AND  WIFE— partnership  between  them,  304. 

tenancy  by  the  entirety  not  abolished  by 
the  married  women's  acts;  husband's 
liability  for  wife's  crimes  and  torts, 
283,  289. 
liability  of  estate  of  deceased  husband  to 
pay  arrears  of  alimony  awarded  by 
foreign  decree,  160. 
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HUSBAND  AND  WIFE — action  against  married   voman    for   her 

tort;  parties;  joinder  of  husband; 
name  in  which  she  should  sue,  302,  n. 

his  right  to  administer  on  licr  estate^  414. 

separate  estate;  how  charged,  402. 

liability  for  wife^s  tort,  802,  n. ;  805,  n. 

action  by  her  against  husband  for  assault, 
804,  n. 


INDICTMENT — for  murder.     (Evidence;  coroner;   witness;    trial; 

new  trial),  172. 
for  murder.     (New  trial  without  exceptions  in  Court 
of   Sessions  in   N.    T. — Evidence   of  criminal 
intent;  deliberation),  187. 
INJUNCTION— of  summary  proceedings.     (Action   to  relieve  from 

forfeiture  of  lease),  80. 
to  restrain  summary  proceedings,  848. 
against  police  interference  with  running  blast  furnace 

on  Sunday,  446. 
to  restrain  police  from  arresting  Hebrew  trading  on 

Sunday,  455. 

(Express  Companies — Jurisdiction — Police — Sunday ; 

Penal   Code — Conflict  of   laws— Constitutional 

law),  4;56. 

(Penal  Code — Jurisdiction ;  Sunday),  446,  455,  458. 

INSURANCE — right  to  surrender  life  policy  and  change  beneficiary, 

25. 
annual  statement  of  company;  filing,  252. 
permission  to  do  business;  superintendent  when  com* 

pelled  to  recognize  foreign  company,  252. 
power  of  superintendent  to  refuse  admission  to  foreign 
company;  discretion  how  reviewed,  268. 

J. 

JUDGMENT — for  amount  of  claim  in  creditor's  suit,  12. 

modification  of  by  appellate  court.    (Action  for  dam- 
ages), 276. 
entry   of,  in  action  against  corporation.     (Action  on 

promissory  note),  278. 
service  of  order  for  trial  of  issues  before  entry  of,  in 
action    against    corporation    in    marine    court. 
(Action  on  promissory  note),  280. 
JURISDICTION — to  enjoin  police  interference  with  work  on  Sunday, 

486,  446. 
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JUSTICES'  COURT&— answer  of  title  does  not  effect  removal  of  sum- 
mary proceedings.  (Application  for  in- 
junction, etc.)i  8^8. 


LAWS— 1842,  c.  130,  tit.  V.,  §6.... 77. 
1848,  c.  200,  S  8 . . . .  293-297. 

1848,  p.  807,  c.  200,  §  3,  as  amended  by  Z.  1849,  p.  528,  c 

1849,  c.  375.... 293-299;  362,  864. 
1853,  c.  463,  §  14...  .252,  255,  259. 
1853,  c.  463,  §  22 ... .  268,  270,  272. 

1853,  c.  466,  §  23,  as  amended  by  £.  1862,  c.  368,  {5 268, 

270,  271. 
1853,  c.  466,  §  28 ....  271. 

1858,  c.  330,  appellate  power  after  capital  conviction  in  N. 
Y.  Sessions.  ...187. 

1859,  c.  366  . .  268,  270. 

1860,  c.  6  ..  .322,  n.,  325,  n. 
1860,  c.  90,  §§  1,  3,  7.... 294-297. 

1860,  c.  90,  §  1,  and  §  3,  as  amended  by  X.  1862,  c.  172. . .  .283. 

1860,  c.  360 432. 

1862,  c.  172.... 294. 

1865,  c.  453,  §2....  1-7. 

1867,  c.  782..., 295. 

1867,  c.  887 .. .  295. 

1869,  0.  917,  as  amended  by  L.  1880,  c.  94,  and  L.  1881,  o. 

685.... 230,  232,  233,  239. 
1873,  c.  593.... 252,  259,  268,  271. 
1875,  c.  108.... 230,  233. 

1875,  c.  482,  §  1,  subd.  2.... 64. 

1876,  c.  182.... 295. 
1876,  c.  782 835. 

1879,  c.  490.... 268;  271-2. 

1880,  c.  94 230. 

1880,  c.  460 77,84. 

1880,  c.  472.... 296. 

1881,  c.  407....  196. 
1881,  c.  685 230. 

IjBASB— containing  provision  for  sale.    (Ejectment),  19. 

condition;  re-entry;  election  to  terminate;  redemption  from 

forfeiture;  estoppel  of  lessor ;  right  to  remove  buildings; 

restraining  summary  proceedings.    (Action  to  relieve 

from  forfeiture),  80. 
action  to  re-enter  leased  premises;  (lesseo^s  coveillint  to  pay 
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i;^A8E — taxes;  waiver  of   forfeiture  by  accepting  rent;  continu- 
ing cause  of  forfeiture,  48. 
notice  of  intention  to  renew;  forfeiture  by  accident  or 
mistake ;  relief  in  equity,  60. 
LEGACY — to  child  dying  before  testator.     (Action  to  determine 

share),  844. 
lilMITATION  OF  ACTIONS— when  cause  of  action  for  obstruction 

impairing  easement  deemed  to 
accrue.     (Action  for  damages), 
124. 
defense  of,  must  be  pleaded.   (Motion 

to  vacate  attachment),  203. 
a  foreign  corporation  when  sued  for 
causing    death,   may  plead  the 
short  statute  of,  278. 

MANDAMUS — peremptory  or  alternative;  practice  on  argument,  252. 

to   compel   insurance    superintendent    to    recognize 

foreign  company.      (Statement;  filing;   permit; 

form  of  mandamus),  252. 
to  insurance  superintendent.     (Insurance,  power  of 

superintendent   to  refuse  jid mission    to  foreign 

company;  discretion,  how  reviewed),  268. 
to  compel  payment  of  officer's  salary.     (Supervisor's 

legislative    powers;    county  officers,  clerks  and 

assistants;  coroner's  clerks),  64. 
to  county  canvassers.    (Elections ;  power  of  canvassers ; 

name,  middle  initial — L,  1880,  c.  460;  power  of 

court),  84. 
to  county  canvassers.     (Elections ;  duties  of  canvassers 

— Z.  1880,  c.  460),  77. 
to  county  canvassers.     (Elections;  defective  returns 

by  inspectors;  sending  back  for  correction),  95. 
when  granted  to  inspectors  of  election  to  compel 

another  return,  103. 
to    police    comissioners.      (Limitation   of    time    for 

proceeding),  166. 
application  for  mandamus  to  compel  performance  of 

statutory  duty,  166. 
MARINE  COURT — entry  of  judgment  in  action  against  corporation. 

(Action  on  promissory  note),  280. 
MORTGAGE — ^by  married  woman  charging  separate  estate  generally 

for  deficiency,  402. 
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MORTGAGE — power  of  sale,  how  executed.    (Action  for  specific 

performance),  110. 
MOTIONS  AND  ORDERS— power  of  court  to  vacate  its  order,  829. 

N. 

JXAME—ot  married  woman.     (Pleading),  803,  n. 

middle  initial.     (Mandamas  to  canvassers),  84. 
NEGLIGENCE— in  dispensing  poison,  478. 

NEW  TRIAL — ^wben  granted  in  appellate  court,  for  incompetency  of 

witness.     (On  indictment  for  murder),  172. 
when  allowed  for  error  in  trial  of  special  issues,  800. 
for  what  errors  granted,  in  capital  case  in  N.  Y. 

Gkneral  Sessions,  under  L,  1858,  c.  830,  187. 
awarded  for  erroneous  ruling.     (Action  for  damages), 
276. 
NOTICE  OF  PENDENCY  OF  ACTION— to  charge  separate  estate  of 

married  woman,  407. 
NUISANCE — elevated  railroads  in  city  streets.    (Action  for  damages 

hy  abutting  owner),  276. 

O. 

OFFICERS — personal  liability  for  act  without  jurisdiction.      (Tres- 
pass), 1. 

P. 

PARTIES — in  action  for  tort  committed  by  a  married  woman,  302,  n. 
joinder  of  guarantor  in  order  to  recover  deficiency.     (Ac- 
tion of  foreclosure),  390. 
action  by  remote  grantee  in  name  of  grantor.  (Ejectment), 

113. 
name  in  which  married  woman  may  sue,  803,  n. 
PARTITION — affirmance    or    repudiation    by     one    not  a    party. 

(Ejectment),  118. 
PARTNERSHIP— between  husband  and  wife,  804. 

conveyance  by  parol  authority,  468. 
action  for  accounting.  (Feigned  issues ;  reference), 
852,  888. 
PENAL  CODE— $  268  (Amended  by  L.  1888,  c.  808),  436,  446. 

1$  259,  etc.      (Amended  by  L,  1883,  c.  358),  455.    . 
§  268.      (Amended  by  L.  1883,  c.  858),  458. 
PLEADINGk-compIaint  in  creditor*s  suit;  prayer  for  relief,  12. 

complaint  in  ejectment  by  tenant  in  common,  113. 
allegation  of  mortgagee's  interest  under  fire  policy, 
809,  n. 


; 
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PLEADINQ — one  cause  of  action  pleaded  in  several  or  altematiye 

forms,  309. 
action  against  sheriff;  amendment  on  trial,  816. 
want  of  consideration  for  sealed  guaranty.     (Action  of     * 
foreclosure),  390. 
PRINCIPAL  AND  AGENT— conveyance  by  agent;   loss  of  written 

power,  403. 
agency  to  have  masses  said  revoked  by 
death,  414.- 

Q. 

QUESTION  OF  FACT— as  to  existence  of  power  of  attorney,  463. 

R. 

RECORDING  DEED — general  clause  in  mortgage  charging  other 

property  not  notice,  402. 
REVISED  STATUTES— 1  H,  8,  393,  §  19. . .  .1,  6. 

1  IL  8,.  458,  §  8  (3  Id,  [6th  ed.]  741,  §  6), 

278,  279. 
1R.8,  600,  §  3  (1  Id.  [7th  ed.]  1581) . . .  .230, 

231. 
IE,  8,  789,  §147....  113,  120. 
\B.  8.  749,  §4...   110. 

1  5.  ^.  773.... 364. 

2  B,  8.  (7th  ed.)  1590,  etc 210,  232,  238. 

2Ji,  8,  66,  §52  ...844,  346. 

2  B,  8.  441,  §  84,  (3  Id.  [6th  ed.]  727,    { 

III.) ....  327,  n. 
2  R  8,  458,  c.  8,  tit.  4,  art.  5,  §  8 ....  280, 282. 

2  R.  8,  545,  §  3,   subd.   3,  as  amended  by 

L,  1844,  c.  ^6....  110. 
8  R.  8.  (6th  ed.)  994,  §  43. . .  .172. 

3  R,  8.  (7th  ed.)  2179,  §  44. . .  .293. 

3  R.  8.  (7th  ed.)  2179,  §  44. . .  .283,  293. 
RAILROADS— use  of  streete.  (Action  for  obstruction),  124,  276. 
RAILROAD  COMPANIES— power  to  consolidate.     (Action  to  enjoin 

consolidation),  230. 
REDEMPTION— from  forfeiture  of  lease,  30. 
REFERENCE — what  partnership  cases  are  referable;  actions  involv* 

ing  account,  352,  383. 
RULES  OF  COURT— number  31,  356. 

S. 

SECURITY  FOR  COSTS— by  guardian  ad  litem;  waiver  by  delay  in 

moving,  108. 
SERVICE  (AND  PROOF  OF)— of  offer  of  judgment,  337. 
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SHERIFF — releasing  levy  on  receiving  certified  check,  323,  n. 

action  against  for  money  received.     (Payment  by  certi- 
fied check;  duty  of  sheriff;  custody  of  the  law), 
323,  71.  • 

action  against  fo'*  failure  to  return  execution.     (Pleading; 
nou  return;  amendment  on  the   trial;   stay  of   exe- 
cution; direction  not  to  sell;  nominal  damages),  316. 
action  against  for  false  return.     (Power  of  court  over  ita 
ordcra;  jurisdiction  of  court  of  appeals),  830. 
SLANDER — action  by  married  woman  for.     (Name ;  joinder  of  hus- 
band of  defendant),  302,  n. 
SPECIFIC  PERFORMANCE— action  fpr.     (Vendor  and  purchaser; 

when  purchaser  not  compelled 
to  take  title  ;  foreclosure  by 
advertisement;  notice  in  case  of 
mortgagor's  death ;  executors  and 
administrators;  mortgage,  power 
of  sale,  how  executed ;  statutory 
remedies,  how  pursued),  110. 
STATUTES— how  construed,  280. 

action  for  conduct  violating  statute,  478. 
statutory    remedies,    how    pursued.     (Action    for 
specific  performance),  110. 
STAY  OF  EXECUTION— direction  not  to  sell,  316. 
SUMMARY  PROCEEDINGS— answer  of  title  does  not  effect  reuioval 

from    justice's    court;  injunction 
when  refused,  348. 
SUNDAY — carrying  on  express  business;  necessity;  police  interfer- 
ence enjoined  as  to  domestic  traffic,  436. 
operation  of  blast  furnace ;  works  of  necessity ;  irrepar- 
able loss;  police  interference  enjoined,  446. 
exception  from  statute  in  favor  of  Hebrews;  servile  labor; 

enjoining  arrest  by  police,  455. 
sale  of  cigars  not  a  work  of  necessity,  458. 
SUPERVISORS — adding  property   to  assessment  roll;  jurisdiction; 

liability  of  supervisor  delivering  roll  and  war- 
rant to  collector.     (Trespass),  1. 
legislative  powers;  providing  county  officers  clerks 
and  assistants;  resolution;  seal.     (Mandamus  to 
county  treasurer),  64. 

T. 

TAXES — ^amending  assessment  roll;  adding  property  after  delivery 

to  board  of  supervisors;  personal  liability  of  supervisor 
delivering  roll  and  warrant  to  collector.     (Trespass),  1. 
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TENANCY — by  the  entiretj.  noc  mbolished  by  ntnied  women^s  acts, 

TRE8PAB3— against  saperrisor.     ^T^xbs  and  asaessmeiits;  amending 

assessmtrnt  n^ll :  adding  property  after  delivery  to 
b'>ar<i  of  superrisors^  jarisdiction ;  personal  liabil- 
ity of  supervisor  deliTeriag  roll  and  warrant  to  col- 
lector ^  1. 
TRIAL — of  special  ^or  fti:iaed'  issues;  directing  Terdiety  360. 
framin*^  special  or  fciizned  issoesv  353. 
noticing  et|uiral>Ie  aciioo  for  jury  term;  waiver.     (Credit- 
'  or*s  suit),  12- 

I  improbable  testimony  of  interested  witness,  a  question  for 
the  jury.     (Action  for  ncgligenceX  478. 
request  to  charge  iuTolriDg  error.     ^On  indictment  for  mur- 
der), 173. 
exceptions  to  charge.     (Ejectnaent),  19. 
TBUSTS — ^itt  personal  property ;  validity  of  and  conatnictioii.  of  the 

instrument,  360. 
validity  of,  to  liave  masses  aud,  414. 

U. 

USES  AND  TRUSTS-rapeistitioos,  414,  438, 

V. 

TARIANCE — in  criminal  complaint  for  adulteration  of  food  or  drugs, 

197. 
YENDOR  AND  PURCHASER— when  purchaser  excused.     (Action 

for  spedfic  performance),   110. 

W. 

WILL— action  to  construe.     (Legacy  to  childp  dying  ^fore  testat  or 
—2  B,8,^,i  52),  344. 
I'  •     probate  of ;  validity  of  devise  or  bequest  for  mafises,  or   for 

!  charity  in  executors'  discretion,  432. 

WITNESS— competency  of  one  convicted  a^  witness.    (On  inoUctment 

for  murder),  172. 


ABBOTT'S  NEW  CASES. 


MARSH  V.  BO  WEN. 

j?V".  Y.  Supreme  Courts  Third  Department^  Sixth  Dis- 
trict; Otsego  Circuity  September ^  1881. 

Trbspabs  against  Supervisor. — Taxes  and  Assessxtkntb. — Amend- 
ing Assessment  Roll. — Adding  Property  after  delivery 
*       TO  Board  op  Supervisors. — Jurisdiction. — Personal 
Liability  op  Supervisor  Delivering  Koll 
AND  Warrant  to  Collector. 

Tax  assessors  have  power  not  only  to  add  persons  and  property  as- 
sessable on  Jaly  1  to  the  tax  roll  of  the  year,  but  also  to  strike 
from  the  roll  persons  or  property  unassessable  on  that  day,  if  such 
change  be  made  in'July,  and  before  making  and  depositing  the 
fair  copy  and  giving  the  notice,  required  by  the  statute.* 

The  board  of  supervisors  have  not  jurisdiction,  after  tl)e  delivery  to 
them  of  the  assessment  roll,  to  add,  on  the  suggestion  of  the  assess- 

*  The  New  York  cases  (Mygatt  t?.  Wasliburn,  15  N.  T,  316;  Peo- 
ple ©.  Supervisors  of  Chenango,  11  Id.  563;  and  Bell  t.  Pierce,  51  Td. 
12)  holding  that  July  1  if  the  day,  were  followed  (Wise.  Feb.  1883) 
in  Wisconsin  Cent.  R.  U.  Co.  v.  Lincoln  County,  16  Northw,  R.  121, 
under  the  statute  of  that  State,  which  designates  the  fourth  Monday 
of  June;  and  the  court  there  held,  that  the  lands  were  properly 
assessed  if  subject  to  taxation  at  any  time  before  that  day,  other- 
Ti'ise  not,  ^ 
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ors,  a  person  or  property  the  assessors  had  deliberately  omitted  as 
being  non-assessable.  The  supervisor's  jurisdiction  is  derived  solely 
from  the  statute.* 

The  act  of  the  board  of  supervisors  in  adding  omitted  property  under 
color  of  tlie  authority  given  by  L.  1863,  c.  453,  §  3, — which  pro- 
vides that  on  petition  of  the  assessors  showing  omission. of  any  land 
or  property  from  the  assessment  roll  the  supervisors  shall  insert  the 
same  at  the  valuation  of  the  preceding  year, — is  ministerial,  and 
they  have  no  jurisdiction  so  to  add  property  at  a  valuation  in  excess 
of  the  preceding  year. 

Their  determination  that  an  assessment  added  was  an  omitted  assess- 
ment within  the  meaning  of  the  statute,  does  not  confer  jurisdic- 
tion if  the  assessment  was  not  within  the  statute. 

The  supervisor  of  a  town,  a  member  of  the  board  of  supervisors,  add- 
ing a  tax  to  the  assessment  roll  in  a  case  in  which  they  have  no  ju- 
risdiction under  tlie  statute  to  do  so,  who  delivers  the  roll  and  war- 
rant to  the  collector  of  taxes  by  whom  the  property  of  the  person 
unlawfully  taxed  is  thereupon  sold,  is  liable  individually  to  the 
latter  in  an  action  for  the  trespass.! 

The  plaintiff,  John  Marsh,brought  this  action  against 
Lucien  B.  Bowen,  who  was  supervisor  of  the  town  of 

*  In  VoGEii  V.  VoGLEU  (Supreme  Court  of  Indiana,  January  30, 
1882),  plaintiff,  a  county  treasurer,  sued  for  taxes,  and  his  complaint 
alleged  that  the  property  had  not  been  assessed  for  taxation,  and 
thereupon  **  the  proper  authorities ''  assessed  it,  &c. :  Held,  that  this 
averment  was  too  general.  The  assessment  of  property  omitted  from 
taxation  constitutes  a  special  and  exceptional  assessment.  Under  the 
Indiana  law  in  force  at  the  time  in  question,  it  might  have  been  made 
cither  by  the  assessor,  auditor  or  treasurer,  depending  upon  the  cir- 
ciimstances  (1  i?.  8,  06,  §  94;  130,  §  260).  A  special  assessment 
made  by  the  assessor,  if  not  returned  to  the  treasurer  within  a  limited 
time,  would  be  barred  {Id,  p.  131,  §  263).  The  averment,  therefore, 
as  to  the  officer  by  whom,  and  the  circumstances  under  which,  the 
special  assessment  was  made,  was  a  material  one.  Judgment  re- 
versed. 

t  In  addition  to  the  cases  cited  in  the  opinion,  see  also  Buffalo, 
&c.  K.  R.  Co.  V,  Erie  County,  48  JV.  Y.  93;  National  Bank  of  Che- 
mung V.  City  of  Elmira,  53  Id,  49;  reversing  6  Lar.a,  116;  Hassan  tJ. 
City  of  Rochester,  67  iV.  7".  528;  Palmer  v,  Lawrence,  Q  Lans.  282; 
Foster  v.  Van  Wyck,  2  Ahb,  Ct.  App.  Dec,  167;  Youmans  v,  Simmons, 
7  Hun,  466;  Williams  v.  Weaver,  75  N.  T.  80;  affirmed  in  100  U.  8. 
(10  Otto)  547. 
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Middlefield,  to  recover  $159.35,  damages  sustained  by 
plaintiflE  by  reason  of  a  sale  of  certain  of  his  property 
for  taxes. 

For  some  years  prior  to  May  21,  1879,  the  plaintiff 
was  a  resident  and  tax-payer  of  the  town  of  Middle- 
field,  but  whether  he  remained  a  resident  of  that  town 
thereafter  and  until  July  1,  1879,  is  a  disputed  ques- 
tion upon  which  no  evidence  was  given.  Upon  the  roll 
of  1878,  the  plaintiff  was  assessed  for  fifty-one  acres  of 
land,  valued  at  $250,  and  for  personal  property  valued 
at  $2,000. 

In  1879,  George  W.  Hunter,  Rensselaer  Brown  and 
D.  M.  Hunter,  the  assessors  of  the  town,  duly  divided 
the  town  into  three  convenient  assessment  districts,  and 
between  the  first  days  of  May  and  July  of  that  year, 
duly  proceeded  to  ascertain  the  names  of  the  taxable 
inhabitants  and  property  within  said  town.  The  as- 
sessment district  of  George  W.  Hunter  embraced  the 
plaintiff's  real  estate  and  his  place  of  residence.  Be- 
tween the  first  days  of  May  and  July,  George  W. 
Hunter  entered  in  the  manner  prescribed  by  the  statute 
the  name  of  the  plaintiff  upon  his  assessment  book  as 
the  owner  of  fifty-one  acres  of  land,  valued  at  $350,  and 
as  the  owner  of  personal  property  valued  at  $S,000. 
July  1,  the  assessors  met,  examined  the  assessments 
by  them  severally  proposed,  adopted  the  assessments, 
and  duly  prepared  an  assessment  roll  in  the  form  pre- 
scribed by  the  statute,  on  which  the  plaintiff  was  as- 
sessed upon  real  and  personal  property  at  the  valua- 
tion above  mentioned.  July  23,  1879,  the  plaintiff 
made  and  delivered  to  George  W.  Hunter,  at  the  town 
of  Otsego,  an  affidavit  stating  that  May  21,  1879,  the 
plaintiff  ceased  to  be  a  resident  of  the  town  of  Middle- 
field,  and  on  that  day  became  a  resident  of  the  town  of 
Otsego.  At  a  meeting  of  the  assessors  held  July  29, 
1879,  Hunter  presented  to  them  a  copy  of  said  affidavit, 
whereupon  the  assessors  agreed  between  themselves 
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to  Strike  the  assessment  for  personal  property  from  the 
roll ;  and  thereupon  George  W.  Hunter  drew  a  pencil 
mark  through  the  figures  $8,000  in  the  fourth  column 
of  the  roll,  being  the  assessmen-t  on  personal  property- 
opposite  the  name  of  the  plaintiflf. 

On  or  before  August  1,  said  assessors  made  one  fair 
copy  of  the  assessment  roll  of  said  town,  and  left  it 
with  George  W.  Hunter.  Upon  this  roll  so  made,  the 
plaintiff  was  not  assessed  for  any  personal  property. 
The  assessors  duly  gave  notice  as  prescribed  by  the 
statute,  that  they  had  completed  the  assessment  roll 
and  had  left  a  copy  thereof  with  George  W.  Hunter, 
at  his  residence,  where  the  same  could  be  seen  and  ex- 
amined by  any  person  interested  until  the  third  Tues- 
day of  August,  and  that  on  that  day  they  would  meet 
at  a  time  and  place  specified  in  such  notice  to  review 
their  assessments.  On  the  third  Tuesday  of  August 
the  assessors  duly  met  at  the  time  and  place  designated 
in  the  notice,  but  the  plaintiff  did  not  appear  before 
them  personally,  or  by  an  agent,  and  nothing  was  done 
in  relation  to  the  assessment  against  him. 

After  healing  grievances,  the  assessors,  on  August 
19,  verified,  the  assessment  roll. 

The  defendant  was  the  supervisor  of  the  town  of 
Middlefield  from  the  second  Tuesday  in  February, 
1879,  until  the  second  Tuesday  in  February,  1880. 
Shortly  after  the  verification  of  the  roll,  the  assessors 
delivered  it  to  the  defendant,  who  delivered  the  same 
to  the  board  of  supervisors  of  his  county  at  their  next 
annual  meeting.  During  the  session  of  the  board  of 
sni)ervisors,  the  assessors  presented  to  the  board  a 
petition  and  an  affidavit  stating  their  proceedings  in 
relation  to  an  assessment  against  the  plaintiff  for  per- 
sonal property  substantially  as  herein  stated,  and 
asked  that  an  assessment  for  personal  property  at  the 
valuation  of  $8,000  be  placed  upon  the  roll  of  the  then 
current  year  against  the  plaintiff,  and  a  tax  imposed 
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thereon  at  the  rate  per  cent,  of  the  then  cnrreat  year. 
Afterward,  and  pursuant  to  the  petition,  the  board  of 
sui>ervisors  assessed  the  plaintiff  npon  the  assessment 
roll  for  personal  property  valued  at  $8,000,  and  ex- 
tended a  tax  thereon  at  the  rate  per  cent,  of  the  then 
current  year,  to  wit:  $18.80  upon  the  thousand, 
amounting  to  $150.40.  Aft^r  completing  the  assess- 
ments, the*  defendant  and  other  supervisors — consti- 
tuting a  majority  of  the  board — executed  a  warrant 
under  their  hands  and  seals  commanding  the  collector 
of  the  town  of  Middlefield  to  collect  from  the  several 
persons  named  in  the  assessment  roll  (the  plaintiff  being 
one),  the  several  sums  set  opposite  their  names.  The 
warrant  was  annexed  to  the  assessment  roll  and  deliv-- 
ered  to  the  defendant,  who  thereafter  delivered  the  foil 
and  warrant  to  the  collector  of  taxes  for  the  town. 
The  plaintiff  refused  to  pay  the  tax  assessed  against 
him  for  personal  property,  whereupon  the  collector,  by 
virtue  of  his  warrant,  February  4,  1880,  sold  property 
belonging  to  the  plaintiff  of  the  value  of,  and  for  the 
sum  of  $160.  The  tax,  and  the  fees  and  expenses  of 
the  collector  amounted  to  $159.35,  and  the  difference — 
sixty-five  cents — was  paid  to  and  received  by  the 
plaintiff.  The  plaintiff  forbade  the  sale,  and  brings  this 
action  for  the  recovery  of  the  value  of  the  property 
sold,  which  is  conceded  to  be  $160,  less  the  sixty-five 
cents  returned. 

John  Lewis  J  for  plaintiff. 

Samuel  A.  Bowen^  for  defendant. 

FoLLETT,  J. — Two  questions  are  involved  in  this 
action :  (1)  Had  the  board  of  supervisors  jurisdiction  to 
make  the  assessment  ?  (2)  If  the  board  had  not  juris- 
diction, is  the  defendant  individually  liable  in  trespass 
for  the  value  of  the  property  sold  ? 

It  is  unnecessary  to  determine  whether  the  adoption 
by  the  assessors  of  the  lists  of  taxable  inhabitants, 


0  ABBOTT'S    NEW   CASfiS. 

Marsh  v,  'Bowen. 

property  and  valaation  madeby  each  assessor  amounted 
to  a  legal  assessment  before  the  lists  were  combined 
into  a  single  assessment  roll,  because,  if  such  action 
amounted  to  a  legal  assessment,  the  assessors  had 
power  to  strike  the  assessment  from  the  roll  at  any 
time  in  July,  and  before  making  and  depositing  the 
statutory  (1  H.  S.  393,  §  19)  ''one  fair  copy  thereof." 
In  People  ex  reL  Lorillard  v.  Supervisors  of  West- 
chester (16  Barb.  607),  it  was  held  that  the  power  of 
the  assessors  in  this  respect,  is  not  restricted  by  the 
statute  to  the  third  Tuesday  in  August,  and  that  they 
may  correct  assessments,  except  to  increase  them, 
or  to  add  new  names  to  the  roll,  at  any  time  before  it 
is  delivered  to  the  supervisor  (15  Barb.  615).  In  Clark 
V.  Norton  (49  JN".  T.  243)  it  was  said,  that  the  assessment 
roll  must  be  completed,  and  a  fair  copy  made  and  de- 
posited for  examination  on  or  before  August  1,  and 
that  after  this  is  done,  additions  cannot  be  made.  In 
Overing  v.  Foote  (65  iV.  Y.  263)  it  was  said,  at  page  275 : 
"  Reference  to  reported  cases,  and  extracts  from  the 
opinions  of  different  judges,  at  least  tend  to  show 
that  exactly  what  can  be  properly  done  by  assessors  in 
making  out  and  completing  an  assessment  roll  between 
the  first  day  of  July  and  the  first  day  of  August,  has 
not  been  very  clearly  decided."  On  the  same  page,  it 
is  said :  "  This  roll  must  be  completed  by  the  first  day 
of  August,  but  may  be  at  any  time  between  the  first 
day  of  July  and  the  first  day  of  August ;  but  when 
completed,  whether  before  the  first  of  August,  or  on 
that  day,  notice  of  the  fact  must  be  forthwith  given  as 
the  statute  prescribes,  and  after  that,  I  am  of  opinion 
that  no  further  names  and  no  other  property  can  be 
added  to  the  roll  by  the  assessors,  unless,  perhaps,  it 
may  be  that  where  the  roll  is  supposed  to  have  been 
completed  before  the  first  of  August,  and  notice  given, 
an  error  in  the  roll  should  be  discovered,  the  notice 
might  be  countermanded,  the  roll  corrected  and  com- 
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pleted  before  the  first  of  August,  and  a  new  notice  on 
that  day  given  which  would  answer  the  requirements 
of  the  statute."  Under  the  statutes,  as  construed  by 
the  cases,  assessors  have  power  to  add  persons  and 
l)roperty  assessable  on  July  1  to  the  roll,  or  to  deduct 
]>ersons  or  proj)erty  unassessable  on  that  day  from  it, 
if  done  in  July,  and  before  making  a  fair  copy  thereof, 
depositing  it  with  one  of  their  number,  and  giving  the 
statutory  notice.  No  case  has  been  cited,  and  none  has 
been  found  holding  that  an  assessment  agreed  to  on 
the  first,  or  an  early  day  in  July,  cannot,  during  that 
month,  and  before  notice  given,  be  reduced  or  stricken 
from  the  roll. 

The  plaintiflTs  assessment  for  personal  property  was 
not  only  stricken  off  in  July,  before  the  fair  copy  was 
made,  but  was  left  off  the  roll  as  verified  on  the  third 
Tuesday  in  August  and  afterwards  delivered  to  the 
suj)ervisoi's. 

It  is  insisted  in  behalf  of  the  defendant,  that  the 
board  had  jurisdiction  to  make  the  assessment  under 
section  2,  chapter  453,  L.  1865,  which  provides  that 
*' Under  the  petition  of  the  assessors  of  any  town,  city 
or  ward,  that  any  land  or  property  in  any  town,  city  or 
ward  in  the  state  has  been  omitted  in  the  assessment 
roll  of  the  current  year,  they  (the  board  of  supervisors) 
shall  insert  the  same  in  the  assessment  roll  of  said 
town,  city  or  ward  at  the  valuation  of  the  preceding 
year,  and  tax  the  same  at  the  rate  per  cent,  of  the 
current  year." 

The  jurisdiction  of  boards  of  supervisors  to  make 
assessments  and  levy  taxes  is  derived  solely  from  the 
statutes.  Generally,  they  are  confined  to  the  correc- 
tion of  assessments  made  by  the  assessors  of  each  town 
or  ward,  and  are  without  power  to  add  property  to  the 
roll  and  make  assessments  thereon  except  in  certain 
cases  pointed  out  by  the  statutes.  This  is  not  one  of  those 
cases.     The  omitted  assessments   referred  to  in  the 
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above  quoted,  and  kindred  'statutes,  are  those  which 
the  assessors  have  by  inadvertence  neglected  to  place 
upon  the  foil.  These  statutes  do  not  apply  to  such 
cases  as  are  brought  to  the  attention  of  the  assessors, 
upon  which  they  have  deliberated  and  arrived  at  a  con- 
clusion that  the  person  or  property  is  not  assessable, 
and  for  that  reason  left  off  the  roll.  Were  this  not  so, 
boards  of  supervisors  could,  upon  the  petition  of  assess- 
ors, add  to  the  roll  and  assess  all  assessable  but  un- 
assessed  property  that  might  be  discovered  between  the 
completion  of  the  assessment  by  the  assessors  and 
the  session  of  the  boards  of  supervisors. 

This  was  not  the  intention  of  the  legislature. 
Again,  the  assessment  made  by  the  board  is  not  at  the 
valuation  of  the  preceding  year  ($2,000.00),  but  at  a 
valuation  four  times  as  great.  This  was  clearly  beyond 
their  powers,  and  I  think  beyond  their  jurisdiction. 

In  People  ex  rel.  Oswald  v.  Goff  (52  If.  T.  434) 
the  relators'  property  was  by  mistake  assessed  to  ''B. 
F.  Young,  agent  of  Pultney  estate,"  and  valued  at 
$30,000.  The  next  year,  the  assessors,  upon  the  appli- 
cation of  three  tax-payers,  assessed  the  property  to  the 
relators  as  property  omitted  from  the  assessment  roll  of 
the  next  preceding  year,  and  valued  the  property  at 
$40,000.  This  assessment  was  made  pursuant  to  the 
first  section  of  chapter  453  of  the  Laws  of  1865,  which 
makes  it  the  duty  of  the  assessors  to  enter  property 
omitted  from  the  roll  of  the  next  preceding  year,  upon 
the  roll  of  the  current  year  at  the  valuation  of  the  year 
in  which  the  tax  was  omitted,  or,  if  not  then  valued, 
at  the  value  of  the  preceding  year.  The  assessment 
was  reviewed  upon  certiorari,  and  it  was  held,  that  the 
act  which  the  assessors  were  authorized  to  do  was  min- 
isterial, and  t|iat  they  were  not  authorized  to  enter  the 
property  at  any  other  valuation  than  $30,000.  This 
seems  to  be  decisive  of  the  illegality  of  the  tax  im- 
posed on  the  plaintiff.    If  the  act  of  the  assessors 
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authorized  by  the  first  section  is  ministerial,  it  seems 
to  me  that  the  similar  act  which  the  board  of  supervisors 
is  authorized  to  do  by  the  second  section  is  also  minis- 
terial. If  the  assessors  had  not  in  the  cases  cited  juris- 
diction to  place  the  property  upon  the  roll  at  a  valua- 
tion in  excess  of  that  of  the  preceding  year,  the  boards 
of  supervisors  had  not  jurisdiction  to  assess  the  plaint- 
iffs property  in  this  case  at  a  valuation  in  excess  of  that 
of  the  preceding  year. 

Again,  if  this  is  not  an  omitted  assessment  within 
the  meaning  of  the  statutes,  the  jurisdictional  fact 
which  must  exist  to  authorize  the  board  to  act,  did  not 
exist,  and  the  determination  of  the  board  that  tire  fact 
did  exist  did  not  confer  jurisdiction  (Matter  of  Catholic 
Protectory,  77  If.  Y,  342  ;  National  Bank  of  Chemung 
V.  City  of  Elmira,  53 iV^  T.  49).  If  the  board  was  with- 
out jurisdiction  to  impose  the  tax,  it  was  not  simply 
an  erroneous  tax,  but  was  an  illegal  one  (People  exrel, 
Hermance  v.  Supervisors  of  Ulster,  10  Hun^  645,  547) 
and  the  two  cases  last  cited. 

The  assessment  having  been  made  without  jurisdic- 
tion, and  therefore  illegal,  the  only  remaining  question 
is,  whether  the  defendant  is  individually  liable  in  tres- 
pass for  his  action  as  a  member  of  the  board,  and  for 
signing  the  tax  warrant  and  delivering  it  and  the  roll 
to  the  collector. 

The  defendant  seeks  to  shield  himself  on  the 
ground  that  his  acts  were  judicial ;  but  as  above  stated, 
the  court  of  appeals  has  held  that  a  similar  act  by  the 
assessors  is  ministerial,  which  seems  to  be  decisive 
against  the  defendant  on  this  point. 

In  Van  Rensselaer  v.  Whitbeck  (7  N.  F.  517)  the 
assessors  failed  to  make  and  annex  to  the  roll  the  cer- 
tificate required  by  the  statute.  Whitbeck  was  a  mem- 
ber of  the  board  of  supervisors  which  levied  the  tax. 
He  received  the  assessment  book  from  the  assessors 
and  delivered  it  to  the  board,  and  acted  as  a  member 
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of  the  board.  He  signed  the  tax  warrant  and  deliv- 
ered it  to  the  collector.  It  was  held  that  the  board  acted 
without  jurisdiction  in  imposing  the  tax.  Sharp  (the 
collector)  sold  property  of  the  plaintiff  under  the  war- 
rant. Trespass  was  brought  against  the  supervisor 
and  collector,  and  it  was  held  that  both  were  liable. 

In  Westfall  v.  Preston  (49  JV.  Y,  349;  SLaris.lol) 
the  assessors  verified  the  rollJuly  29,  at  which  time  an 
assessment  had  not  been  made  against  the  plainti£F. 
On  the  third  Tuesday  of  August  the  assessors  met,  and 
added  to  the  roll  an  assessment  against  the  plaintiff. 
Without  further  verification,  the  roll  was  delivered  to 
the  supervisor  of  the  town,  who  delivered  it  to  the  board 
of  supervisors.  The  board  of  supervisors  levied  a  tax  and 
issued  a  warrant,  under  which  the  plaintiff^  s  property 
was  sold.  An  action  was  brought  against  three  of  the 
supervisors  who  signed  the  warrant,  and  another  action 
against  the  assessors  for  trespass.  The  court  of  appeals 
held,  that  the  affidavit  was  insufficient  to  confer  juris- 
diction upon  the  board  of  supervisors,  and  that  the  de- 
fendants were  liable.  Van  Rensselaer  v.  Whitbeck  is 
cited  and  approved. 

The  supervisors,  in  the  two  cases  cited,  did  no  act 
not  performed  by  the  defendant  in  this  case,  except  de- 
livering rolls  imperfectly  certified  to  their  boards.  I 
am  unable  to  see  why  tlie  rule  of  individual  liability 
declared  in  those  cases,  is  not  applicable  to  the  case  at 
bar. 

In  Parish  v.  Golden  (35  li.  Y.  462)  it  was  said  that 
the  principle  declared  in  Van  Rensselaer  v.  Whitbeck 
ought  not  to  be  extended. 

The  question  discussed  in  the  case  last  cited,  was 
not,  whether  the  supervisors  were  individually  liable 
for  having  caused  the  sale  of  the  plaintiff's  property 
without  jurisdiction,  but  whether  the  board  had  juris- 
diction to  make  the  assessment  in  that  particular  case, 
and  it  was^eld  that  the  board  had  jurisdiction.    The 
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second  question  was  not  reached.  In  Newman  v.  Su- 
pervisors of  Livingston  (45  JV.  T.  C76)  an  assessment 
had  been  made  by  the -board  of  supervisors  without 
jurisdiction,  and  the  tax  collected.  An  action  was 
brought  against  the  board  in  its  corporate  capacity  to 
recover  the  amount  of  the  tax.  It  was  held  that  the 
action  could  be  maintained,  and  that  the  defense  inter- 
posed by  the  answer,  that  the  act  was  not  the  corporate 
act  of  the  county,  but  the  act  of  the  individual  super- 
visors of  the  several  towns,  was  frivolous',  and  should 
be  stricken  out.  The  language  of  the  court  in  this 
connection  does  not  seem  to  be  quite  in  harmony  with 
Whitbeck  v.  Van  Rensselaer  and  Westfall  v,  Preston, 
but  it  is  not  broad  enough  to  justify  this  court  in  de- 
parting from  the  rule  declared  in  those  cases.  In 
Clark  V.  Norton  (49  iT.  Y.  243),  and  in  several  other 
cases,  assessora  have  been  held  individually  liable  in 
trespass  for  imposing  taxes  without  jurisdiction. 

The  defendant  insists  that  he  is  protected  from 
liability  bj^'  the  principle  declared  in  Lange  v,  Benedict, 
(18  Wall.  163  ;  8  Hun,  362  ;  3  Blatchf.  546  ;  73  N.  Z.  12), 
even  though  the  board  exceeded  its  powers  in  levying 
this  tax. 

Lange  had  been  duly  indicted,  tried  and  convicted 
of  an  offense  in  a  court  in  which  Benedict  duly  i)re- 
sided.  The  court  had  general  jurisdiction  of  the  sub- 
ject matter — that  is,  of  that  class  of  offenses  and  offend- 
ers— and  it  had  more,  it  had  acquired,  by  due  process 
of  law,  jurisdiction  of  Lange' s  person  and  of  the  identi- 
cal offense  of  which  he  had  been  duly  convicted.  The 
court  had  power,  and  was  charged  with  the  duty,  from 
which  it  could  not  escape,  of  rendering  a  judgment 
against  Lange  in  that  particular  case.  In  discharging 
this  duty  the  court  made  a  mistake,  and  rendered  an 
erroneous  judgment,  not  erroneous  because  wholly 
without  jurisdiction  of  Lange  and  of  the  particular 
offense  charged,  but  because,  while  having  jurisdiction, 
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it  rendered  a  judgment,  not  authorized  by  the  statute. 
The  erroneous  judgment  did  not  in  anywise  aflfect  the 
jurisdiction  of  the  court  over  Lange,  or  the  subject 
matter  of  the  action. 

Judges  have  never  been  held  liable  for  erroneous 
judgments  if  they,  or  the  court  in  which  they  presided, 
had  by  due  i)rocess  of  law  acquired  jurisdiction  of  the 
subject  matter  involved,  and  of  the  person  affected  by 
the  judgment.  The  principle  of  Lange' s  case  does  not 
cover  this,  for  two  reasons  :  (1)  Upon  the  authority  of 
People  ex  rel.  Oswold  v.  Goff,  supra^  I  am  constrained 
to  hold  that  the  board  acted  ministerially  instead  of 
judicially.  (2)  Assuming  that  the  board  acted  judi- 
cially, and  its  members  are  protected  to  the  same 
extent  and  upon  the  same  principles  applicable  to  courts 
of  general  jurisdiction,  the  case  is  not  in  point,  because 
in  this  case,  as  before  shown,  the  board  had  no  juris- 
diction of  the  subject  matter,  that  is,  to  make  any  such 
assessment  against  any  person,  and  also,  because  it 
did  not  acquire  jurisdiction  of  this  particular  person 
and  property. 

The  plaintiff  is  entitled  to  a  judgment  for  $159.35 
with  interest  to  date,  together  with  the  costs  of  this 
action.  

No  appeal  was  taken. 


MURTHA  v.  CURLEY. 
N.  T.  Court  of  Appeals  ;  November^  1882. 

[Reversing  47  Super  Ct,  {J,  db  8.)  39a.] 

Creditor's  Suit.  —  Fraudulent   Conveyance.  —  Judgment  for 

Amount  op  Claim. — Pleading. 

A  complaint  which  states  that  plaintiff  is  a  judgment  creditor  of  one 
of  the  defendants,  having  an  execution  returned  unsatisfied,  that  a 
chattel  mortgage  was  executed  by  the  debtor  and  taken  by  his  co- 
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dcfeDdant  with  intent  to  hinder,  delay  and  defraud  the  creditors  of 
the  former;  that  the  mortgagee  has  converted  the  property  by  a  sale, 
and  taken  the  proceeds  to  his  own  use — is  sufficient  as  a  creditor's 
bill,  and  will,  where  no  receiver  or  accounting  is  necessary,  authorize 
a  money  judgment  against  the  fraudulent  mortgagee  for  the  amount 
of  the  plaintiff^s  judgment,  if  that  do  not  exceed  the  value  of  the 
property  converted.  * 

In  such  case,  the  fact  that  something  is  honestly  due  from  tlie  mort- 
^gor  to  the  mortgagee,  does  not  entitle  the  latter  to  retain  any 
part  of  the  property  or  its  proceeds  against  a  pursuing  creditor,  to 
pay  his  debt.t 

A  plaintiff  should  not  be  turned  out  of  court,  when  an  answer  has 
been  interposed,  because  he  has  prayed  for  too  much  or  too  little,  or 
for  wrong  relief. 

It  is  immaterial  that  an  equitable  action  is  noticed  for  trial  at  a  jury 
term,  where  neither  party  claims  that  it  is  a  legal  action,  and  it  is 
in  fact  tried  by  the  court.  I 

A  finding  that  an  execution  had  been  returned  unsatisfied  before  the 
commencement  of  a  creditor's  suit,  held  justified  where  it  appeared 
that  the  return  was  made  on  the  day  on  which  the  summons  was 
dated  and  the  complaint  verified,  and  tho  claim  that  the  return  was 
subsequent  was  not  made  on  the  trial. 

It  cannot  be  urged  as  legal  error  tlir.t  a  trial  judge  based  his  decision 
upon  evidence  of  one  party  whicu  was  in  direct  conflict  with  that  of 
another. 

Appeal  from  a  judgment  of  the  general  term  of  the 
sui)erior  court  of  the  city  of  New  York,  which  reversed 

♦  To  same  effect,  Warner  v,  Blakeman,  4  Abb,  Ct.  App.  Dec,  530 ; 
Ferguson  v,  Hillman  (Wise.  May,  1882),  12  NoHhw,  R,  389.  So  where 
the  fraudulent  grantee  took  stock  in  a  corporation  in  exchange  for  the 
thing  fraudulently  transferred,  held^  that  creditors  could  reacli  the 
stock  although  it  had  increased  in  value.  Gillett  v.  Bate,  10  Abb.  N, 
C,  83;  Bump  on  Fraudulent  Conv.  568.  See  also  Steere  v.  Uongland, 
60  rU,  377.  Compare  Phippa  «.  Sedgwick,  95  U,  8,  (5  Otto)  3;  re- 
versing Sedgwick  v.  Place,  13  Blat^hf,  163;  Schnitzer  «.  Colien,  7 
Uun,  665.  Charging  separate  purchasers  of  separate  parcels,  see 
Bazemore  9.  Davis,  55  Geo,  504. 

t  For  the  authorities  on  the  distinction  between  the  rights  of  a 
fraudulent  grantee  and  of  a  grantee  without  notice  under  a  fraudulent 
conveyance,  see  Roeber  v.  Bowe,  26  Ilun^  554,  and  cases  cited. 

X  Compare  Dunphy  v,  Eleinsmith,  11  Wall,  610. 
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a  judgment  in  favor  of  plaintiff  and  directed  a  new 
trial. 

[The  decision  below  is  reported  47  Super.  Ct.  {J.  &8.) 
393.] 

The  action  was  brought  by  Thomas  Murtha  against 
Michael  Curley,  impleaded  with  Edward  Doyle.  The 
nature  of  the  action  sufficiently  appears  from  the 
opinion. 

Henry  S.  Bennett  and  AdolpJms  D.  Pape^  for 
appellant. 

George  ff.  Starr,  for  respondent. 

Earl,  J. — The  complaint  in  this  action  alleges  that 
in  and  prior  to  April,  1872,  the  defendant  Doyle  was  in- 
debted to  the  plaintiff  in  the  sum  of  $500,  to  the  defend- 
ant Curley  in  the  sum  of  $500,  and  to  one  Pitzsimmons 
in  the  sum  of  $300,  and  that  these  were  all  the  debts 
he  owed ;  that  in  April,  1872,  he,  Doyle,  owned  a  large 
amount  of  personal  property  worth  at  least  $3,500, 
and  at  that  time  gave  the  defendant  Curley  a  mortgage 
thereon  for  the  nominal  amount  of  $3,100,  and  that 
that  security,  by  renewals  or  new  mortgages  each  year 
executed,  was  kept  in  force  until  October  10,  1878, 
when  the  defendant  Curley  foreclosed  the  last  mort- 
gage, although  there  was  nothing  actually  due  thereon, 
and  converted  the  proceeds  of  the  property  to  his  own 
use ;  that  all  the  mortgages  were  made  and  kept  in 
force  for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  plaintiff  and  the  other  creditors  of  Doyle  ; 
that  on  October  10,  1878,  the  plaintiff  recovered  judg- 
ment upon  his  demand  against  Doyle  for  upwards  of 
$700,  and  that  an  execution  upon  the  judgment  was 
issued  and  returned  unsatisfied ;  and  the  plaintiff 
prayed  judgment  against  the  defendants  that  they  and 
each  of  them  be  compelled  to  pay  him  the  aforesaid 
sum  of  $734.18,  with  interest,  besides  costs. 
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The  defendant  Cnrley,  in  his  answer,  admittecj  the 
giving  of  the  mortgage  referred  to  in  the  complaint, 
and  the  foreclosure  of  the  last  mortgage,  and  denied 
the  other  allegations  contained  in  the  complaint.  The 
defendant  Doyle  suffered  default.  The  cause  was 
noticed  for  trial  for  "a  jury  or  tiial  term,"  as  stated 
in  the  printed  case,  and  a  trial  by  jury  having  been 
waived,  it  was  tried  before  a  judge  without  a  jury. 

Upon  the  trial  the  plaintiff  gave  evidence  tending 
to  prove  all  the  allegations  contained  in  the  complaint, 
his  only  witness  being  Doyle  ;  and  the  defendant  Cur- 
ley,  as  a  witness  in  his  own  behalf,  gave  evidence  tend- 
ing to  show  that  the  mortgages  were  given  in  good  faith 
to  secure  an  indebtedness  actually  due  him. 

The  trial  judge  found  all  of  the  allegations  of  fact 
contained  in  the  complaint  to  be  substantially  true. 
Among  his  findings  of  fact  was  one  "  that  said  chattel 
mortgages  were  made  by  said  Doyle,  and  received  by 
said  Curley,  with  the  intent  to  hinder,  delay  and  de- 
fraud this  plaintiff  and  said  Fitzsimmons  of  their  law- 
ful suits,  damages,  debts  and  demands,"  and  he  found 
as  conclusions  of  law  that  the  mortgages  were  fraudu- 
lent and  void  as  against  the  plaintiff,  and  were  made 
with  the  intent  to  hinder,  delay  and  defraud  him,  and 
that  they  did  hinder,  delay  and  defraud  him  in  the 
collection  of  his  claim,  and  that  by  reason  thereof  he 
suffered  damage  to  the  amount  of  his  judgment ;  that 
the  defendant  Curley  was  liable  jointly  with  Doyle  for 
the  amount  of  plaintiff's  damages,  and  he  directed 
that  judgment  he  entered  in  favor  of  plaintiff  and 
against  the  defendants  for  the  amount  of  the  judg- 
ment, with  interest  and  costs. 

The  defendant  Curley  filed  exceptions  to  the  find- 
ings of  the  judge  and  his  refusals  to  find  as  requested, 
and  appealed  from  the  judgment  entered  in  favor  of 
the  plaintiff  to  the  general  term,  and  there  the  judgment 
was  reversed,  and  a  new  trial  granted  for  errors  of  law. 
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It  appears  from  the  opinion  iDronounced  at  the  general 
term  that  the  action  was  there  treated,  not  as  a  creditor's 
bill,  but  as  an  action  at  law  to  recover  damages  for  the 
fraud  alleged,  and  the  conclusion  reached  was  that 
such  an  action  could  not  be  sustained,  and  the  decision 
of  the  general  term  was  sought  by  Curley' s  counsel  to 
be  sustained  in  his  argument  before  us  upon  the  same 
ground. 

We  are  of  opinion,  that  the  learned  general  term  fell 
into  error.  The  complaint  contains  all  the  allegations 
requisite  for  what  is  commonly  called  a  creditor's  bill, 
to  wit :  that  the  plaintiff  was  a  creditor  of  Doyle,  having 
a  judgment  and  execution  returned  unsatisfied ;  that  the 
mortgages  were  executed  by  Doyle  with  the  intent  to 
hinder,  delay  and  defraud  his  creditors,  and  that  Curley 
had  converted  the  mortgaged  property  by  a  sale,  and 
had  taken  the  proceeds  to  his  use.  The  facts  alleged, 
show  that  the  mortgages  were  void  as  to  the  plaintiff, 
and  the  only  relief  the  plaintiff  needed  was  that  Curley 
should  pay  him  out  of  the  money  I'eceived  by  him  from 
the  debtor's  property,  or  to  the  extent  of  the  value  of 
such  property  taken  and  converted  by  him.  Hence 
there  can  be  no  reasonable  objection  to  the  judgment 
prayed  for.  Even  if  the  prayer  for  judgment  was  de- 
fective for  equitable  relief,  an  answer  having  been 
interposed,  the  plaintiff  could  have  any  relief  ''con- 
sistent with  the  case  made  by  the  complaint,  and 
embraced  within  the  issues"  {Code,  §1207).  Under 
our  i)resent  system  of  practice  a  plaintiff  is  not  to  be 
turned  out  of  court  when  an  answer  has  been  inter- 
posed, because  he  has  prayed  for  too  much  or  too  little, 
or  for  wrong  relief. 

It  matters  not  that  the  cause  was  noticed  for  trial 
at  a  jury  term.  It  does  not  appear  that  either  party 
claimed  that  the  action  was  a  legal  action,  triable  by  a 
jury.  It  was,  in  fact,  tried  by  the  judge,  just  as  equi- 
table actions  are  required  to  be  tried. 
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l^o  claim  was  made,  upon  the  trial,  that  this  was 
not  an  equitable  action.  The  judge  found  all  the  facts 
requisite  to  sustain  a  creditors  bill. 

It  is  said  that  there  was  no  proof  that  the  execution 
was  returned  before  the  commencement  of  the  action*. 
But  it  does  not  appear  when  the  action  was  commenced. 
The  summons  is  dated  October  12,  1878,  and  the  com- 
plaint was  sworn  to  on  the  same  day,  and  alleges  that 
the  execution  had  been  issued,  and  returned  unsatis- 
fied. It  was  proved  that  the  execution  was  returned 
in  the  usual  form,  unsatisfied,  on  October  12, 1878,  and 
the  judge  found  that  it  was  returned  before  the  com- 
mencement of  the  action.  There  was  no  claim  at  the 
trial  that  the  execution  was  Ireturned  after  the  com- 
mencement of  the  action,  and  we  think  that  the  finding, 
that  it  was  returned  before,  was  justified. 

There  was  proof  sufficient  to  justify  a  finding,  that 
the  property  taken  by  Curley  was  worth  much  more 
than  the  plaintiff's  judgment.  At  the  time  the  first 
mortgage  was  given,  in  1872,  the  property  mortgaged 
was  worth  upwards  of  $3,000.  No  other  proof  as  to 
its  value  was  given.  There  was  no  claim,  upon  the 
trial,  and  no  request  to  find,  that  it  was  not  wortli,  at 
least,  the  amount  of  plaintiff's  claim  ;  and,  in  the 
absence  of  other  proof,  the  judge  was  justified  in  find- 
ing, as  we  must  assume  he  did,  that  it  was  worth,  when 
taken  and  converted  by  Curley,  at  least  that  sum.  It 
cannot  be  alleged,  for  legal  error,  that  the  judge  based 
his  decision  upon  the  evidence  of  Doyle,  which  was  in 
direct  conflict  with  that  of  Curley.  That  conflict 
raised  a  question  of  credibility,  which  was  to  be  set- 
tled by  the  trial  judge. 

There  can  be  no  valid  objection  to  the  form  of  the 
judgment  ordered.  Curley  did  not  ask  that  any  other 
judgment  should  be  given  to  the  plaintiff.  He  did  not 
claim  that'  any  accounting  should  be  ordered  between 
him  and  Doyle,  or  as  to  the  proceeds  of  the  property 
Vol.  XII.— 2 
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sold  by  him.  He  gave  all  the  proof  he  desired  to  de- 
feat plaintiffs  action.  Under  the  circumstances  of  the 
case,  this  judgment  for  the  recovery  of  the  precise  sum 
of  money  claimed,  was  the  proper  judgnient,  and  the 
form  of  the  judgment  does  not  stamp  this  as  a  legal, 
rather  than  an  equitable  action.  A  court  of  equity 
adapts  its  relief  to  the  exigencies  of  the  case  in  hand. 
It  may  restrain  or  compel  the  defendant,  it  may  appoint 
a  receiver,  or  order  an  accounting ;  may  compel  spe- 
cific performance,  or  order  the  delivery  to  the  plaintiff 
of  specific  real  or  personal  property,  or  it  may  order 
a  sum  of  money  to  be  paid  to  the  plaintiff,  and  give 
him  a  personal  judgment  therefor.  Here  no  accounting 
was  needed.  Even  if  something  was  honestly  due 
from  Doyle  to  Curley,  on  account  of  the  fraud,  Curley 
could  not  retain  the  property,  or  use  its  proceeds 
against  a  pursuing  creditor  to  pay  his  debt.  The  trans- 
action between  him  and  Doyle  was,  as  to  the  plaintifi', 
void,  and  he  could  take  no  benefit  from  it.  The  plaintiff 
was  the  vigilant  creditor,  and  had  priority  over  other 
creditors,  if  there  were  any.  But  there  appears  to 
have  been  but  one  other  (Creditor  of  Doyle,  and  that 
one  Fitzimmons,  and  his  claim  was  apparently  barred 
by  the  statute  of  limitations. 

Besides,  the  property  was  sufficient  to  pay  the 
plaintiff  Fitzsimmons,  and  Curley.  tinder  such  cir- 
cumstances, all  the  relief  that  plaintiff  needed  was  to 
compel  Curley  to  pay  him.  There  was  no  property  to 
be  sold.  He  had  converted  it,  and  had  the  proceeds. 
No  receiver  was  needed,  and  there  were  no  accounts  to 
be  taken  or  stated. 

The  judgment  ordered  was  therefore  proper.  The 
order  of  the  general  term  should  be  reversed,  and  the 
judgment  of  the  trial  term  aflSnned,  with  costs 

AH  the  judges  concurred. 
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HEILMAN  V.  LAZARUS.* 
iT.  Ys  Court  of  Appeals;  November ^  1882. 

£jECTMEKT. — LbASE   COKTAININO  PROVISION   FOR   SaLB. — CONTRACT, 
WHSN  NOT  INCOMPLETE  OR  INCHOATE. — TrIAL. —EXCEPTIONS 

TO  Charge. — Evidence;  Burden  of  Proof; 

SmFTiNG. — Costs;  Basis  for  extra 

Allowance. 

A  lease  cod  tamed  a  provision  for  the  sale  of  the  premises  to  the  lessee 
for  a  specified  price,  ''as  per  special  agreement  signed  in  the  same 
time  with  this  lease;  a  sale  of  the  property  voids  the  lease,  and  can 
be  effected  any  time  daring  the  term  of  the  lease  upon  two  months 
previous  notice,^' &G.  The  lessee  testifled  that  no  other  or  further 
liaper  was  executed  at  the  same  time,  and  no  other  was  presented  or 
shown  to  bira.  Held,  in  ejectment  by  such  lessee,  that  the  lease  was 
admissible  in  evidence,  as  tending  to  show,  with  the  other  evidence, 
the  making  of  a  complete  and  perfect  contract,  the  existence  of  which 
was  a  question  of  fact  for  the  jury. 

It  temSy  that  if  a  further  paper  specifying  details  and  conditions  of  the 
contract  of  purchase  had  been  prepared  and  presented  at  the  time 
of  the  execution  of  the  lease,  which  the  lessee  had  declined  to  sign 
until  consulting  a  lawyer,-and  later  refused  entirely — as  was  testified 
to  by  defendants  witnesses — there  would  have  been  no  meeting  of 
the  parties'  minds  apd  no  completed  contract. 

An  exception  to  a  portion  of  a  charge  to  the  jury  must  accurately 
state  the  proposition  excepted  to. 

A  charge  to  the  jury  that  '*  \t  is  needful  for  the  defendant  to  establisli 
this  defense  to  your  satisfaction,  because  the  plaintiff  produces  a 
lease  which  is  in  form  complete  and  signed  by  the  parties,'^ — Held, 
not  error,  as  in  effect  charging  that  defendant  had  the  burden  of 
the  issue;  but  being  in  effect  an  instruction  that  plaintiff  having 
made  a  prima  facie  esse,  defendant  must  meet  it,  which  was  correct. 

In  an  action  of  ejectment  by  a  lessee,  where  there  is  no  evidence  of 
the  value  of  the  possession  over  and  above  the  amount  of  rent 
reserved  by  the  lease,  there  is  no  basis  for  the  computation  of  an 
extra  allowance,  and  tlie  granting  thereof  is  error. 

Api)eal  from  a  judgment  of  the  general  term  of  the 
supreme  court  for  the  first  judicial  department  affirm- 

*  Compare  Lazarus  o.  Heilman,  11  A})b,  JV.  0,  93. 
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ing  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  from  an  order  affirming  an  order  granting 
plaintiff  an  extra  allowance. 

The  action  was  brought  by  Moses  Heilman  against 
Isaac  Lazarus  to  recover  the  possession  of  certain 
premises  in  the  city  of  New  York,  which  defendant 
claimed  under  a  lease  thereof  executed  by  Gustave 
Ramsperger,  under  whom  defendant  claimed  through 
a  subsequent  lease. 

Further  facts  sufficiently  appear  from  the  opinion. 

Lewis  Sanders  {Slgismund  Kavfman^  attorney), 
,  for  appellant. 

George  F.  Langbein^  for  resi^ondent. 

Finch,  J. — We  do  not  discover  in  the  lease  under 
which  plaintiff  claim.T  to  obtain  i)0ssessi()n  of  the 
property  in  question  the  element  of  uncertainty  upon 
which  the  defense  is  primarily  founded.  It  purports 
to  let-  the  premises  in  dispute  to  the  plaintiff  for  the 
term  of  two  years  from  the  ensuing  first  day  of  May, 
at  the  yearly  rent  of  $700  for  the  first  year  and 
$1,000  for  the  second,  to  be  paid  in  equal  monthly  ad- 
vance payments,  and  contains  the  ordinary  and  usual 
provisions  for  the  protection  of  lessor  and  lessee.  It 
has,  however,  a  further  i^rovision  looking  to  a  purchase 
of  the  property  by  the  lessee,  which  is  claimed  to  be 
imperfect  and  incomplete  as  an  agreement  of  sale,  and 
to  infect  with  its  own  uncertainty  the  entire  contract. 
The  stipulation  thus  criticised  is  in  these  words,  viz. : 
''the  party  of  the  first  part  agrees  to  sell  to  the  party 
of  the  second  part,  and  the  party  of  the  second  part 
agrees  to  buy  from  the  party  of  the  first  part  the  house 
and  lot  herein  leased  for  the  sum  of  $8,000  lawful 
money  of  the  United  States  as  per  special  agreement 
signed  in  the  same  time  with  this  lease  ;  a  sale  of  the 
property  voids  the  lease,  and  can  be  effected  any  time 
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during  the  term  of  the  lease  npon  two  months'  i^revious 
notice  given  to  the  party  of  the  first  part  by  the  party 
of  the  second  part  of  his  intention  to  eflfeco  the  sale." 

The  operation  of  this  provision  is  claimed  to  be 
rendered  doubtfnl  and  uncertain  by  its  reference  to  a 
** special  agreement"  contemplated  to  be  concurrently 
executed.  The  argument  at  our  bar  developed  a  ques- 
tion of  construction.  The  respondent  contended  that 
the  '* special  agreement"  referred  to  was  not  a  sepa- 
rate and  distinct  contract,  but  the  agreement  for  pur- 
chase and  sale  contained  in  the  lease,  and  put  stress 
upon  the  words  '*  signed  in,"  as  well  as  the  fact  that 
the  lease  was  drawn  by  the  lessor  himself,  who  was  a 
German,  somewhat  awkward  in  the  use  of  an  unfami- 
liar language  and  wholly  inexperienced  in  the  draw- 
ing of  legal  papers.  The  appellant,  however,  insists 
upon  the  more  natural  and  obvious  meaning,  that  the 
**  sijecial  agreement"  contemplated,  was  one  fixing  the 
minor  details  of  the  contract  of  sale  and  to  be  con- 
currently executed,  so  that  the  signing  of  the  lease  was 
merely  provisional  and  conditional,  and  until  the  fur- 
ther instrument  was  executed  no  complete  contract 
was  made.  But  the  lease  as  signed  contained  within 
itself,  even  as  it  I'espected  the  contract  of  sale,  a  com- 
plete and  perfect  agreement,  if  no  reference  had  been 
made  to  a  further  settlement  of  details,  or  if  such  set- 
tlement and  modification  were  waived.  One  agreed  to 
buy  and  the  other  to  sell.  The  price  was  fixed  at  $8,000. 
It  was  to  be  paid  in  lawful  money  of  the  United  States, 
and  in  legal  effect,  at  the  time  of  the  consummation  of 
the  sale  by  delivery  of  the  deed.  The  time  of  convey- 
ance and  payment  was  fixed  ;  it  was  to  be  during  the 
continuance  of  the  lease  and  upon  two  months'  previous 
notice;  but  within  those  restrictions  was  at  the  option 
of  the  lessee.  When  made,  it  avoided  the  lease.  The 
agreement,  therefore,  in  and  of  itself  had  every  element 
necessary  to  its  completeness,  and  if,  at  the  time  it 
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was  signed,  no  further  agreement  was  in  any  manner, 
made  or  presented,  claimed  or  insisted  upon,  the  nat- 
ural inference  would  be,  either  that  none  was  contem- 
plated, because  both  parties  understood  the  contract  as 
respondent  reads  it,  or  that  it  was  entirely  waived,  the 
parties  resting  upon  the  paper  signed  as  a  complete 
execution  of  their  contract.  Whether  a  contract  was 
in  fact  executed  or  only  partially  and  incompletely 
executed,  was,  therefore,  the  question  litigated,  and  to 
some  extent  it  was  a  question  of  fact.  The  paper 
actually  signed  was  admissible  of  course  for  it  tended 
to  show  the  making  of  a  complete  and  perfect  con  tract, 
and  was  supplemented  by  the  oath  of  the  plaintiff  that 
no  other  or  further  paper  was  executed  at  the  same 
time,  and  no  other  was  presented  or  shown  to  him.  In 
this  respect  he  was  corroborated  by  two  other  witnesses 
present  at  the  execution  of  the  lease. 

At  this  point  the  defendant  moved  for  a  nonsuit 
upon  the  ground  that  no  completed  contract  had  been 
executed  and  the  plaintiff  had  not  bound  himself  to 
buy.  What  we  have  said  indicates  that  the  motion 
was  properly  denied,  for  upon  the  facts  it  was  compe- 
tent for  the  jury  to  find  that  no  further  agreement  was 
contemplated  at  the  time  of  the  execution  of  the 
lease. 

The  defendant  then  gave  rebutting  evidence.  He 
called  the  owner  and  lessor,  who  testified  that  a  further 
paper,  specifying  details  and  conditions  of  the  contract 
of  purchase,  was  prepared  and  presented  at  the  time 
of  the  execution  of  the  lease ;  that  plaintiff  declined  to 
sign  it  until  he  had  consulted  a  lawyer,  and  later  re- 
fused entirely.  If  this  was  true,  the  minds  of  the  par- 
ties never  met,  and  no  completed  contract  was  executed. 

The  evidence  having  closed,  the  court  charged,  as 
matter  of  law,  that  the  agreement  signed  was  of  a 
character  sufficient,  ^^  if  perfected^^  to  be  valid  and 
effectual,  but  whether  or  not  a  complete  and  perfected 
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agreement  was  in  truth,  made,  was  a  question  of  fact 
for  the  jury.  Apparently  the  learned  counsel  for  the 
defendant  meant  to  except  to  the  proposition  of  law 
laid  down  by  the  court.  If  he  had  done  so,  the  excep- 
tion would  have  been  unavailing,  for  it  is  certainly  true 
that  the  instrument  on  its  face  contained  every  neces- 
sary element  of  a  complete  and  perfect  contract.  But 
the  exception  was  inaccurate.  It  was  taken  to  so  much 
of  the  charge  ''  as  states  that  the  lease  produced  by  the 
plaintiff  is  a  complete  and  executed  instrument  as 
appears  upon  its  face."  The  learned  judge  nowhere 
spoke  of  it  as  '*  complete  and  executed."  He  described 
it  as  complete  on  its  face  and  *' signed, "  but  whether 
**  executed"  as  a  complete  and  perfected  contract,  was 
precisely  the  question  submitted  to  the  jury. 

In  the  progress  of  the  charge  the  court  stated  to  the 
jury  the  evidence  given  on  the  part  of  the  defendant 
tending  to  showithat  a  separate  special  agreement  was 
prepared,  presented  for  execution,  and  refused,  and  said, 
**If  but  one  of  these  papers  was  executed,  and  under 
this  understanding  as  detailed  by  Mr.  Ramsperger,  the 
other,  for  any  reason  whatsoever,  was  left  unexecuted, 
the  two  papers  together  making  the  agreement,  there 
would  have  been  no  complete  agreement  between  the 
parties  as  to  these  premises."  The  learned  jndge, 
however,  further  said,  adverting  to  defendant's  version 
of  the  facts,  "  It  is  needful  for  the  defendant  to  estab- 
lish this  defense  to  your  satisfaction,  because  the 
plaintiff  produces  a  lease,  which  is,  in  form,  complete 
and  signed  by  the  parties."  It  is  claimed  that  this 
proposition  was  erroneous  and  was  reached  by  defend- 
ant's exception  '*to  that  part  of  the  charge  which  says 
that  the  burden  of  proof  is  on  the  defendant  to  impeach 
the  lease." 

Nothing  is  said  in  the  charge  as  to  the  burden  of 
proof,  or  about  impeaching  the  lease.  The  issue,  as  to 
which  the  burden  of  proof  was  on  the  plaintiff,  was 
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that  of  title — of  right  to  the  possession  of  the  land,  and 
that  burden  remained  with  him  to  the  end.  Bnt  the 
court  was  not  speaking  of  that,  nor  of  the  burden  of 
proof  in  connection  with  it.  Attention  was  being 
directed  to  a  conflict  of  evidence  upon  a  question  of 
fact,  arising  under  the  main  issue,  and  the  language 
used  can  fairly  be  said  to  mean  no  more  than  that  the 
plaintiff  having  made  out  b.  primafacie  case  the  defend- 
ant must  give  some  evidence  to  rebut  it  which  the  jury 
believe,  or  the  prima  facie  case  must  prevail.  In  such 
cases  it  is  sometimes,  and  perhaps  inaccurately  said, 
that  the  burden  of  proof  is  shifted.  In  Heineman  v. 
Heard,  62  N.  Y.  448,  it  was  observed  that  by  such 
expression  is  only  meant  ''  that  there  is  a  necessity  of 
evidence  to  answer  the  prima  facie  case  or  it  will  pre- 
vail." And  the  same  thing  was  said  in  Lamb  v,  Cam- 
den &  Amboy  K  R.  Co.,  46  N,  T.  271.  Substantially 
that,  and  no  more  than  that,  was  the  evident  meaning 
of  the  court  in  the  present  case,  and  we  do  not  think 
that  it  was  intended  or  can  be  fairly  construed  to  mean 
that  the  burden  of  the  issue  tendered  by  the  complaint 
was  upon  the  defendant.  On  the  contrary,  we  think  its 
fair  construction  is  that  the  burden  of  proof  was  on 
plaintiff  ;  that  he  had  borne  it  so  far  as  to  have  made 
out  a  pri?7ia facie  case,  and  that  must  prevail  unless 
the  defendant  gave  some  evidence  tending  to  rebut  it 
which  the  jury  could  believe.  The  language  of  the 
charge  might  possibly  bear  a  stronger  construction,- but 
even  then  could  not  be  justly  said  to  have  related  to 
the  burden  of  proof  upon  the  issue  of  title.  We  do 
not  think  the  jury  were  in  any  manner  misled. 

But  the  defendant  also  appeals  from  the  order 
which  gave  to  the  plaintiff  an  extra  allowance  of  $75. 
The  subject-matter  involved  was  the  right  of  possession 
of  the  property  for  two  years  subject  to  the  rent  re- 
served.   Whether  that  right  had  any  money  value  was 


ABBOTT'S    NEW    CASES.  25 

Bickertonu.  Jaques. 

not  shown.  If  the  plaintiff  succeeded,  he  gained  in 
money  value  only  what  the  right  of  possession  was 
worth  over  and  above  the  rent  which  burdened  it.  If 
he  lost,  that,  and  that  only,  was  the  measure  of 
his  loss.  No  basis,  therefore,  existed  for  the  computa- 
tion of  an  extra  allowance,  and  the  order  should  be  re- 
versed (People  V.  Albany  and  Susquehanna  R.  R.  Co., 
45  iV.  r.  499 ;  Coates  v.  Goddard,  34  Super.  CL  [J.  S. 
S.]  118). 

The  order,  therefore,  cannot  be  sustained  and  must 
be  reversed,  bat  the  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Tracy,  J.,  absent. 

Judgment  affirmed,  with  costs,  and  order  for  extra 
allowance  reversed,  without  costs. 


BICKERTO:!^  v.  JAQUES. 

iV^.   Y.  Sapreme  Courts   First  Department ;  General 

Term,  October,  1882. 

sctbhission  op  contkovbrsy. — insurance,  right  to  surrender 

Life  Policy  and  Change  Beneficiary. 

One  who  takes  out  a  policy  of  insurance  on  bis  own  life  as  a  gratuitou 
benefit  to  another,  to  whom  the  loss  is  payable,  may,  upon  the 
death  of  such  beneficiary  defeating  the  intent  of  the  insurance, 
surrender  the  policy  and  take  out  another,  payable  to  a  different 
person,  freed  from  any  claim  on  the  part  of  the  personal  represent- 
atives of  the  deceased  beneficiary.* 

*  Where  C.  H.  R.  became  a  member  of  a  mutual  benefit  associa- 
tion, and  a  certificate  of  membership  was  issued  to  him,  reciting  that 
ho  '*  is  entitled  to  aU  the  rights  and  privileges  of  membersliip  in  the 
Ancient  Order  of  United  Workmen,  and  to  participate  in  the  benefi- 
ciary fund  of  the  order  to  the  amount  of  $2,000,  which  sum  shall,  at 
his  death,  be  paid  to  his  wife,  Eva  K.  Richmond," — Held^  that  be- 
cause of  the  right  in  the  member  under  the  by-laws  of  the  association, 
'*  to  hold,  dispose  of,  and  fully  control  said  benefit  at  all  times,"  his 
appointment  of  his  wife  to  receive  the  benefit  was  revocable,  and  until 
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H.  obtained  an  insurance  policy  upon  his  own  life,  payable  to  his  sis- 
ter E.,  retained  its  possession,  and  paid  premiums  thereon  until  E^s 
death.  He  thereupon  surrendered  it  to  the  company,  and  La  place 
of  it  received  another,  payable  to  D.  Seld,  that  the  intention  of 
the  original  insurance  having  failed,  H.  had  a  right  as  against  tiie 
personal  representatives  of  E.,  to  make  the  substitution. 

Submission  of  controversy  by  Joseph  P.  Bickerton, 
as  administrator  &c.,  of  Elizabeth  Jaques,  deceased, 
against  David  Jaqnes  and  the  Mutual  Life  Insurance 
Company  of  New  York,  pursuant  to  section  1279,  &c., 
of  the  Code  of  Civil  Procedure,  to  determine  the  right  to 
the  amount  of  a  policy  of  insurance  upon  the  life  of 
Henry  H.  Jaques,  deceased. 

The  facts  sufficiently  appear  from  the  opinion. 

^.  O,  Salmon  {Angel  &  Salmon^  attorneys),  for 
plaintiff. 

Chas.  D.  Jacot  and  William  H.  Hagaman^  for  de- 
fendant Jaques. 

Davies  &  Work^  for  defendant  Mutual  Life  Insur- 
ance Company. 

Daniels.  J. — The  controversy  between  the  parties 
relates  to  the  right  to  insurance  monies  payable  under 
a  policy  of  insurance  issued  by  the MutualLife  Insur- 
ance Company  of  New  York,  to  Henry  H.  Jaques, 
payable  to  his  nephew  David  Jaques,  the  princi- 
pal defendant  in  this  proceeding.  Before  this  policy 
was  issued,  Henry  H.  Jaques  obtained  from  the 
company  a  policy  for  the  sum  of  $2000  payable  by 
its  terms  upon  the  death  of  Henry  H.  Jaques,  to  Eliza- 
beth Jaques,  his  sister.  She  died  during  his  lifetime, 
and  after  her  death  he  surrendered  this  policy  and  in 
place  of  itreceived  the  other,  payable  on  the  occurrence 

it  was  revoked  she  had  only  an  expectancy,  dependent  on  his  will  and 
pleasure,  which  terminated  when  she  died  before  he  did,  and  did 
not  pass  to  her  representative.  Richmond  o.  Johnson,  28  Minn,  447 ; 
S.  C,  10  Northw.  Bep.  690. 
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of  the  same  event,  but  to  his  nephew.  His  act  in  mak- 
ing such  a  surrender  is  deemed  a  fraud  by  the  plaint- 
iff as  the  administrator  of  the  sister,  to  whom  the  first 
policy  was  made  payable  on  the  death  of  Henry  H. 
Jaques,  and  if  the  administrator  is  right  in  that  posi- 
tion it  follows  that  he  is  entitled  to  recover  in  this 
proceeding.  But  if  he  is  not,  then  judgment  must  be 
ordered  in  favor  of  the  defendant  David  Jaques,  to 
whom  the  second  policy  has  become  payable  by  the 
decease  of  the  person  on  whose  life  it  was  issued. 

No  decisive  authority  has  been  found  in  favor  of 
the  position  taken  by  the  plaintiff.  The  cases  affecting 
the  right  of  the  person  obtaining  the  policy  to  surren- 
der it  and  receive  another  payable  in  a  different  man- 
ner in  lieu  of  it  having  generally  arisen  under  the 
terms  of  the  statute  made  for  the  benefit  of  the  widow 
and  children.  These  cases  are  not  applicable  to  the 
present  controversy,  because  the  language  of  the  stat- 
ute is  not  broad  enongh  to  include  it.  Its  disposition 
i3  therefore  dependant  upon  the  legal  principles  neces- 
sarily applicable  to  such  a  transaction.  And  according 
to  them  it  should  be  governed  by  the  intention  of  the 
person  obtaining  the  insurance,  so  far  as  that  is  capa- 
ble of  being  gathered  from  the  attending  circumstances. 
That  he  did  not  intend  to  place  the  insurance  irrevoca- 
bly beyond  his  own  control,  is  manifested  withreason- 
•  able  clearness  by  the  fact  that  he  always  retained  the 
possession  of  it  himself,  and  he,  and  not  his  sister,  paid 
all  the  premiums  which  were  paid  upon  it.  And  after 
such  payments  were  made  the  insurance  was  kept  up 
by  the  dividends  which  had  been  declared  and  credited 
to  it  under  the  rules  and  regulations  of  the  com- 
pany. 

In  addition  to  these  circumstances  the  person  to 
whom  the  first  policy  was  made  payable,  was  the  sister 
of  Henry  H.  Jaques  by  whom  it  had  been  obtained. 
She  had  lived  with  him,  taking  care  of  his  household 
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and  family  for  many  years  prior  to  her  own  decease, 
and  she  was  entirely  dependant  upon  him  for  her  sup- 
port and  maintenance.  It  is  reasonably  plain  from 
these  facts  that  his  intention  in  procuring  the  policy 
was  to  provide  for  her  after  the  time  of  his  own  de- 
cease, and  when  by  reason  of  that  event  he  would  be 
incapable  of  affording  her  any  further  maintenance. 

This  was  probably  the  sole  and  only  intention  by 
which  he  was  actuated  in  procuring  the  insurance,  and 
from  that,  it  must  necessarily  follow  that  her  right  to 
it  was  designed  to  be  contingent  upon  her  surviving 
him.  That  is  the  only  fair  and  rational  construction  to 
be  placed  upon  the  transaction.  It  embodied  a  pro- 
vision for  her  support  when  by  his  decease  he  would 
be  unable  to  provide  it,  and  the  occurrence  of  her 
death  before  his  own  defeated  the  object  and  purpose 
by  which  he  had  been  actuated  in  taking  out  the  in- 
surance. Her  administrator  had  no  special  claim  upon 
his  bounty,  neither  did  any  of  her  next  of  kin,  and  no 
reason  therefore  can  be  discovered  for  the  existence  of 
any  disposition  on  his  part  to  provide  for  them  in  case 
that  she  failed  to  become  entitled  to  the  money.  His 
primary  and  substantial  purpose  was  to  secure  the 
means  of  sustaining  his  sister,  after  his  own  decease, 
afnd  as  that  purpose  was  defeated  he  was  left  at  liberty 
to  deal  with  the  insurance  as  he  himself  deemed  it  to 
be  proper, — subject  to  the  benefit  intended  to  be  se- 
cured by  it  to  his  sister  after  his  own  decease,  it  was 
his  own  property,  the  premiums  had  been  paid  upon 
it  by  him,  and  as  it  could  not  be  used  as  he  intended 
it  should  when  he  obtained  it,  and  during  the  time  he 
made  these  payments  upon  it,  he  had  the  authority  to 
give  it  another  and  different  direction. 

This  point  was  considered  in  Clark  v.  Durand,  12 
Wis.  223,  where  it  was  held  that  so  much  as  this  was 
certainly  within  the  authority  of  the  person  obtaining 
the  policy  over  it,  and  that  case  was  approvingly  fol- 


ABBOTT'S    NEW    CASES.  29 

Bickerton  v.  Jaqucs. 

lowed  ia  Kernan  v.  Howard,  23  Wis.  lOS.  In  Games 
V.  Couiuint  Ins.  Co.,  50  Mo.  44,  the  court  went  still 
farther  in  its  decision  than  is  now  required  to  sustain 
the  defendants'  title  to  the  insurance  moneys.  For 
there  the  policy  had  been  taken  out  by  the  husband, 
for  the  benefit  of  his  wife  and  her  legal  representatives, 
its  terms  in  this  respect  being  equally  as  broad  as 
those  included  in  the  policy  issued  for  the  benefit  of 
this  deceased  sister.  The  wife  of  the  party  died  before 
he  did,  and  upon  his  marrying  again  he  procured  the 
insurance  to  be  changed  so  as  to  confine  its  benefits  to 
a  subsequent  wife,  and  that  was  held  to  be  witliia  the 
authority  he  had  over  the  policy.  Without  sjch  a 
change  it  might  be  inferred  from  the  omission  to  make 
it  that  the  person  holding  the  policy  intended  to  con- 
tinue it  for  the  benefit  of  the  i^ersonal  representatives 
of  the  individual  in  whose  name  it  should  be  made 
payable  and  that  was  practically  what  was  decided  in 
Hudson  V.  Merrifieid,  51  lad.  34. 

These  authorities  are  d^'idedly  against  the  plaint- 
iff's claim,  and  with  the  intention  that  probably  actu- 
ated the  person  who  procured  the  insurance,  and  the 
control  over  it  resulting  from  that  intention  after  the 
decease  of  his  sister,  warrant  the  conclusion  that  he 
was  empowered  to  surrender  the  policy  as  he  did,  and 
take  out  the  other  in  favor  of  his  nephew.  And  the 
fact  that  the  latter  had,  no  particular  claim  upon  him, 
will  not  interfere  with,  or  affect  the  transaction  as  it 
was  finally  consummated  (Olmsted  v.  Keyes,  85  iT.  Y. 
593,  598).  For  the  assured  had  the  right  to  take  out 
the  policy  as  he  did,  and  make  it  payable  as  long  as  he 
chose  to  do  so,  to  the  contesting  defendant  in  this  pro- 
ceeding. 

Other  cases  have  been  referred  to  as  incidentally 
affecting  or  indicating  the  propriety  of  a  different  dis- 
position of  this  controversy,  but  they  contain  no  prin- 
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ciple  whose  applicatioa  would  require  a  different  dis- 
position of  the  case  to  be  made. 

The  plaintiff  is  not  entitled  to  judgment  for  any^ 
part  of  the  monies  in  controversey,  but  the  right  of 
David  Jaques  to  them  has  become  complete  by  the 
decease  of  his  uncle,  through  whose  acts  and  payments 
the  fund  in  dispute  has  been  created.  Judgment 
should  therefore  be  ordered  for  him  in  the  case. 


HORTON  V.  NEW  YORK  CENTRAL  &  HUDSON 

RIVER  R.  R.  CO. 

N.  T.  Supreme  Courts  Eighth  District;  Erie  Special 

Term,  February,  1883. 

Action  to  Relieve  froia  Forfeiture  of  a  Lbabb. — ^Leasb. — Con- 
DrnoN.  — Rb-entry. — ^Elbctiok    to   Tbricikate    Lease. — ^Rb- 
demftion    from  Forfeiture. — Lessors  Estopped    from 
Claiming   Forfeiture. — Summary  Proceedings   Re- 
strained.— Right  to  Rbmovb  Buildings. 

A  clause  in  a  lease  which  provides  for  its  termination  at  the  election 
of  the  lessors,  upon  default  in  payment  of  rent,  although  in  the 
form  of  a  mere  stipulation  or  contract,  is  still  a  condition,  since  it 
provides  fur  epding  the  term,  and  forfeiture  of  the  estate  in  case  of 
the  default.* 

*  As  to  distinction  between  covenant  and  mere  condition,  see 
Lynch  v,  Onondaga  Salt  Co.,  64  Barb,  558;  Whitcd  «.  Hamilton,  15 
Hun^  275  (forfeiture  of  fixtures) ;  People  ex  rel.  Jay  v,  Bennett,  14  //t/7i, 
63;  Justice  v.  Lowe,  26  Oliio  8L  872  (forfeiture  for  selling  liquor); 
Palmer  c.  Ford,  70  III.  869  (forfeiture  for  non  payment  of  rent) ;  Spain* 
V.  Nicklaus,  51  Ind,  221;  Munroe  «.  Armstrong,  96  Penn.  SL  307 
(forfeiture  for  failure  to  prosecute  boring  for  oil  as  agreed) ;  Barker  v. 
Dale,  8  Pittsburg^  190  (failure  to  commence  operations);  Becker  r. 
Werner,  98  Penn.  St.  555  (forfeiture  for  transferring);  Moyer  r. 
Gnrrett,  96  Penn.  St.  876  (forfeiture  of  executory  contract  of  sale,  by 
failure  to  pay  interest);  Soper  v.  Quemsey,  71  Id,  216;  Horner « 
Chicago,  &c.  R.  R.  Co.,  38  Wiie.  165. 
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Upon  breach  of  the  condition,  the  lessoi-s  may  resort  to  an  action  of 
ejectment  to  recover  possession  of  the  demised  premises,  although 
no  right  of  entry  is  expressly  reserved  in  the  lease.* 

Dictum  to  the  contrary  in  Van  Rensselaer  v.  Jewctt,  2  N.  F.  141, 
148-9, — disapproved,  as  based  on  Kenege  v,  Elliott,  9  WattSy  258, — 
distinguished,  t 

Though  the  lease  provides  for  a  forfeiture  of  the  estate,  tlie  condition 
is  not  in  the  nature  of  a  limitation  where  the  estate  determines  at 
once  upon  the  happening  of  the  contingency,  but  the  estate  is 
determinable  only  upon  the  election  of  the  lessors,  and  as  long  as 
they  omit  to  elect,  it  continues  in  the  lessees.^ 

The  next  day  after  the  lessors  had  given  notice  of  their  election  to 
terminate  the  lease  for  breach  of  such  condition,  the  lessees 
tendered  the  rent  in  arrear,  with  interest,  to  the  lessors,  wUo 
refused  to  receive  it  and  insisted  upon  enforcing  the  forfeiture. 
In  an  action  by  the  lessees  to  restrain  the  grantee  of  the  lessors 
from  the  prosecution  of  summary  proceedings  for  possession  of  the 
premises,  and  to  be  relieved  from  the  forfeiture, — Ileld^  that  under 
the  Code  of  Civil  Procedure,  $§  1506-1508,  as  well  as  upon  well 
settled  principles  of  equity,  the  plaintiffs  were  entitled  to  the 
relief  demanded.! 


*  Under  the  N.  Y.  statute,  proof  of  actual  entry  is  no  longer  neces- 
sary.    Abb.  Tr,  Ev.  707  (21).     As  to  demand,  see  Prout  v.  Ruby,  15 
Wall.  471,  and  cases  cit.     As  to  tender  before  suing  to  relieve  from 
forfeiture,  Sheets  v.  Selden,  7  Id.  416. 

t  Compare  also  Allegany  Oil  Co.  «.  Bradford  Oil  Co.,  21  ffan^ 
20. 

I  See  Clough  t>.  London,  &c.  Rw.  Co.,  L.  R  7  Exch.  26,  34;  S.  C,  1 
MaaVi  Eng.  148,  157.  As  to  notice  to  quit,  see  Gregg  «.  Yon  Phul, 
1  Wail.  274;  Lamed  t>.  Hudson,  60  N.  7.  102;  People  ex  rel.  Aldhouse 
V.  Goelet,  14  Ahb.  Pr.  N.  8.  180. 

§  See  also  Giles  o.  Austin,  62  iV.  T.  486 ;  affirming  88  Super.  Cf. 
(J.  A  8.)  215;  and  sec  24  Moah'B  Eng.  573,  n. 

The  provisions  of  the  Code  of  Civil  Procedure  on  this  subject  are 
as  follows : 

"§  1504.  When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant 
reserving  rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right  by 
law  to  re-eutcr  for  the  failure  to  pay  the  rent,  he  may  maintain  an 
action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

§  1505.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor 
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one  of  the  lessors  into  the  belief  that  tlie  delay  would  not  prejudice 
their  right  afterwards  to  pay.  Held,  that  it  would  be  n  fniud  upon 
them  to  permit  the  lessors  to  insist  upon  the  forfeiture.* 


*  See  p.  54  of  this  vol. 

with  by  the  grantee  or  lessee,  to  the  time  of  the  application,  the 
court  must  make  an  order,  directing  that  possession  of  the  property 
be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiS^s  attorney. 

**  §  1510.  If  possession  of  the  property  recovered  has  been  delivered 
to  the  plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in 
the  action,  the  order  must  provide  for  setting  off  the  sum  which 
the  plaintiff  has  made,  or  which  ho  mi^i^ht,  without  willful  neglect, 
have  made,  of  the  property,  during  the  possession  thereof,  against 
the  rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum  paid 
into  court  by  him,  after  making  the  set  off  prescribed  in  this 
section." 

The  remedy  by  proceedings  to  dispossess  is  given  in  the  following 
cases: 

*'  §2281.  In  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  of 
real  property,  includinj^:  a  specific  or  undivided  portion  of  a  house, 
or  otiier  dwelling,  and  his  assign,  under-tenants,  or  legal  represen- 
tatives, may  be  removed  therefrom,  as  prescribed  in  this  title: 

*^1.  Where  he  holds  over  and  continues  in  possession  of  the  de- 
mised premises,  or  any  portion  thereof,  after  the  expiration  of  his 
term,  without  the  permission  of  the  landlord. 

**  2.  Where  he  holds  over,  without  the  like  permission,  after  a  de- 
fault in  the  payment  or  rent,  pursuant  to  the  agreement  under  whicli 
the  demised  premises  are  held,  and  a  demand  of  the  rent  has  b<*en 
made,  or  at  least  three  days'  notice  in  writing,  requiring,  in  the 
Alternative,  the  payment  of  the  rent,  or  the  possession  of  the 
premises,  has  been  served,  in  behalf  of  the  person  entitled  to  the 
rent,  upon  the  person  owing  it,  as  prescribed  in  tliis  title  for  the 
service  of  a  precept. 

**  3.  Where  he,  being  in  possession  under  a  lease  for  a  torm  of  throe 
years  or  less,  has,  during  the  term,  taken  tlie  benefit  of  an  insolvent 
act,  or  has  been  adjudicated  a  bankrupt,  under  a  bankrupt  law  of 
the  United  Stotes." 

Vol.  XIL-8 
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The  right  to  redeem  from  the  forfeiture,  and  the  denial  of  that  righ 
by  the  lessors  or  their  grantee,  was  sufficient  to  entitle  the  plaintififs 
to  relief  from  the  forfeiture;  it  was  not  necessary  that  any  proceed- 
ings against  them  for  possession  of  the  premises  should  be  prose- 
cuted. 

That  the  lessees  had  the  right,  under  the  terms  of  the  lease,  to  remove 
the  buildings  which  they  had  erected  on  the  premises,  did  not  affect 
their  right  to  relief,  as  such  provision  related  only  to  the  rights  of 
parties  at  the  end  of  the  term,  and  had  no  application  to  the  case  of 
forfeiture  of  the  term  for  the  non-payment  of  rent. 

Trial  by  the  court. 

The  nature  of  the  action  and  the  facts  are  fully  set 
forth  in  the  opinion. 

L.  L.  LewiSy  and  A.  Moot^  for  plaintiffs. 

Oeorge  C,  Greene  and  7.  F.  Oluck^  for  defendants. 

Daniels,  J. — The  paramount  purpose  of  this  ac- 
tion is  to  secure  relief  to  the  plaintiffs  from  a  forfeit- 
ure of  a  term  created  by  a  lease  executed  to  them 
by  George  Coit  and  others  on  April  28,  1880.  By 
the  terms  of  the  lease  the  rent  of  the  demised  prem- 
ises was  made  payable  in  advance,  in  quarterly  install- 
ments of  $200  each,  on  the  first  days  of*May,  August, 
November  and  February  in  each  j^ear.  The  first 
year's  rent  was  paid  to  and  received  by  the  lessors, 
but  the  quarter's  rent  accruing  ou  May  1,  and 
another  accruing  on  August  1,  1881,  were  not 
paid,  as  had  been  provided  for  by  the  terms  of  the 
lease.  And  after  the  second  default,  and  on  August 
9,  1881,  the  lessors,  under  a  clause  in  the  lease 
authorizing  that  to  be  done,  subscribed  and  served 
a  notice  on  the  plaintiffs,  by  which  they  elected  to 
terminate  the  lease,  because  of  the  default  of  the 
lessees  in  the  payment  of  this  rent.      On   the   day 

4.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or 
occupied  as  a  bawdy-house,  or  house  of  assignation  for  lewd 
persons,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal 
business.^' 
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following  the  service  of  this  notice,  the  plaintiflfs 
tendered  the  rent  which  had  then  accrued  upon  the 
lease,  together  with  interest,  to  one  of  the  lessors, 
who  refused  to  receive  it,  and  insisted  upon  enforc- 
ing the  forfeiture  of  the  term.  The  money  so  ten- 
dered was  then  i)laced  on  deposit  in  the  Bank  of  Com- 
merce, in  the  city  of  Buffalo,  and  notice  of  such 
deposit  was  given  to  the  lessors.  By  the  terms  of 
the  deposit  they  were  at  liberty  at  any  time  to  draw 
the  money  from  the  bank,  and  it  has  remained  there 
since  the  deposit,  subject  to  the  same  disposition. 
After  these  facts  had  transpired,  and  on  August  16, 
1881,  the  lessors  conveyed  the  premises  included  in 
the  lease  to  the  New  York  Central  &  Hudson  River 
Railroad  Company,  and  this  company  instituted  sum- 
mary proceedings  to  remove  the  plaintiffs  from  the 
possession  of  the  property.  They  have  since  ten- 
dered to  the  agents  or  officers  of  the  railroad  com- 
pany the  rent  subsequently  accruing,  which  they 
declined   to  receive. 

After  these  proceedings  were  instituted  the  plain- 
tiffs commenced  this  suit  to  restrain  their  prosecu- 
tion, and  to  be  relieved  from  the  forfeiture  of  their 
term  on  account  of  the  non-payment  of  the  rent  by 
them,  as  it  had  accrued  on  the  1st  of  May,  and 
the  1st  of  August,  1881.  The  right  to  such  relief 
has  been  resisted  by  the  defendants  on  the  clause 
inserted  in  the  lease,  rendering  the  term  liable  to 
forfeiture  when  a  default  in  the  payment  of  rent 
should  occur.  This  clause,  so  far  as  it  is  important 
to  consider  it  upon  this  occasion,  is  in  the  follow- 
ing form:  '*And  it  is  expressly  agreed  that  if  de- 
fault be  made  in  the  payment  of  the  rent,  or  any 
part  thereof,  .  .  .  then  .  .  the  said  party  of  the  first 
part  shall  have  the  right  at  their  election  to  terminate 
this  lease  on  first  giving  to  the  said  party  of  the  second 
part  ten  days'  notice  of  such  election,  to  be  served  per- 
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sonally,  or  by  posting  a  notice  in  some  conspicuous 
place  in  or  aboat  the  premises  hereby  let,  or  if  ab- 
sent from  the  city,  to  be  left  at  their  last  place"  of 
residence ;  and  the  above  mentioned  term  shall 
thereupon  cease  at  the  expiration  of  the  said  ten 
days  in  the  same  manner  and  to  the  same  effect  as 
if  that  were  the  expiration  of  the  original  term  of 
this  lease.  It  being  further  agreed  that  such  elec- 
tion shall  be  at  the  discretion  of  the  said  party  of 
the  first  part,  and  when  exercised  shall  be  conchi- 
Bive  upon  the  party  of  the  second  part."  This 
clause,  providing  as  it  did  for  the  termination  of 
the  lease  at  the  election  of  the  lessors  whenever  de- 
fault should  be  made  in  the  payment  of  rent,  al- 
though in  the  form  only  of  a  mere  stipulation  or 
contract,  was  still  a  condition,  for  it  provided  for 
ending  the  term  and  forfeiting  the  estate  whenever 
a  default  in  its  observance  should  take  place  on  the 
part  of  the  tenants.  To  entitle  it  to  this  effect  it 
was  not  necessary  that  any  particular  form  of  words 
should  have  been  adopted ;  but  it  was  suflScient  that 
rhe  continuance  of  the  estate  was  made  dependent 
upon  the  payment  of  the  rent,  to  render  the  clause 
conditional  in  its  character.  Upon  this  subject  it 
has  been  declared  to  be  the  law  that  the  effect  of 
such  a  clause,  as  to  whether  it  is  conditional  or  not, 
is  to  be  collected  from  the  terms,  of  the  agreement; 
that  it  is  not  dependei[it  on  any  formal  arrangement 
of  the  words,  but  on  the  reason  and  sense  to  be  col- 
lected from  the  whole  contract,  and  when  the  clause 
in  question  goes  to  the  whole  of  the  consideration, 
it  shall  be  read  as  a  condition  (2  Parsons  on  Cont. 
6th  ed.,  526.  And  to  the  like  effect  is  Simpson  v. 
Tittnell,  Oro.  Eliz.  242.  It  was  clearly  the  intention 
of  the  parties  by  this  stipulation  or  covenant  to  pro- 
vide for  a  forfeiture  of  the  term  by  the  tenant,  and 
that  necessarily  gave  it  the  attributes,  even   though 
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it  had  not  the  form  of,  a  condition.  And  when  a 
conditional  stipulation  or  covenant  of  this  nature  has 
1t>een  broken  by  the  tenants,  a  right  to  recover  the 
possession  of  the  premises  from  them  at  the  expira- 
tion of  the  time  for  which  the  notice  is  given,  legally 
results  to  the  lessors,  and  tliat  right  may  be  enforced 
by  means  of  an  action  of  ejectment.  It  was  passingly 
stated  by  Jewktt,  J.,  in  Van  Rensselaer  v.  Jewett,  2  » 

i\r.  F.  141,  that  the  remedy  by  ejectment  to  enforce  the 
payment  of  rent  reserved,  was  allowed  only  where  a 
right  of  re-entry  was  expressly  stipulated  for  between 
the  parties  to  the  grant  {Id.  148,  149). 

This  dictum  proceeded  mainly  upon  the  authority 
of  Kenege  v.  Elliott,  9  Watts,  258.  But  in  the  gi'ant 
in  that  case  there  was  nothing  reserved  but  the  rent, 
and  the  plaintiff  was  therefore  held  to  be  restricted  in 
his  remedies  to  those  usually  resorted  to  for  the  recov- 
ery of  rent  in  arrear.  It  was  properly  held  in  that 
case  that  an  action  of  ejectment  for  the  recovery  of 
the  property  on  account  of  the  non-payment  of  rent 
could  not  be  maintained,  for  no  provision  was  con- 
tained in  the  grant  of  the  nature  of  that  inserted  in 
this  lease,  declaring  that  the  term  at  the  election  of 
the  lessors  should  cease  if  the  rent  remained  unpaid. 
In  neither  of  these  cases  was  it  necessary  for  the  decis- 
ions which  were  made,  to  consider  the  point  whether  an 
action  of  ejectment  could  not  also  be  maintained  for  the 
recovery  of  the  possession  of  the  demised  premises, 
where  the  term  could  be  ended  after  a  default  in  the 
payment  of  rent;  and  that  such  an  action  might  be 
maintained  for  the  failure  to  observe  a  condition  of 
this  nature  was  held  in  Simpson  v.  Tjttnell,  supra,  and 
conceded  in  Doe  v.  Watt,  1  Mann.  &Ry.  694.  In  Clark 
r.  Jones,  1  DeniOy  610,  the  clause  contained  in  the  lease 
was  substantially  the  same  as  that  inserted  in  the 
present  lease.  It  was  in  the  form  of  a  stipulation  by 
which  it  was  covenanted  and  agreed  that  in  case  the 
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rent  due  on  any  qaarter-daj  should  remain  unpaid  for 
the  space  of  thirty  days,  that  then  and  in  that  case,  the 
lease  should  cease  and  determine,  etc.,  and  in  the  opin- 
ion which  was  delivered  it  was  said  that,  ''on  the  first 
default  for  thirty  days  in  paying  rent,  the  lessor  might 
have  elected  to  consider  the  lease  at  an  end,  and  have 
brought  ejectment  to  recover  possession"  {Id.  619). 
The  same  principle  has  been  treated  as  elementary  in 
its  nature  by  Kent,  in  his  Commentaries.  For  he  has 
stated  the  law  to  be,  that  it  is  usual,  in  the  grant,  to 
reserve  in  express  terms  to  the  grantor  and  his  heirs  a 
right  of  entry  for  the  breach  of  the  condition,  but  the 
grantor,  or  his  heirs,  may  enter,  and  take  advantage  of 
the  breach  by  ejectment,  though  there  be  no  clause  of 
entry    (4  Kent  Comm,  7th  ed.  127). 

By  the  result  of  these  authorities  it  appears  to  be 
settled,  that  the  lessors  may  resort  to  an  action  of 
ejectment  for  the  recovery  of  the  possession  of  the 
demised  premises,  when,  under  the  terms  of  the  lease, 
the  estate  of  the  tenants  has  become  forfeited,  although 
no  right  of  entry  is  expressly  inserted  in  the  lease. 
The  legal  rules  upon  this  subject  include  not  only  the 
cases  where  such  a  right  of  re-entry  may  have  been 
stipulated  for,  but  also  those  where  the  lessors'  right 
to  repossess  themselves  of  the  possession  of  the  prem- 
ises, results  from  the  failure  to  observe  a  covenant  or 
condition  of  this  nature.  But,  while  the  lease  provided 
for  a  forfeiture  of  the  estate,  the  condition  created  was 
not  in  the  nature  of  a  limitation,  for  where  that  is  its 
form,  the  estate  determines  at  once  upon  the  happen- 
ing of  the  contingency  upon  which  the  limitaion  is  made 
dependent.  While,  under  the  clause  contained  in  this 
lease  for  the  termination  of  the  tenants'  estate  in  case 
of  the  non-payment  of  the  rent,  the  estate  was  determin- 
able only  upon  the  election  of  the  lessors,  and  as  long 
as  they  omitted  to  make  such  an  election  it  continued 
in  the  lessees.    The  clause  in  the  lease,  therefore,  pro- 
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vided  merely  for  the  forfeiture  of  the  estate,  onlj'^  in 
the  event  that  the  lessors  elected  to  avail  themselves  of 
tliat  right  (Beech  v.  Nixon,  9  N.  Y.  35  ;  Clark  v.  Jones, 
1  Denio^  5J0  ;  Stuyvesant  v.  Davis,  9  Paige,  437,  431). 
And  when  such  a  right  of  entry  npon  a  forfeiture 
of  the  term  arises  out  of  the  omission  to  pay  the  rent, 
and  it  maj',  as  it  has  been  already  shown  it  can,  be 
enforced  by  ejectment,  then  the  statute  providing  and 
securing  the  right  to  redeem  the  term  from  the  forfeit- 
ure by  the  payment  of  the  rent  and  expenses,  becomes 
applicable  to  and  defines  and  controls  the  rights  and 
obligations  of  the  parties.  For  then  there  is,  in  the  lan- 
guage of  the  statute,  a  subsisting  right  by  law  to  re-enter 
and  repossess  the  premises  for  the  non-payment  of  the 
rent  in  arrear.  Although  not  expressly  mentioned  in 
the  lease,  a  right  of  entry  was  attached  by  law  to  the 
failure  of  these  lessees  to  pay  the  rent  reserved  for  the 
use  of  the  premises.  The  rent  in  arrear  was  for  half  the 
5'ear,  and  by  the  express  language  of  tlie  statute  the 
landlord  was  thereupon  empowered  to  bring  an  action 
for  the  recovery  of  the  possession  of  the  demised  prem- 
ises. This  w^as  the  provision  made  by  3rd  Revised 
Statutes,  9th  ed.,  1818,  §  1,  and  it  has  since  been 
incorporated  in  the  same  form  in  the  Code  of  Civil  Pro- 
cedure, §  1504.  Where  the  right  to  proceed  in  this 
manner  has  arisen  as  it  did  in  the  i>resent  case,  the 
statute  is  positive  in  also,  at  the  same  time,  securing  to 
the  tenants  the  right  to  defeat  the  proceedings,  and  of 
retaining  the  possession  of  the  premises  by  still  making 
payment  of  the  rent  in  arrear.  This,  it  was  provided, 
might  be  done  at  any  time  before  judgment  in  the  case 
should  be  recovered,  or  within  six  months  after  posses- 
sion of  the  demised  premises  should  be  taken  by  the 
landlord  under  an  excution  issued  upon  such  a  judg- 
ment. And  it  was  further  provided  that  within  that 
time  the  lessee  might  file  a  bill  in  a  court  of  equity  for 
relief,  and  in  case  of  such  relief  being  awarded  he 
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should  still  hold  and  enjoy  the  demised  premises  accord- 
ing to  the  terms  of  the  original  demise  (3  H.  S.  6 
ed.  818,  §§3-9).  And  the  same  provisions  securing  the 
right  of  redemption,  and  also  to  some  extent  simplifying 
the  proceedings  have  been  continued  by  sections  150&- 
1508  of  the  Code  of  Civil  Procedure.*  Under  these 
positive  provisions  of  the  statutes,  which  seem  to  be 
directly  applicable  to  this  case,  it  is  evident  that  the 
plaintiffs  as  tenants  of  these  premises  were  vested  with 
the  right  to  redeem  them  from  the  forfeiture  i^rovided 
for  in  the  lease  at  the  time  when  the  rent  in  arrear  was 
tendered,  on  August  10,  1881,  to  one  of  the  lessors. 
The  i)rovisions  of  the  statute  are  clear  and  explicit 
upon  this  subject,  and  secured  this  right  in  such  terms 
as  to  render  nothing  further  on  the  part  of  the  tenants 
essential  to  maintain  and  preserve  their  term  under  the 
lease.  The  case  was  plainly  within  the  statute,  and  the 
rights  and  privileges  of  the  parties  have  been  so  declared 
and  defined  by  it  as  to  render  them  substantially  free 
from  doubt. 

Beyond  this,  under  the  well-settled  principles  ob- 
served and  enforced  in  courts  of  equity  where  such  a 
forfeiture  has  been  provided  for  as  a  security  to  the 
lessors  for  the  payment  of  the  rent  reserved,  as  it  was 
by  this  lease,  the  tenants  have  usually  been  relieved 
from  the  consequences  of  their  fault  when  a  speedy 
application  has  been  made  for  that  purpose.  The 
right  to  forfeit  the  tenants'  term  has  been  justly 
regarded  as  in  the  nature  of  a  security  provided  by  the 
terms  of  the  lease  to  the  lessors  for  the  payment  of  the 
rent,  and  for  that  reason  full  effect  can  be  given  to  it 
by  allowing  the  tenants  to  pay  the  rent  in  arrear  with 
interest  in  the  meantime  accruing  upon  it  (1  Stori/ 
Bq.  Jut.  12  ed.  §  187). 

By  the  proof  given  upon  the  trial,  it  was  also  made 
.  to  appear,  that  indulgence  was  extended  to  the  lessees 

*  Quoted  on  p.  32  of  this  volume. 
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in  tlie  payment  of  the  rent  reserved  by  the  lease. 
And  while  this  did  not  strictly  relieve  them  of  the 
obligation  to  perform  their  covenant,  it  still  consti- 
tuted an  excnse  for  the  omission  to  pay  the  rent  at  the 
time  when  it  matured.  It  was  stated,  in  substance,  by 
one  of  the  lessors,  that  the  payment  of  the  rent  would 
not  be  insisted  upon,  but  if  the  lessees  failed  to  i)ay 
when,  in  the  judgment  of  this  lessor,  payment  ought 
to  be  made,  notice  would  be  given  to  them  requiring 
payment.  And  it  was  upon  the  belief  that  this  delay 
would  be  permitted  without  prejudice  to  the  tenants' 
right  afterwards  to  pay,  that  the  omissions  to  pay  at 
the  day  were  made.  This  was  a  very  natural  result 
from  what  was  shown  to  have  transpired,  and,  after 
the  tenants  had  been  in  this  manner  lured  into  negli- 
gence, it  would  be  a  fraud  upon  them  to  jjermit  the 
lessors  or  their  grantee  to  insist  upon  the  forfeiture. 
For  in  the  sense  and  judgment  of  a  court  of  equity, 
fraud  has  been  held  to  include  ''all  acts,  omissions, 
and  concealments,  which  involved  a  breach  of  legal, 
or  equitable,  duty,  trust  or  confidence,  justly  reposed, 
and  are  injurious  to  another,  or  by  which  an  undue 
and  unconscientious  advantage  is  taken  of  another" 
(1  Star?/  Eq.  Jur.  12  ed.  §  187). 

In  no  view  which  can  be  taken  of  the  law  applicable 
to  the  facts  of  this  case,  have  the  plaintiffs  been 
deprived  of  their  right  to  pay  the  rent  which  has  fallen 
in  arrear  under  the  terms  of  their  lease,  and  to  redeem 
the  premises  from  the  forfeiture  resulting  from  their 
default.  The  case  made  by  them  is  not  only  within 
the  remedy  provided  by  the  statute,  but  in  addition  to 
that  it  is  supported  by  tlie  well-settled  principles 
enforced  in  courts  of  equity.  And  an  appropriate 
mode  of  availing  themselves  of  the  right  so  secured  to 
them  is  that  of  an  action  of  the  nature  of  that  now 
before  the  court.  It  may  be  that  the  summary  pro- 
ceedings prosecuted  for  their  removal  from  the  de- 
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mised  premises  might  have  been  successfally  resisted 
because  of  the  want  of  jurisdiction  over  the  case  in  the 
tribunal  where  they  were  instituted  and  carried  on 
(Beech  v.  Nixon,  supra). 

But  it  is  not  important  to  determine  whether  the 
defendants'  proceedings  were  liable  to  be  controlled  by 
the  principle  sustained  by  this  authority  or  not,  for  it 
was  not  essential  to  the  right  of  the  plaintiffs  to  be 
relieved  that  any  proceedings  whatever  should  in  fact 
be  prosecuted  against  them  for  the  recovery  of  the 
possession  of  the  premises.  It  was  sufficient  to  entitle 
them  to  institute  and  maintain  their  action  that  they 
had  the  right  to  redeem  the  premises  from  the  forfeit- 
ure arising  out  of  the  non-payment  of  the  rent,  and 
that  this  right  had  been  denied  by  the  lessors  and 
their  grantee.  These  facts  alone,  under  the  circum- 
stances disclosed  by  the  evidence,  entitled  the  plain- 
tiffs to  institute  their  action  to  be  relieved  from  the 
consequence  of  their  omission  to  pay  the  rfent  at  the 
times  mentioned  in  the  lease.  It  appeared  that  they 
had  made  valuable  improvements  upon  the  property, 
requiring  an  expenditure  of  about  $25,000,  and  the 
property  as  it  has  been  improved  would  produce  an 
annual  rental  of  about  $7,000  ;  and  it  would  be  unjust 
in  the  extreme  if  this  term,  which  was  created  for  the 
period  of  ten  years,  should  be  allowed  to  be  divested 
and  these  improvements  appropriated  to  the  use  and 
enjoyment  of  the  grantee  of  the  lessors  simply  because 
they  had  failed  to  pay  the  rent,  when  complete  indem- 
nity can  be  secured  to  the  lessors  by  computing  and 
adding  the  interest  on  the  amounts  unpaid.  A 
stronger  case  for  the  application  of  the  provisions  of 
the  statute  and  the  well-settled  principles  of  equity  is 
rarely  presented  in  favor  of  a  tenant,  and  it  would  be 
unconscionable  in  the  extreme  to  deprive  the  plaintiffs 
of  relief.  Their  condition  is  in  no  manner  ameliorated 
by  the  provision  made  for  the  removal  of  the  buildings 
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to  be  erected  on  the  jDremises,  for  the  reason  that  this 
provision  only  relates  to  and  declares  what  shall  be  the 
rights  of  the  parties  at  the  end  of. the  term  of  ten  years 
created  by  the  lease.  Its  application  to  the  case  of  a 
forfeiture  of  the  term  for  the  non-payment  of  rent,  is 
excluded  by  the  language  selected  to  give  it  expres- 
sion. 

The  plaintiffs  in  the  case  are  entitled  to  a  judgment 

relieving  them  from   the  forfeiture  mentioned  in  the 

complaint,  and  restraining  the  defendants  from  taking 

measures  to  remove  them  from  the  possession  of  the 

demised  premises,  and  for  the  costs  of  this  action. 


CONGER  V.  DURYEE. 

[Reversing  24  JTutiy  617.] 

N,  T.  Court  of  Appeals /DecembeTy  1882. 

Action  to  Rr-enter  Leased  Premises. — Lessee's  Covenant    to' 
Pay  Taxes.— Waiver  of  Forfeiture  by  Accepting  Rent. — 

**  Continuing  Cause  of  FoRFErTuiiE." 

Where  a  leiise  contains  a  covenant  by  the  lessee  to  pay  taxes,  and  pro- 
vides for  forfeiture  in  case  of  non-payment,  the  acceptance  of  rent 
by  the  landlord,  after  default  in  paying  tlje  taxes  for  two  preceding 
years,  and  with  knowledge  thereof,  is  a  waiver  of  the  forfeiture 
thereby  incurred,  and  the  lessee's  continued  failure  to  pay  the  taxes 
for  those  years  does  not  give  the  landlord  a  right  to  le-enter.* 

Such  acceptance  of  tlie  rent  is  an  affirmance  of  the  lease  ;  no  past 
breach  of  the  covenant  can  be  used  upon  which  to  hinge  a  right  of 
reentry,  but  such  right  can  again  arise  only  in  case  of  a  new  and 
positive  breach,  occurring  subsequent  to  such  affirmance. 

BuL  ihe  landlord  does  not,  by  accepting  the  rent,  waive  his  claim 
against  the  lessee  for  the  taxes  ;  the  latter  is  still  liable  to  an  ac- 
tion upon  his  covenant  to  pay. 


*  For  the  recent  cases  on  the  tenant^s  covenant  to  pay  taxes,  see 
Ttiylor'B  Landl,  cfe  T.  7th  ed.  by  Willard  ;  Mc Adam's  Landl,  db  T. 
161  ,  Gallup  u.  Albany  Rw.  Co.,  7  Xa;w.  471  ;  Muller  v.  Earl,  35 
Super.  Ct.  {J.  cfc  S.)  4G1  ;  Whitman  v.  Nicol,  38  Id.  528. 
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Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  first  department,  affirming  a  judg- 
ment, entered  upon  a  verdict  for  the  plaintiffs,  directed 
by  the  court. 

The  action  was  to  recover  possession  of  leased  prem- 
ises on  the  ground  of  a  forfeiture  of  the  lease,  which 
contained  a  covenant  by  the  lessee  to  pay  taxes,  and 
provided  for  forfeiture  of  the  lease  in  case  of  non-pay- 
ment thereof. 

It  was  admitted  by  the  defendant  on  the  trial  that 
the  taxes  of  1875  and  1876  were  unpaid  at  the  time  of 
the  commencement  of  the  action,  and  that,  on  August 
30,  1877,  before  the  action  was  begun,  the  plaintiffs 
paid  the  taxes  of  1874,  and  that  the  amount  of  those 
taxes  had  not  been  re|)aid  to  them.  After  the  taxes  of 
1875  and  1876  were  known  to  be  in  arrears  and  unpaid, 
the  plaintiffs  received  from  the  defendant  rent  for  the 
premises,  which  accrued  after  default  in  paying  the 
taxes. 

r 

The  supreme  court  held  that  the  obligation  to  pay 
the  taxes  was  a  continuing  one,  and  that  the  failure 
to  pay  the  taxes  for  thosa  years  within  a  reasonable 
time  after  the  rent  was  received,  was,  under  the  cove- 
nant, a  new  forfeiture  for  such  non-payment  (Reported 
below,  24  Hun,  617). 

Carlisle  Norwood,  Jr.,  for  defendant,  appellant. 

James  A.  Seaman,  for  plaintiffs,  respondents. 

Tracy,  J. — The  question  to  be  determined  in  this 
case  is  whether  the  plaintiffs  at  the  time  of  the  com- 
mencement of  this  action  had  a  right  of  re-entry  under 
the  lease,  or  whether  that  right  had  been  waived  by 
the  acceptance  of  the  rent  falling  due  May  1,  1877, 
which  accrued  subsequent  to  the  alleged  forfeiture  for 
the  non-payment  of  the  taxes.  "Where  a  right  of 
re-entry  is    reserved  for   breach  of   some   condition 
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therein,  or  for  a  failare  by  the  lessee  to  keep  and  per- 
form the  covenants  to  be  kept  and  performed  by  him, 
it  is  well  settled  that  the  lease  is  voidable  only,  and 
may  be  affirmed  by  the  landlord  notwithstanding  the 
breach"  (Jackson  v.  Andrew,  18  Johns,  431). 

*'If  the  landlord  with  his  knowledge  of  the  breach, 
accepts  payment  of  rent  which  accrued  subsequent  to 
the  breach,  he  waives  the  forfeiture,  and  again  consents 
to  and  establishes  the  tenancy  which  it  was  competent 
for  him  to  have  avoided,  and  thereby  precludes  him- 
self from  taking  advantage  of  the  tenant's  miscon- 
duct-' {Taylor  LandL  &  T.  §  497;  Clark  v,  Cummings, 
5  Barb.  339  ;  Croft  v.  Lumley,  E,  B.  &  E,  1069  ;  Boggs 
r.  Black,  1  Blnn,  333;  Goodright  ^,  Davids,  Cowp, 
804;  Marsh  v,  Ciirteys,  Cro.  Eliz.  528;  Harvey -y.  Os- 
wald, Id,  553,  572). 

In  Taylor's  Landlord  and  Tenant  it  is  said  :  ''  Jf 
however  the  landlord,  after  a  forfeiture  has  been  in- 
curred, proceeds  to  make  a  distress  for  rent  previously 
due,  he  thereby  affirms  the  possession  of  the  tenant 
and  waives  his  right  of  re-entering,  because  he  cannot 
distrain  for  rent  unless  the  relation  of  landlord  and 
tenant,  and  consequently  the  lease,  exists"  (Zouch^. 
Wittingale,  1  H.  BL  311 ;  Jackson  v.  Allen,  3  Cou). 
230).  And  if  he  brings  an  ejectment  for  the  forfeiture 
he  can  only  recover  rent  due  after  the  time  of  the  de- 
mise laid  in  his  declaration  in  the  action  for  mesne 
profits  ;  for  by  bringing  an  ejectment  for  the  forfeiture 
he  has  chosen  to  treat  the  lessee  and  his  sub-tenants  as 
trespassers  from  that  time,  and  the  claim  to  accioiing 
rent  is  wholly  inconsistent  with  his  proceeding  at  law 
io  enforce  a  forfeiture"  (^Taylor  LandL  &  T.%  499). 

Where  a  landlord  elects  to  proceed  at  law  against  a 
tenant  to  enforce  a  forfeiture  of  the  lease  for  non-per- 
formance of  its  conditions,  or  for  a  violation  of  a  cove- 
nant, he  cannot,  during  the  pendency  of  the  suit  at  law 
against  the  tenant,  have  relief  in  equity  against  him 
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as  .upon  a  subsisting  tenancy  (Stuyvesant  v.  Davies,  9 
Paige,  427  ;  Linden  v.  Hepburn,  3  Sandf.  668). 

If  the  condition  or  covenant  is  single,  imposing  but 
a  single  obligation,  it  is  wholly  discharged  by  a  single 
waiver  after  breach  {Taylor  Laridl.  &  T,%  287). 

It  has  been  held  that  where  the  covenant  or  condi- 
tion imposes  a  single  obligation,  and  must  be  taken 
wholly,  if  at  all,  the  condition  itself  is  discliarged  as 
much  as  by  a  license  (1  SmitKs  Lead.  Cas,  20  a  ;  Lloyd 
V.  Crisi)y,  6  Taunt  249 ;  McGlyn  i?.  Moore,  25  Cal. 
384). 

A  single  condition  dispensed  with  is  dispensed  with 
forever.  Receiving  rent  after  forfeiture  waives  the 
forfeiture  and  affirms  the  lease  freed  from  the  condi- 
tion ;  thus,  where  the  condition  is  that  the  tenant  shall 
not  assign  the  lease,  and  he  does  assign  it,  and  the 
landlord,  with  knowledge  of  the  assignment,  accepts  the 
rent,  he  affirms  the  lease  without  its  condition,  and  the 
assignee  of  the  tenant  may  assign  (Murray  t).  Harway, 
66  N.  r.  327). 

So,  with  the  condition  that  the  tenant  shall  not 
underlet,  and  he  does  underlet  a  portion  of  the  pre- 
mises, and  the  landlord  with  a  knowledge  of  this  fact 
receives  rent,  he  affirms  the  lease  with  the  condition 
modified  to  the  extent  that  tlie  tenant  has  underlet  at 
the  time  of  affirming  the  lease  (Murray  2?.  Harway, 
supra  ;  Lloyd  v.  Crispy,  supra  ;  Collins  v,  Hasbrouck, 
m  N.  r.  157*). 

But  it  is  said  that  where  there  is  a  continuing  cause 
of  forfeiture  the  landlord  will  not  be  precluded  from 
taking  advantage  of  it  by  receiving  rent  after  the 
breach  was  originally  committed.  So  where  the  for- 
feiture was  incurred  by  using  two  rooms  in  a  house  in 
a  manner  prohibited  by  the  lease,  such  user  was  held 

■  — ' — r 

♦8.   C,   15   Am.    R.    407;  reversing  1  Svfm.   Ct.    {T.  db  (7.)  86. 
See  also  Grab  am  v.  Baker,  7  Weekly  Dig,  82. 
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to  be  a  continuing  breach,  and  that  the  landlord  might 
recover  after  receiving  rent,  provided  the  user  continued 
after  such  receipt  {Taylor  LandL  &  T.  ^  500 ;  Doe  ?>. 
Woodbridge,  9  B.  &  C.  376).  • 

And  where  there  was  a  covenant  on  the  part  of  the 
lessee  that  he  would  plant  a  certain  number  of  apple 
trees  upon  a  farm  and  would  replace  those  that  should 
decay  or  get  destroyed,  so  as  always  to  keep  up  the 
given  number  during  the  term,  there  was  a  continuing 
covenant,  and  if  the  landlord  should  collect  rent  after 
he  knew  there  was  a  breach  of  such  a  covenant,  it 
would  not  waive  the  forfeiture  nor  prevent  the  land- 
lord from  re-entering,  if,  subsequent  to  the  payment  of 
such  rent,  there  should  still  be  a  failure  on  the  part 
of  the  tenant  to  perform  his  engagement  (Bleecker  v. 
Smith,  13  Wend.  63). 

We  think  the  phrase  "a  continuing  cause  of  for- 
feiture," found  in  some  of  the  reported  cases,  is  not 
strictly  accurate  and  is  misleading.  Leases  may  con- 
tain continuing  covenants  and  continuing  conditions, 
that  is  to  say,  covenants  and  conditions  which  are  to 
continue  throughout  the  term,  which  being  violated  by 
the  lessee  at  any  time  during  the  term,  give  to  the  land- 
lord under  the  re-entry  clause  a  right  to  terminate  the 
lease.  But  any  breach  of  the  condition  or  covenant 
creating  a  forfeiture  must  consist  of  some  specific  act 
or  omission,  which  act  or  omission  is  the  cause  of  the 
forfeiture,  and  continues  only  until  the  landlord  shall 
elect  whether  to  affirm  or  disaffirm  the  lease.  When 
committed  by  the  lessee,  if  the  lease  gives  the  landlord 
the  right  to  re-enter  for  such  breach  he  has  a  right  of 
election.  He  may  elect  to  terminate  the  lease  because 
of  the  breach,  or  he  may  elect  to  affirm  it  notwithstand- 
ing the  breach.  If  he  elects  to  terminate  it,  the  relation 
of  landlord  and  tenant  ceases.  He  is  not  Entitled  to 
claim  or  demand  rent,  for  rent  flows  from  the  lease,  and 
there  is  no  lease.     If  he  elects  to  affirm,  the  affirmance 
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is  equivalent  to  a  new  lease  with  the  same  continuing 
covenants  and  conditions.  No  past  breach  can  be  used 
upon  which  to  hinge  a  right  of  re-entry.  Such  right 
can  again  aris#  only  in  case  of  a  new  and  positive 
breach  of  the  covenants  or  conditions  of  the  lease  oc- 
curiing  subsequent  to  its  affirmance. 

In  the  case  where  the  forfeiture  was  incurred  by 
using  two  rooms  in  a  house  in  a  manner  prohibited 
by  the  lease,  the  landlord  having  accepted  rent  and 
afterward  bringing  an  action  for  a  bread),  would  be 
estopped  from  proving  the  default  of  the  tenant  prior 
to  the  acceptance  of  the  rent,  and  would  be  compelled 
to  rely  exclusively  upon  the  evidence  of  acts  constitut- 
ing a  breach  occurring  subsequent  to  the  acceptance 
of  such  rent.  And  so  in  the  case  of  the  agreement  on 
the  part  of  the  lessee  to  plant  and  keep  upon  the  farm 
a  given  number  of  apple  trees  during  the  term,  the 
court  say :  ''The  lessee  was  bound  during  the  continu- 
ance of  his  term  to  preserve  the  number  of  apple  trees, 
and  the  lessor  is  at  liberty  at  any  time  to  enforce 
forfeiture  when  a  default  exists  or  accrues  after  the 
payment  of  rent.  The  acceptance  of  rent  waives  all  for- 
feiture up  to  that  time.  The  lessor  cannot  show  any  de- 
fault of  the  lessee  previous  to  the  payment  of  the  rent." 
So,  in  the  case  of  a  breach  of  a  covenant  to  repair,  ac- 
ceptance of  rents  estops  the  landlord  from  showing  a 
failure  to  repair  prior  to  such  acceptance  ;  but  the  cov- 
enant in  the  lease  operates  from  the  day  of  its  renewal, 
and  the  landlord  is  at  liberty  to  show  that  since 
such  renewal,  there  has  been  a  failure  to  perform  the 
covenant. 

In  none  of  these  cases  is  it  strictly  accurate  to  ^y 
that  there  is  a  ''  continuing  cause  of  forfeiture."  The 
covenants  continue,  but  the  particular  breach  which  is 
the  cause  of  forfeiture  does  not.  Applying  this  princi- 
ple to  the  covenant  in  question,  it  is  apparent  that  the 
acceptance  of  the  rent,  with  knowledge  of  the  non- 
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payment  of  the  taxes,  waived  the  forfeiture  and 
affirmed  the  lease.  The  plaintiffs  did  not  thereby 
release  their  claim  against  the  lessee  for  the  taxes  ;  he 
is  still  liable  in  an  action  upon  his  covenant  to  pay ; 
but  they  did  waive  their  right  to  re  enter  for  such 
non-payment,  and  as  to  such  breach  the  lease  stands 
as  it  would  have  stood  had  it  contained  a  covenant  to 
pay  without  the  right  to  re-enter  for  non-payment. 
The  covenant  to  pay  taxes  operates  only  from  the 
affirmance  of  the  lease.  Reading  the  lease  as  from 
the  date  of  its  affirmance  by  the  acceptance  of  rent, 
the  covenant  of  the  lessee  is  that  he  "  will  pay  and 
discharge  all  the  taxes,  etc.,  which  shall  or  may,  at 
any  time  or  times  within  said  term,  be  laid  upon  the 
premises."  There  is  no  covenant  to  pay  back  taxes  or 
back  assessments. 

For  these  reasons  we  think  the  plaintiffs  are  not  en- 
titled to  maintain  their  action. 

As  this  leads  to  a  reversal,  it  is  unnecessary  to  con- 
sider the  questions  raised  by  the  defendant's  supple- 
mental answer, 

J  udgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  the  judges  concurred  except  Eael,  J.,  dissent- 
ing. 

Judgment  accordingly. 

Vol.  Xn.— 4 
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N.  Y.  LIFE   INS.  AND  TRUST  CO.  v.  RECTOR, 
ETC.,  OP  ST.  GEORGE'S  CHURCH. 

iV.  T.  Supreme  Court,  First  District ;  Special  Terrrij 

January,  1883. 

Action  to  Relieve  from  Forfbitubb  of  Lease. — Lease. — ^Noticb 
OF  Intention  to  Renew. — Forfeiture  by  Accidbnt  or  Mis- 
take.— Relief  in  E<iuity. 

A  lessee  having  a  vested  interest  of  large  value  in  improvements  made 
under  a  lease  which  gives  him  a  right  of  renewal  on  giving  a 
specified  notice,  may  be  relieved  in  equity  from  his  failure,  by 
reason  of  mistake  or  accident,  to  give  his  notice  in  season.* 

The  plaintiff,  as  trustee  of  an  express  trust,  was  the  assignee  ot  a 
long  lease  containing  a  covenant  of  renewal  by  the  lessor,  a 
religious  corporation,  and  allowing  the  lessee  twenty  days  after 
expiration  of  the  lease,  to  remove  buildings  erected  on  the  demised 
premises.  Plaintiff  continued  in  possession,  and  the  defendant 
received  the  reni  after  the  expiration  of  the  term«  but,  through 
accident  or  mistake,  being  misled  by  a  recital  of  the  date  of  the 
lease  in  the  assignment  thereof,  and  by  the  acts  and  statements  of 
the  defendant's  collector,  the  plaintiff  omitted  to  give  the  required 
notice  of  intention  to  renew,  until  thirty-six  days  after  the  contract 
time.  In  an  action  to  be  relieved  from  forfeiture  of  the  leose, — 
Held,  that  as  time  was  not  originally  of  the  essence  of  the  contract, 
and  was  not  made  so  by  subsequent  notice,  and  the  delay  on  the 
part  of  the  plaintiff  was  not  so  great  as  to  constitute  laches,  and  as 
plaintiff,  by  the  erection  of  buildings,  had  acquired  a  vested 
interest  in  the  property  to  the  extent  of  at  least  $30,000,  equity 
would  relieve  against  the  forfeiture,  and  direct  the  defendant  to 
execute  a  renewal  of  the  lease. 

Codding  v.  Walmsley,  1  Hun,  685  ;  Wheeler  v.  Conn.  Mat.  Life  Ins. 
Co.,  82  N,  T,  543,— distinguished. 

Trial  by  the  court. 

On  December  30, 1818,  the  defendants  executed  and 
delivered  to  James  Boggs  a  lease  of  the  lot  of  land  now 

*  To  similar  effect,  MeAdam  on  Landl.  db  T,  259,  and  cases  cited  ; 
and  see  Central  Law  J.,  May  81,  1878  ;  Tscheider  v.  Biddle,  4  DHL 
55. 
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known  as  No.  116  Chambers  street,  in  the  city  of  New 
York,  for  the  term  of  sixty-three  years,  to  commence 
September  25,  1818,  at  an  annual  ground-rent  of  $150, 
payable  half-yearly,  on  the  25th  days  of  March  and  Sep- 
tember in  each  year  during  the  term. 

The  lease  was  recorded  in  the  oflBce  of  the  register 
of  the  city  and  county  of  New  York,  February  10, 1819, 
in  Liber  134  of  Conveyances,  page  306,  and  contained 
covenants  on  the  part  of  the  lessor  to  grant  a  renewal 
thereof  for  a  further  term  of  twenty-one  years,  upon 
receiving  notice  in  writing  from  the  lessee  prior  to  Sep- 
tember 25,  1881,  of  his  intention  to  renew,  and  in  case 
renewal  was  not  required,  the  lessee  was  allowed  twenty 
days  after  the  expiration  of  the  term  to  remove  the 
buildings  standing  on  the  demised  premises. 

The  plaintiff,  as  trustee,  has  acquired  and  now  owns 
the  legal  title  and  interest  of  the  original  lessee,  and  is 
now  in  possession  (through  its  tenants)  of  the  premises, 
upon  which  buildings  have  been  erected  which  are  now 
worth  $30,000. 

The  term  of  sixty- three  years  reserved  in  the  lease 
expired  September  26,  1881,  without  notice  from  the 
plaintiff  of  its  intention  to  renew. 

On  October  17,  1881,  the  defendant  received  the  six 
months'  ground-rent  of  the  premises  up  to  September 
25,  1881. 

On  November  1, 1881,  the  plaintiff  gave  notice,  in 
writing,  of  its  election  to  renew  the  lease,  and  therein 
stated  that  such  notice  was  not  given  prior  to  Septem- 
ber 26, 1881,  because  the  plaintiff  had  been  misled  as  to 
the  time  when  the  lease  expired.  To  this  notice  the 
defendant  made  reply  that  the  lease  was  at  an  end,  and 
no  renewal  thereof  would  be  given. 

Whereupon  this  action  was  commenced  to  relieve 
the  plaintiff  from  a  forfeiture  of  the  lease,  and  for  a 
judgment  declaring  its  covenants  still  in  force,  and  that 
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the  defendant  execate  a  renewal  thereof  in  pursnance 
of  its  terms. 

Joseph  H.  ChoatCj  and  Betts^  Emmet  &  Robinson^ 
for  plaintiff. 

John  H.  Wilson^  for  defendant. 

Labeemore,  J. — ^The  defendant's  counsel  struck  the 
keynote  of  this  controversy  in  anticipating  plaintiffs 
position — that  generous  dealing  by  a  religious  corpora- 
tion with  a  trustee  of  an  express  trust,  would  be  ex- 
pected and  enforced. 

Prior  to  1880,  neither  party  had  a  copy  of  the  lease. 
The  only  papers  then  in  plaintiffs  possession  were  the 
assignment,  dated  December  2,  1873,  and  defendant's 
consent  thereto,  dated  December  20, 1873,  both  of  which 
refer  to  the  date  of  the  lease  (December  30,  1818),  but 
not  to  the  commencement  of  the  term  thereby  granted 
(September  26,  1818). 

The  plaintiff  was  evidently  misled  by  the  recital  in 
the  assignment,  into  the  belief  that  the  lease  did  not 
expire  until  December  30,  1881. 

In  the  absence  of  any  express  intention  on  its  part, 
it  cannot  be  reasonably  presumed  that  the  plaintiff 
would  knowingly  surrender  so  valuable  an  interest  as 
it  had  in  this  lease  without  adequate  compensation. 
Neither  should  its  honest  mistake  of  a  fact,  under  all 
the  circumstances,  be  regarded  as  laches. 

Without  any  imputation  of  unfairness  on  the  part 
of  the  defendant,  the  acts  and  statements  of  its  collector 
were  calculated  to  mislead  the  plaintiff  as  to  the  date 
of  the  expiration  of  the  lease. 

Time  was  not  originally  of  the  essence  of  the  con- 
tract. It  was  not  engrafted  into  it  by  subsequent  notice, 
and  the  delay  on  plaintiffs  part  in  expressing  its  option 
was  not  so  great  as  to  constitute  laches  (Myres  v.  De 
Mier,  4  Daly,  343 ;  affirmed,  52  N.  Y.  647;  HubbeU  v. 
VTan  Schoening,  49  N.  Y.  326). 
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I  cannot  assent  to  the  proposition  that  there  was  no 
mutuality  in  the  covenant  to  renew.  The  case  mainly 
relied  upon  to  sustain  it  (Codding  ?).  Walmsley,  1  Hwa^ 
585)  fails  to  substantiate  the  point.  That  was  an  ac- 
tion to  enforce  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  based  upon  an  option  to  purchase 
•  reserved  in  a  lease  within  a  specified  time  upon  the 

pajinent  of  a  specified  sum  of  money  and  the  assump- 
tion of  certain  liabilities  as  a  condition  of  the  purchase, 
which  was  not  complied  with  within  the  time  pre- 
scribed. As  the  plaintiflf  failed  to  show  a  performance 
of  the  condition,  the  court  properly  held  that  he  had 
not  acquired  any  vested  interest  in  the  property  and 
the  contract  was  unilateral. 

The  principle  thus  established  falls  far  short  in  its 
application  to  a  case  in  which,  prior  to  the  alleged 
forfeiture,  a  party  having  a  vested  interest  in  property 
to  the  extent  at  least  of  $30,000,  omits  by  pure  acci- 
dent or  mistake  to  give  notice  of  his  option  until  thirty- 
six  days  after  the  contract  time  (Van  Campan  ?>.  Knight 
65  N.  Y.  580.  See  also  White  n.  Schuyler,  31  Horn,  Pr. 
38  ;  Bx  parte  Hunter,  1  Edw.  Ch.  1). 

Admitting  the  theory  as  stated  by  the  lord  chancel- 
lor and  justices  in  Hughes  v.  Metropolitan  Railway  Co. 
(2  Eng.  Law  Report  Appeal  Cases^  439), — that  a  court 
of  equity  has  no  right  to  grant  relief  by  way  of  mercy 
or  merely  to  save  a  forfeiture, — ^all  the  authorities 
concede  that  an  honest  mistake  or  ignorance  of  facts,  is 
a  good  ground  for  equitable  interference  (Henry  v,  Tup- 
per,  29  Vt  358 ;  Rawstorne  v.  Bentley,  4  Brown  Ch, 
415). 

The  plaintiff  continued  in  possession  and  the  de- 
fendant received  the  rent  after  the  expiration  of  the 
term.  Such  continued  possession  shows  an  intention 
to  claim  a  renewal  of  the  lease  (Holsman  v.  Abrams,  2 
DiceTj  446),  and  although  it  was  not  a  literal  compli- 
ance with  the  contract,  which  required  a  written  notice 
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within  a  specified  time,  yet  in  the  absence  of  gross 
laches  or  willful  neglect,  it  clearly  meets  the  ruling  of 
Lord  Redesdale,  in  Lennon  v.  Napper  (2  Sch.  &  Lef. 
682) ;  that  where  a  party  has  acted  fairly,  and  no 
injuiy  has  been  done  to  the  other  party  by  a  failure  to 
perform  within  the  time  prescribed,  equity  will  grant 
relief  (Maxwell  v.  Ward,  11  Price.  16). 

In  Wheeler  v.  Conn.  Mut.  Life  Ins.  Co.  (82  N.  F. 
643),  it  was  the  peculiar  nature  of  the  contract  of  life 
insurance  that  gave  emphasis  to  the  decision.  It  is  not 
applicable  or  controlling  in  the  present  case. 

The  defendant  knew  that  the  plaintiflPs  option  ex- 
pired on  September  25,  1881,  and  while  under  no  legal 
obligation  to  give  notice  of  that  fact,  equity  in  all  can- 
dor asks,  if  it  was  the  intention  to  make  time  of  the 
essence  of  the  contract  and  assume  the  ownership  of 
such  valuable  interests,  why  was  the  plaintiff  left  with- 
out notice  of  such  intention  ? 

As  a  corporate  body,'  the  defendant  rested  and  had 
legal  authority  to  rest  upon  its  rights.  But  when  it 
appears  that  a  rigid  enforcement  of  its  demand  would 
work  substantial  injustice,  equity  intervenes  and  car- 
ries out  the  contract  according  to  its  original  intention. 

The  plaintiff  is  entitled  to  the  relief,  and  judgment 
is  ordered  as  asked  for  in  the  complaint. 


BACHMANN  v.   NEW     YORKER     DEUTSCHER 

ARBEITER  BUND. 

N.   T.  Supreme  Court^Firsi  District ;  fecial  TenUj 

December,  1882. 

Action  for  Hbinstatbmbnt  of  Membbr  of  Bbnbvolbnt  Bocibtt. — 
FoBMBR  Adjudication  in  Action  fob  Bbnbfitb. 

A  judgment  in  favor  of  a  benevolent  society  in  an  action  for  benefits, 
brought  in  a  district  court  by  an  expelled  member,  which  deter* 
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mines  the  validity  of  his  expulsion,  is  a  bar  to  a  subsequent  action 
by  such  member  for  reinstatement. 

A  judgment  at  law  is  conclusive  in  equity  upon  the  same  subject  be- 
tween the  same  parties. 

It  seems^  that  courts  of  equity  liave  no  revisory  power  over  proceed- 
ings for  the  expulsion  of  members  of  benevolent  societies,  where 
they  are  conducted  fairly,  and  according  to  the  rules  of  the  society. 

IC  seemBj  that  every  presumption  is  in  favor  of  the  fairness  of  such 
proceedings. 

Plaintiff  brought  this  action  for  his  reinstatement  as 
a  member  of  the  defendant,  a  benevolent  corporation, 
alleging  that  he  had  been  illegally  and  wrongfully  ex- 
pelled therefrom.  The  defendant,  among  other  de- 
fenses, set  up  that  the  validity  of  plaintijBTs  expulsion 
had  been  adjudged  to  be  legal  and  regular  by  a  justice 
of  one  of  the  district  courts  of  the  city  of  New  York. 

Henry  WeJile  {WeJde  &  Jordan^  attorneys),  for 
plaintiff, — Cited  :  Loyd  v  Loring,  6  Ves.  733  ;  Austin  v. 
Searing,  Iff  iV.  Z.  119;  Commonwealth  «.  German  So- 
ciety, 15  Penn.  251  ;  People  v.  St.  Francis  Society,  24 
How.  Pr.  216 ;  Stowel  v.  Chamberlain,  60  N.  Y.  272  ; 
Fisher  v.  Hope  Life  Ins.  Co.,  69  N.  Y,  161 ;  Remington 
V.  O' Dougherty,  81 N.  Y.  474 ;  Adkins  v.  Brewer,  3  Cow. 
206 ;  Bloom  v,  Burdick,  1  Hill^  130 ;  Bemer  v.  Drew, 
39  How.  Pr,  466  ;  Rathbone  v.  Warren,  10  JoJins.  587  ; 
Days  V.  Taylor,  7  Ga.  288. 

J.  C.  Julius  Langbein^  for  defendant, — Cited  : 
Freeman  on  Judgments^  273  ;  Case  v.  Beauregard,  101 
U.  S.  [11  Olto]  688 ;  Slate  v.  Ramsberg,  43  Md.  325  ; 
Roundtree  v.  Walker,  46  Tex.  300 ;  Lineham  v,  Hath- 
away, 54  Cal.  251 ;  Morgan  v.  Plumb,  9  Wend.  287 ; 
Clemens  v.  Clemens,  37  JV.  Z.  72 ;  2  Smith  L.  Cas.  78  ; 
Sampson  v.  Hart,  14  Johns.  63;  Southgate  v.  Mont- 
gomery, 1  Paige^  41 ;  Haire  v.  Baker,  5  N.  Y.  357 ; 
Davis  V.  Talcott,  12  N.  Y.  184  ;  Miller  v.  Manice,  6  Hill, 
114;  Stowell  v.  Chamberlain,  60  iV:  Y.  276;  Whitcomb 
f>.  Williams,  4  Pick.  228 ;  King  v.  Chase,  15  N.  H.  13  ; 
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Mallony  v.  Horan,  49  JV.  F.  116;  Masten  v.  Olcott, 
24  Bun,  587 ;  Dyckman  v.  Mayor,  5  if.  Y.  438  ;  Cave 
V.  Davis,  6  Monroe^  292  ;  2  Phillips  on  En.  98 ;  Sas- 
senscheidt  v.  Fresco  Painters,  &c.  Union,  1  City  Ci"?  8  ; 
White  V.  Brownell,  4  Abb.  Pr.  N.  S.  162,  S.  C,  2  Daly, 
329 ;  Kelly  v.  Ancient  Order  of  Hibernians,  9  Daly, 
289  ;  Schmitt  t.  St.  Franciscus  Society,  24  How.  Pr. 
216. 

Van  Voest,  J. — The  plaintiff  asks  to  be  restored 
to  his  membership  in  the  defendant's  society,  from 
which  he  insists  that  he  has  been  illegally  expelled.  The' 
expulsion  took  place  in  July,  1875,  more  than  six  years 
before  the  commencement  of  this  action.  If  the  plain- 
tiff has  any  rights  in  the  premises  he  seems  to  have 
slept  an  unusually  long  time  before  invoking  judicial 
aid  for  their  enforcement,  and  for  his  restoration 
through  a  direct  proceeding. 

Such  seeming  acquiescence  in  his  expulsion  is  of 
itself  unfavorable  to  plaintiff's  present  action. 

If  any  wrong  or  injustice  has  been  done  him, 
through  the  action  of  his  associates,  it  is  reasonable  to 
suppose  that  he  would  have  promptly  moved  in  the 
direction  of  being  reinstated  to  his  lost  rights  and  privi- 
leges. It  appears,  however,  that  in  the  year  1878,  the 
plaintiff  commenced  an  action  in  the  district  court  of 
the  fourth  judicial  district,  before,  Justice  Dinkel, 
for  the  recovery  of  weekly  allowances  from  the  defend- 
ant's society.  His  claim  embraced  a  period  before  his 
alleged  expulsion,  and  extending  beyond  it.  Among 
the  defenses  interposed  to  his  right  to  recovery  was 
that  of  the  plaintiff's  expulsion  in  July,  1875.  The 
justice  rendered  a  judgment  in  the  plaintiff's  favor  for 
weekly  allowances  up  to  the  date  of  his  expulsion,  and 
rejected  his  claim  after  that  period. 

The  record  of  the  plain tilFs  expulsion  was  given  in 
evidence  before  the  justice,  and  other  evidence  was  also 
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given  touching  the  regularity  of  the  expulsion  under 
the  rules  of  the  society. 

Justice  DiNKEL,  who  was  examined  as  a  witness 
upon  the  trial  of  this  action,  testified,  that  the  subject 
as  to  whether  the  plaintiff  was  properly  expelled  was 
perhaps  the  only  question  that  was  tried  before  him, 
and  that  he  decided  that  the  lodge  had  complied  with 
ihe  by-laws  in  the  proceedings  for  the  expulsion.  The 
plaintiff  could  doubtless  have  avoided  a  decision  of  his 
case  in  this  particular,  by  Justice  Dinkel,  had  he 
limited  his  claim  before  him  up  to  the  time  of  the  al- 
leged expulsion,  and  could  then  have  properly  invoked 
the  aid  of  a  court  of  equity  to  annul  the  record  of  his 
expulsion,  if  he  had  sufficient  causes  therefor;  but  by 
including  in  his  claim  for  weekly  allowances,  a  period 
beyond  his  expulsion,  and  by  submitting  the  question 
of  its  regularity  to  the  decision  of  the  justice,  his  only 
remaining  remedy  is  by  an  appeal  from  the  judgment  of 
Justice  Dinkel. 

The  defendant  would  have  been  concluded  by  the 
judgment,  if  the  decision  had  been  adverse  to  it,  as 
the  plaintiff  is  now  held  to  be.  Upon  the  application 
of  the  principle  that  when  a  matter  is  regularly  deter- 
mined, in  whatever  form,  by  a  competent  tribunal,  the 
same  is  not  open  to  inquiry  in  any  other  proceeding 
between  the  same  parties,  the  plaintiff's  complaint 
must  be  dismissed.  It  is  idle  to  say  that  the  former 
adjudication  was  had  in  a  district  court.  The  parties 
submitted  the  subject  to  the  decision  of  the  judge,  and 
are  concluded  by  his  determination.  Nor  is  it  in  point 
to  urge  that  the  present  is  an  action  substantially  in 
equity,  and  that  the  former  adjudication  was  had  in  a 
a  law  court.  A  judgment  at  law  is  conclusive  in 
equity,  upon  the  same  subject,  between  the  same 
j)arties. 

Proceedings  for  the  expulsion  of  members  from 
bodies,  constituted  as  the  defendant  is,  are  commonly 
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regulated  by  their  own  laws  and  rules  which  are  con- 
clusive upon  members,  and  courts  of  equity  have  no 
revisory  powers  over  such  adjudications,  provided 
they  are  conducted  fairly  according  to  the  rules  of  the 
society ;  and  when  the  latter  fact  is  once  judicially 
determined,  in  a  legal  or  equitable  controversy 
between  the  parties,  in  which  an  issue  involving  the 
question  has  been  distinctly  raised,  the  door  to  further 
inquiry  upon  that  subject  should  be  closed,  otherwise 
the  court  would  be  overwhelmed  with  applications  of 
this  character.  And  in  general  it  may  be  said  that 
every  presumption  is  in  favor  of  the  fairness  of  the  ex- 
pulsion of  a  member,  in  a  proceeding  instituted  and 
carried  on  by  fellow-members,  whose  interests  would 
naturally  be  that  the  rights  of  each  individual  should 
be  sedulously  guarded  and  conserved,  as  the  same 
measure  they  apply  to  others,  may  in  the  end  be 
administered  to  themselves. 

Upon  the  sole  ground,  however,  that  the  question 
has  been  determined  by  Justice  Dinkel,  the  plaintiflPs 
complaint  is  dismissed,  with  costs. 


SOLOMAN  V.  BELDEN. 


N.  T.  Supreme  Court;  First  District^  Special  Term^ 

December^  1882. 

Consolidation  of  Actions  Pending  in  Diffbrbnt  Courts.* 

Under  sections  817  and  818  of  the  Code  of  Civil  Procedure,  where  an 
action  is  pending  in  the  supreme  court,  and  another  action  between 

♦  III  McKay  u.  Reed  (N.  T.  Marine  Caurt^  Special  Term, 
December^  1882),  it  was  held  that  the  marine  court  of  the  city  of  Kew 
York  has  power,  under  Code  Civ.  Pro.  §§  818,  8347,  to  remove  to 
itself,  in  a  proper  case,  an  action  pending  in  a  district  court,  between 
the  same  parties,  to  tlie  end  that  tlie  pleadings  in  the  marine  court 
suit  be  amended  to  embrace  all  the  causes  of  action. 
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the  same  parties  is  pending  in  another  court,  and  the  causes  of 
action  might  be  joined  in  one  action,  an  order  for  removal  and  con- 
solidation will  be  made  by  the  supreme  court,  on  the  defendant's 
motion,  on  an  affidavit  showing  that  the  questions  arising  in  the  two 
actions  are  substantially  the  same,  though  one  of  the  actions  is  not 
at  issue,  and  no  affidavit  of  merits  of  defense  in  that  action  is  made 
by  the  defendant. 
In  case  of  prejudice  to  plaintiffs,  terms  may  be  imposed  as  a  condition 
of  ordering  removal  and  consolidation. 

This  was  a  motion  made  by  the  defendant  for  the 
removal  of  an  action  pending  in  the  marine  court  of 

Motion  to  consolidate  two  actions  by  bringing  into  the  marine 
court  an  action  subsequently  commenced  in  a  district  court. 

McAdam,  J. — The  plaintiff  commenced  this  action  against  the  de- 
fendant on  November  1,  1882,  to  recover  the  amount  of  three  certain 
promissory  notes  made  by  the  defendant,  aggregating  in  amount 
$638.18. 

The  defendant  answered  by  pleading  a  counter-claim  in  defense. 
The  plaintiff  thereafter,  and  on  December  13,  1882,  commenced  an 
action  against  the  defendant  in  the  sixth  judicial  district  court,  on 
another  promissory  note  made  by  the  defendant  for  $101.75.  The  de- 
fense to  this  note  is  similar  to  that  interposed  to  the  others.  The 
defendant  moves  to  consolidate  the  two  actions,  by  bringing  into  this 
court  the  action  subsequently  commenced  in  the  district  court.  The 
defendant  has  brought  himself  within  the  rule  which  entitles  a 
defendant  to  consolidate  actions,  and  the  only  question  to  be  con- 
sidered is  one  of  power.  The  Code  (§  818)  provides  that  **  where  one 
of  the  actions  is  pending  in  the  supreme  court,  and  another  is  pending 
in  another  court,  the  supreme  court  may,  by  order,  remove  to  itself 
the  action  in  the  other  court,  and  consolidate  it  with  that  in  tlie 
supreme  court."  Section  3347  of  the  Code,  in  defining  the  powers  of 
the  other  courts,  provides  that  section  818  (aupra)  shall  be  applicable 
to  all  courts  of  record,  so  that,  so  far  as  the  present  application  is  con- 
cerned, section  818  is,  by  constraction,  to  be  read  as  if  the  word 
'^marine"  court  bad  been  inserted  in  that  section  instead  of  the 
*'  supreme."  So  construed,  it  is  evident  that  the  necessary  power  to 
consolidate  exists,  by  virtue  of  which  this  court,  by  order,  removes  to 
itself  the  action  pending  in  the  district  court,  to  the  end  that  the 
pleadings  in  the  marine  court  suit  be  amended  to  embrace  all  the 
causes  of  action  aforesaid.  The  defendant  may  present  the  order 
necessary  to  carry  this  decision  into  effect. 
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the  city  of  New  York  to  the  supreme  court,  and  con- 
solidation with  another  action  between  the  same  parties, 
I)ending  in  the  supreme  court ;  under  an  order  to  show 
cause  why  the  same  should  not  be  done,  granted,  with 
stay  of  plaintiff's  proceedings  pending  decision,  by  Mr. 
Justice  DoNonuE,  upon  all  the  pleadings  and  proceed- 
ings in  said  actions,  and  the  defendant's  affidavit 
showing  briefly  the  character  of  the  causes  of  action 
in  both  cases,  and  of  the  defenses  made  in  the  action 
in  the  marine  court,  which  was  at  issue,  and  to  be 
made  in  the  action  in  the  supreme  court,  which  was 
not  at  issue :  and  that  the  questions  arising  in  the  two 
actions  are  substantially  the  same,  and  have  reference 
to  the  same  subject  matter;  and  that  the  continuance 
of  the  two  actions  separately  was  harassing  and 
annoying  to  the  defendant,  who  desired  that  they  be 
consolidated  into  one  action;  which  the  plaintiffs 
sought  to  prevent  by  a  motion  then  pending  for  plac- 
ing the  action  in  the  marine  court  on  the  short  cause 
calendar. 

The  plaintiffs  made  the  preliminary  objections  that 
tbe  motion  could  not  be  heard,  as  the  defendant  had 
not  made  any  affidavit  of  merits  of  defense  in  the 
acti(5n  j)ending  in  the  supreme  court:  and  that  the 
motion  was  premature,  as  the  latter  action  was  not  at 
issue. 

The  court  overruled  both  of  these  objections. 

The  plaintiffs  opposed  the  removal  and  consoli- 
dation, on  affidavit,  tending  to  show  prejudice  in  case 
same  was  ordered. 

Sbward  Payson  Wilds  {J.  B.  &  H.  P.  WildSj 
attorneys),  for  defendant  and  motion. — I.  This  motion 
is  made  under  sections  817  and  818  of  the  Code  of  Civil 
Procedure,  which  provide  as  follows :  §  817.  "  Where 
two  or  more  actions^  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which 
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may  be  joined,  are  pending  in  the  same  court,  the 
court  may,  in  its  discretion,  by  order,  consolidate  any 
or  all  of  them,  into  one  action."  §  818.  ''Where  one 
of  the  actions  is  pending  in  the  supreme  court,  and 
another  is  pending  in  another  court,  the  supreme  court 
may,  by  order,  remove  to  itself  the  action  in  the  other 
court,  and  consolidate  it  with  that  in  the  supreme 
court."  These  provisions  apply  to  all  courts  of  record 
{Code  Cio.  Pro.  §§  3347,  subd.  66).  There  has  not 
been  found  any  reported  case,  as  a  precedent,  as  to 
pi-actice  under  the  foregoing  provision  for  the  consoli- 
dation of  cases  in  different  courts ;  the  terms  of  the 
law  seem  to  be  so  explicit  as  not  to  have  given  rise  to 
any  doubt,  requiring  judicial  decision.  The  only  cases 
known,  have  arisen  under  the  provision  for  consolida- 
tion of  actions  in  the  same  court. 

II.  The  aflSdavit  of  the  defendant,  and  the  plead- 
ings and  proceedings  in  the  two  actions,  upon  which 
the  motion  is  founded,  set  forth  the  facts  necessary  to 
bring  the  case  within  the  provisions  of  the  Code  under 
which  the  consolidation  is  sought ;  and  show  that  the 
notes  in  question  were  made  with  reference  to  the  same 
account  between  the  parties,  and  were  so  credited  by 
the  plaintiffs ;  and  that  a  balance  of  the  account  is 
alleged  as  a  basis  of  one  of  the  causes  of  action. 

HI.  The  causes  of  action  in  the  two  suits  are  such  as 
may  be  joined  in  the  same  complaint,  under  section 
484  of  the  Code  of  Civil  Procedure.  They  are  both  be- 
tween the  same  parties,  plaintiffs  and  defendant,  and 
upon  contracts  express  or  implied ;  one  is  upon  a 
promissory  note  and  an  account,  and  the  other  is  upon 
a  promissory  note. 

lY.  The  action  in  the  marine  court  is  at  issue ;  and  the 
pleadings  disclose  the  defense  there  made ;  the  action 
in  the  supreme  court  is  not  at  issue,  but  the  defend* 
ant's  affidavit  discloses  the  nature  of  the  defenses 
thereto  intended. 


63  ABBOTT'S    NEW   CASES. 

Soloman  o.  Belden. 

V.  The  issues  or  questions  arising  in  the  two  ac- 
tions are  the  same,  or  substantially  the  same,  namely : 
failure  of  consideration  for  said  notes,  and  overmeasure- 
ments,  overcharges,  and  other  irregularities  in  the  ac- 
count, having  reference  to  the  same  matters  for  which 
said  notes  were  given. 

VI.  This  is  all  that  practice  requires  should  appear 
(Dunning  v.  Bank  of  Auburn,  19  Wend.  23 ;  Wilkin- 
son ^^  Johnson,  4  ITilly  46;  2  WaWs  Practice^  556; 
Campbell  Printing  Press  &  Mfg.  Co.  v.  Lyddy,  Civ,  Pro. 
Hep.  364).  And  see,  for  usual  form  of  affidavit  in  motion 
for  consolidation,  2  WaiVs  Pr.  559  ;  2  AbhotVs  Forms ^ 
658,  659).  In  Wilkinson  v.  Johnson,  4  Hilly  46,  Beon- 
soN,  J.,  says  :  *'  When  both  actions  are  to  be  defended, 
they  may  properly  be  ednsolidated,  where  the  ques- 
tions to  be  tried  will  be  substantially  the  same  in  both. 
The  questions  may  often  be  identical ;  as  where  the 
suits  are  brought  upon  different  contracts  growing 
out  of  the  same  transaction,  and  the  defense  i3,  that 
by  reason  of  fraud,  usury,  want  of  consideration,  or 
the  like,  there  never  was  a  valid  contract ;  or  where 
the  consideration  upon  which  the  contracts  were  made 
has  wholly  failed."  .  .  .  "In  such  cases,  the  mat- 
ter in  controversy  between  the  parties  may  as  well  be 
settled  in  one  action  as  in  several ;  and  a  consolidation 
will  not  only  result  in  a  saving  of  time  and  expense  to 
the  parties,  but  it  will  relieve  courts  and  juries  from 
the  useless  burden  of  twice  investigating  the  same 
matter." 

VII.  Consolidation  will  be  made,  not  only  where 
both  suits  are  brought  at  the  same  time,  but  where 
they  are  brought  at  different  times  ;  and  it  will  not  be  a 
sufficient  objection  that  the  second  cause  of  action  had 
not  accrued  at  the  time  the  first  suit  was  commenced 
(Dunning  v.  Bank  of  Auburn,  19  Wend.  23 ;  Brewster 
V.  Stewart,  3  Id.  441 ;  Oldershaw  ©.  Tregwell,  3  Carr. 
&  P.  68). 
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Vin.  Issue  need  not  be  joined  before  motion  for  con- 
solidation; and  merits  of  defense  need  not  be  shown 
(2  WaiCs  Practice^  559  ;  Brewster  v.  Stuart,  3  Wend. 
441,  in  wliich  case  there  was  no  issue  joined,  and  no 
affidavit  of  merits  ;  and  no  pretense  of  a  defense  to  the 
actions  sought  to  be,  and  which  were  consolidated) ;  and 
Savage,  Ch.  J.,  says  that  the  object  of  the  provision  of 
law  for  consolidation  of  actions  is  "  to  prevent  oppres- 
sion by  the  unnecessary  accumulation  of  costs ;"  and 
it  is  not  necessary  that  a  defense  on  the  merits  should 
be  shown  to  entitle  a  party  to  the  interposition  of  the 
court  by  a  consolidation  of  actions. 

IX.  The  granting  or  refusing  a  motion  to  consoli- 
date, rests  entirely  in  the  discretion  of  the  court 
(Dunning  v.  Bank  of  Auburn,  19  Wend,  23 ;  2  WaWs 
Practice^  551 ;  Supreme  Ct.  Sp.  T.  1879,  Campbell 
Printing  Press  Mfg.  Co.  v.  Williamson,  1  Monthly  L. 
Bui.  26.)  Thus  in  N.  Y.  Copi.  PI.  1877,  Eleventh  Ward 
Savings  Bk.  v.  Hay,  8  Daly^  328  (affirmed  without 
opinion  in  73  N.  T.  609),  it  was  held  that  refusing  con- 
solidation when  the  causes  are  called  for  trial,  on  the 
ground  of  defendant's  laches,  is  an  exercise  of  discre- 
tion not  reviewable  on  appeal. 

X.  The  motion  should  be  granted,  however,  with 
costs  to  the  defendant  against  the  plaintiff. 

Adolph  L,  Sanger  {M.  8.  Isaacs,  attorney),  for  plain- 
tiff, opposed. 

DoNOHiTE,  J. — Ordered,  that  the  above  entitled  ac- 
tion in  the  marine  court  of  the  city  of  New  York,  be 
and  the  same  is  hereby  removed  therefrom  into  the 
supreme  court  in  the  city  and  county  of  New  York, 
and  that  the  two  above  entitled  actions  be  and  they 
hereby  are  consolidated  into  one  action  in  the  supreme 
court  in  the  city  and  county  of  New  York  ;  and  that 
the  several  statements  of  the  causes  of  action,  defenses, 
coapter-claims,  and  reply  made  and  to  be  made,  in  the 
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respective  jjleadings  in  said  actions,  stand  as  the  state- 
ments thereof  in  the  said  consolidated  action. 

And  upon  motion  of  M.  S;  Isaacs,  plaintiffs  at- 
torney, as  a  condition  of  the  foregoing  order,  and  the 
said  defendant's  attorneys  consenting  thereto  in  open 
court : 

It  is  further  ordered,  that  the  issues  in  said  consoli- 
dated action  be  and  they  are  hereby  referred  to  Chas. 
F.  McLean,  counselor  at  law,  to  hear  and  determine 
the  same,  and  that  the  defendant's  attorneys  accept 
three  days'  notice  of  trial  before  said  referee. 

The  said  reference  to  proceed  upon  three  days'  notice 
to  be  given  by  either  party,  and  the  hearings  to  con- 
tinue before  the  referee  from  day  to  day  until  com- 
pleted. 

The  stay  of  proceedings  heretofore  granted  herein 
is  hereby  vacated. 


PEOPLE  ex  rel.  MASTERSON  v.  GALLUP. 

iT.  Y.  Supreme  Courts  Third  District^  Third  Depart- 
ment; Special  Term^  February^  1883. 

Mandamus  to  Compel  Payment  of  Oppiceu's  Salaat. — Supkr- 

visoiis*  Legislative  Powers. — County  Officers,  Clerks, 

AND  Assistants. — Coroners^  Cl&rks. 

Under  L.  1875,  p.  556,  c.  482,  §  1,  subd.  2, — conferring  powers  of 
local  legislation  on  the  boards  of  supervisors  of  the  several  counties 
of  this  State,  including  the  power  *Ho  fix  [subject  to  constitutional 
limits]  the.salaiies  and  per  diem  allowance  of  county  officers  whose 
compensation  may  be  a  county  charge,  ....  and  to  prescribe  the 
mode  of  appointment,  and  fix  the  number,  grades  and  pay  of  the 
deputies,  clerks  and  subordinate  employes  in  such  offices,'^ — the 
supervisors  have  power  to  provide  a  clerk  for  a  county  officer  or 
buard  of  officers,  who  had  none  before, — e,  g.,  a  clerk  to  the 
coronfirs  of  the  county.* 

* -  _ _       .  I  -I-         ■-■ 

*  See  also  Conway  «.  Mayor,  &c.,  of  N.  Y.,  8  Da^y,  806,  and  Opin, 
Atty$,  Oen,  433.     Compare  People  ex  rel.  Welch  v.  Nash,  62  i^.  F. 


J 
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A  resolution  of  appointment  in  such  case,  is  not  rendered  illegal  by 
its  directing  the  clerk  to  file  inquisitions,  which  the  statue  requires 
the  principal  oflScer  to  file  in  the  county  clerk's  office;  for  the  resolu- 
tion   may  be  construod  as  directing    the  clerk  to   perform   for 

the  principal  this  duty.* 
The  constitutional  prohibition  (Const,  art.  3,  §  24)  against  increase  of 

official  compensation  does  not  preclude  giving  an  officer  a  clerk  or 

assistant. 
Legislation  by  the  supervisors  under  the  act  of  1875,  may  be  in  the 

form  of  a  resolution  reported  by  a  committee  and  adopted  by  a 

vote  of  the  board  in  passing  on  the  report,  t 
If   the  board  of  supervisors  have  no  seal,  the  lack  of  a  seal  which  the 

statute  directs  to  be  affixed  to  the  certificate  to  the  resolution,  does 

Dot  impair  its  validity. 
Farm  of  resolution  and  record  and  notice,  in  such  a  case. 
A    mere  custodian  of  public  moneys,  collected  for  a  specific  purpose 

under  color  of  law,  cannot  withhold  thsm  on  the  ground  that  the 

supposed  legal  authority  for  collection  and  application  is  invalid. 

Application  for  mandamus. 

The  relator,  John  P.  Masterson,  having  served  as 
clerk  to  the  coroners  of  the  county  of  Albany,  under 
appointment,  the  details  of  which  are  stated  below, 
applied  for  a  peremptory  mandamus  against  Albert 
Gallup,  treasurer  of  Albany  county,  to  compel  the  re- 
spondent to  pay  his  salary. 

The  application  was  upon  the  following  agreed 
statement  of  facts : 

On  December  21,  1882,  a  special  committee  of  the 
board  of  supervisors  of  Albany  county,  to  whom  the 
matter  had  been  referred,  reported  favorably  this  reso- 
lution :  "Resolved,  by  the  board  of  supervisors  of  the 

^S4,  affirming  3  Hun,  535,  a  case  which  arose  under  another  statute 
IIS  to  custody  of  county  property.     1  R.  S.  866  1 4,  subd.  1. 

♦For  other  illustrations  of  the  principle  that  this  power  of  local 
legislation  does  not  authorize  interference  with  the  effect  of  existing 
statutes  any  further  than  expressly  provided, — see  Spring  o.  Wait,  22 
nun,  441 ;  People  «  rel  Welch  v.  Nash,  62  iV.  F.  484,  affirming  3 
//'in,  635. 

t  But  the  board  cannot  delegate  its  powers  to  a  committee. 
People  e.  Supervisors  of  St.  Lawrence,  25  Hun,  131. 

Vol.  XII.  ~6 
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county  of  Albany,  that  hereafter  there  shall  be  one 
clerk  only  to  coroners  of  the  county  of  Albany,  who 
shall  receive^  salary  of  one  hundred  dollars  monthly, 
payable  on  the  first  day  of  each  month,  by  the  county 
treasurer.  Such  clerk  shall  be  appointed  by  the  coro- 
ners of  said  county,  in  the  month  of  December  of  each 
year,  by  a  written  appointment,  signed  by  a  majority^ 
of  such  coroners,  and  acknowledged  by  each  coroner 
signing  the  same  before  some  oflScer  authorized  to  take 
the  proof  and  acknowledgement  of  deeds  within  such 
county,  and  the  same  shall  be  filed  in  the  clerk's  office 
of  said  county.  Such  clerk  shall  hold  his  oflice  for  one 
year  from  such  appointment,  and  until  his  successor  is 
duly  appointed.  The  office  of  the  coroners  shall  be, 
located  in  the  rooms  of  the  board  of  supervisors,  and 
the  duty  of  the  clerk  shall  be  to  attend  at  such  office 
during  each  week  day,  and  to  aid  the  <?oroners  in  the 
discharge  of  their  duties,  and  to  receive,  i)reserve  and 
file  each  inquisition,  and  to  keep  a  record  of  the  same. 
The  foregoing  resolution  is  jmssed  by  authority  of 
chapter  482  of  the  laws  of  1875,  sub-division  second  of 
section  first." 

On  the  day  of  its  presentation  (December  2,  1882) 
the  report  was  accepted,  and  under  the  rules  of  the 
board  its  consideration  was  postponed  to  the  next  day. 
On  that  day,  "it  was  taken  up  in  the  order  of  business 
devoted  to  the  consideration  of  the  matters  reported  by 
the  several  committees  of  the  board."  The  resolution 
as  recommended  and  contained  in  the  report  of  the 
committee  was  then  read  by  the  clerk,  and  the  chair- 
man put  the  question  thus  :  "All  in  favor  of  adopting 
the  resolution  will  answer  in  the  affirmative,  those 
opposing  in  the  negative."  The  clerk  then  called 
the  roll  of  the  members,  entering  the  names  of  those 
voting  in  the  affirmative  and  in  the  negative  upon  the 
journal,  which  resulted  in  nineteen  votes  in  favor  of 
its  adoption,  and  seven  against  it.    Nineteen  was  a 
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majority  of  all  the  members  elected  to  the  board.  The 
resolution  as  passed,  with  the  vote  thereon,  was  duly 
entered  upon  the  journal  of  the  board. 

A  copy  of  such  resolution,  having  a  prefix  as  fol- 
lows: "No.  1.  At  a  meeting  of  the  board  of  super- 
visors of  the  county  of  Albany,  held  on  Friday,  De- 
cember 22,  1882,  the  following  was  adopted,"  and  the 
following  postscript^  "and  was  passed  by  a  n^ajority 
vote  of  all  members  elected  to  the  board,"  and  attested 
by  the  signature  of  "Edward  A.  Maher,  president  of 
the  Board  of  Supervisors,"  and  of  Thomas  H.  Craven, 
clerk,"  but  not  by  any  official  seal,  there  being  in 
existence  no  official  seal  of  the  board  of  supervisors  of 
Albany  county,  was  filed  in  the  office  of  the  clerk  of 
Albany  county  during  the  month  of  December,  1882, 
and  within  a  week  of  the  close  of  the  session  of  said 
board. 

Within  six  weeks  of  the  close  of  the  session  of  said 
board  of  supervisors,  there  was  published  in  the  news- 
papers in  the  county  of  Albany,  appointed  to  publish 
the  session  laws  of  the  Legislature,  the  following  : 

"number  1. 

peoceedinos  of  the  boabd  of  supervisors. 

At  a  meeting  of  the  board  of  supervisors  of  Albany 
county,  held  at  their  rooms  on  Friday,  December  22, 
1882,  the  following  resolution  was  adopted  :  A  resolu- 
tion prescribing  the  mode  of  appointment  and  the  num- 
ber of  clerks  to  the  coroners  of  Albany  county  and 
fixing  the  pay  thereof:  Resolved  (by  the  board  of 
supervisors  of  the  county  of  Albany),  That  hereafter 
there  shall  be  one  clerk  only  to  coroners  of  the  county 
of  Albany,  who  shall  receive  a  salary  of  one  hundred 
dollars  monthly,  payable  on  the  first  day  of  each  month 
by  the  county  treasurer.  Such  clerk  shall  be  ap- 
pointed by  the  coroners  of  said  county,  in  the  month 
of  December  of  each  year,  by  a  written  appointment. 
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signed  bx''  a  majority  of  such  coroners,  and  acknow- 
ledged by  each  coroner  signing  the  same  before  some 
officer  authorized  to  take  the  proof  and  acknowledg- 
ment of  deeds  within  said  county,  and  the  same  shall 
be  tiled  in  the  clerk's  office  of  said  county.  Such  clerk 
shall  hold  his  office  for  one  year  from  such  appoint- 
ment, and  until  his  successor  is  duly  appointed.  The 
office  of  the  coroners  shall  be  located  in  the  rooms  of 
rhe  board  of  supervisors,  and  the  duty  of  the  clerk 
shall  be  to  attend  at  such  office  during  each  week  daj% 
and  to  aid  the  coroners  in  the  discharge  of  their  duties, 
and  to  receive,  preserve  and  file  each  inquisition,  and 
to  keep  a  record  of  the  same.  The  foregoing  resolution 
is  passed  by  authority  of  chapter  483,  of  the  laws  of 
1875,  subdivision  second  of  section  first.  And  was 
passed  by  a  majority  of  all  memberi^  elected  to  the 
board.  Edward  A.  Maher,  president,  Thomas  H.  Cra- 
ven, clerk. 

Pursuant  to  the  resolution  adopted  by  the  Board  of 
Supervisors,  and  in  conformity  with  the  form  and 
manner  therein  prescribed,  the  relator,  John  P.  Master- 
son,  was,  by  the  coroner  of  Albany  county,  elected  ou 
the  22d  day  of  December,  1882,  their  clerk  for  one  year 
from  that  date,  and  such  appointment  was  filed  in  the 
office  of  the  clerk  of  Albany  county,  on  the  29th  day 
of  December,  1882. 

From  the  time  of  filing  the  appointment,  the  relator 
has  discharged  the  duties  of  clerk  to  the  said  coroners, 
and  a  few  days  after  January  31,  1883,  he  demanded  of 
the  respondent,  Albert  Grallup,  the  county  treasurer  of 
Albany  county,  the  sum  of  one  hundred  dollars  in  pay- 
ment of  his  salary  for  that  month,  which  payment  was 
refused. 

At  the  time  of  such  demand,  there  had  been  assessed 
upon,  and  collected  from  the  tax-payers  of  Albany 
county,  the  sum  of  twelve  hundred  dollars  to  pay  the 
salary  of  the  clerk  appointed  under  the  resolution, 
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wUicli  sum  was  in  the  possession  and  under  the  control 
of  the  said  Albei  t  Gallup,  as  treasurer  of  the  county,  for 
that  object. 

Peekham  and  Rosendale  for  the  relator. 
M,  T.  Hun  and  Matthew  Uale^  opposed. 

Wpistbrook,  J. — [After  stating  facts.]— The  appli- 
cation for  the  mandamus  is  resisted  upon  two  general 
grounds  (though  there  are  distinct  and  separate  points 
made  under  each).  First.  That  the  supervisors  had  no 
power  to  pass  the  resolution  ;  and,  Second,  That  in 
attempting  to  pass  it,  they  did  not  follow  the  require- 
ments of  the  statute  {Jj,  1875,  c.  482),  under  which  they 
professed  to  act.  The  various  points,  undef  these  two 
g*:inerai  propositions,  which  have  been  made  in  opposi- 
tion to  the  application  of  the  relator,  will  now  be  ex- 
amined. 

First.  It  is  agreed  that  the  statute,  to  which  refer- 
ence has  just  been  made,  did  not  authorize  the  board 
of  supervisors  of  a  county  to  create  or  give  a  clerk  to 
any  officer  of  the  county,  but  "simply  gave  power  to 
the  mode  of  appointment,  etc.,  of  deputies,  clerks,  etc., 
already  in  existence,  or  whose  creation  was  especially 
authorized  by  law." 

By  section  one  of  the  said  act,  "  the  boards  of  su- 
pervisors in  the  several  counties  of  this  State,  except 
in  cities  whose  boundaries  are  the  same  as  those  of  the 
county,-'  were  vested  with  ''further  powers  of  local 
legislation  and  administration,"  and  empowered  '*to 
make  and  administer,  within  their  respective  counties, 
laws  and  regulations  as  follows :  .  .  .  2.  To 
fix  subject  to  the  limitations  of  section  fifteen,  article 
six  of  the  constitution,  the  salaries  and  per  diem  allow- 
ance of  county  officers  whose  compensation  may  be 
a  county  charge,  and  which  shall  not  be  changed  dur- 
ing the  term  of  office  of  such  officers  respectively,  and 
to  prescribe  the  mode  of  appointment,  and  fix  the  num- 
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ber,  grades  and  pay  of  the  deputies,  clerks  and  subor- 
dinate employes  in  such  offices." 

If,  as  the  objection  concedes  may  be  done,  a  board 
of  supervisoris  may,  when  clerks  are  allowed  by  a  gen- 
eral law  of  the  state  to  a  county,  ^'prescribe  the  mode 
of  appointment,"  that  is  to  say,  change  the  mode  of 
appointment,  and  "fix  the  number,  grade  and  pay" 
of  such  clerks,  that  is  to  say,  enlarge  or  reduce  their 
number,  change  their  grade,  and  pay,  is  it  not  a  tech- 
nical construction  of  the  language  employed,  which 
limits  the  power  of  the  supervisors  only  to  such  clerks 
as  general  statutes  authorize?  Nay,  does  not  the 
argument  defeat  itself?  It  surely  is  more  reasonable 
to  suppose  that  it  was  intended  rather  to  confer  the 
power  of  creating  a  clerkship,  than  to  give  the  right 
to  change  the  mode  of  appointment,  abolish,  reduce 
or  enlarge  the  number  of  clerks,  and  increase  and  de- 
crease the  compensation  when  they  had  been  estab- 
lished by  general  statutes.  The  former  involves  no 
repeal  of  legislative  enactments  while  the  latter  does. 
If  a  clerkship  created  by  general  law  may  be  abol- 
ished by  the  supervisors  why  cannot  one  be  created,, 
and  if  two  clerks  can  be  given  by  them  to  a  county 
officer,  when  only  one  was  before  authorized,  why  may 
they  not  give  one  to  any  official,  who  was  previously 
without  any  ?  The  power  exerted  in  either  case  is  pre- 
cisely of  the  same  character,  and  there  does  not  seem 
to  be  qny  sufficient  reason  so  to  construe  the  statute  as 
to  confer  the  right  of  legislation  in  the  one  case,  and 
yet  to  withhold  it  in  the  other.  The  fact  is,  that  a 
power  to  ''fix  the  number"  of  clerks,  which  a  county 
officer  may  have,  must  and  does  carry  with  it  the  au- 
thority of  giving  or  withholding  clerks,  according  to  the 
judgment  of  the  body  upon  whom  that  power  is  con- 
ferred. In  declaring  then,  that  the  coroners  of  Albany 
county  should  have  one  clerk,  the  supervisors  did  that 
which  the  statute  authorized  them  to  do,  to  wit :  "fix 
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the  number"  of  the  clerks  which  such  officials  should 
have. 

It  was  argued  that  such  a  construction  would  place 
it  in  the  power  of  boards  of  supervisors  to  increase  the 
number  of  employes.  That  is  true,  and  it  is  equally 
true  of  the  construction  maintained  in  behalf  of  the 
respondent ;  but  it  is  also  true,  that  all  power  may  be 
abused,  and,  therefore,  may  be  more  safely  confided  to 
a  body  of  men  directly  responsible  to  a  constituency, 
which  can  speedily  undo  bad  legislation,  than  to  a 
body — the  Legislature,  fcfr  instance— over  whom  the 
parties  affected  have  very  little  control.  It  was  pre- 
cisely this  argument  which  induced  the  adoption  of 
section  twenty-three  of  article  three  of  our  State  con- 
stitution, requiring  the  Legislature  to  confer  by  general 
laws  "upon  the  boards  of  supervisors  of  the  several 
counties  of  the  State  such  further  power  of  local  legis- 
lation and  administration  as  the  legislature  may  from 
time  to  time  deem  expedient;"  and  it  was  also  the 
same  reasoning,  as  well  as  the  constitutional  command, 
which  i)roduced  chapter  482  of  the  laws  of  1875,  the 
title  of  which  is,  "  An  act  to  confer  on  Boards  of  Super- 
visors further  power  of  local  legislation  and  adminis- 
tration, and  to  regulate  the  compensation  of  super- 
visors." As  a  fact,  it  is  well  known,  that  certain 
officers  of  counties  need  clerks,  and  no  sound  reason 
can  be  given,  why  the  power  of  creating  them  should 
exist  in  a  body,  over  a  large  majority  of  whose  mem- 
bers the  tax-payers  affected  have  no  control.  A  statute 
of  this  character  should  receive  a  construction  in  har- 
mony with  its  evident  intent.  In  constructing  the  law 
under  consideration,  we  are  to  bear  in  mind  that  the 
chief  executive  of  the  State  has  recently,  in  a  veto  mes- 
sage, well  said  in  regard  to  it:  "  The  act  referred  to 
was  passed,  as  its  title  declares,  '  to  confer  upon  boards 
of  supervisors  further  powers  of  local  legislation,'  and 
with  the  intent  that  the  matters  therein  specified,  being 
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of  local  interest  and  importance,  should  be  disposed  of 
by  an  authority  nearer  at  home  than  the  Legislature  of 
the  State.  In  holding  that  this  statute,  by  which 
boards  of  supervisors  are  authorized  to  "fix  the  num- 
ber" of  clerks  to  a  county  officer,  confers  upon  them 
the  power  to  give  or  withhold,  and  to  increase  or  di- 
minish the  number  of  county  officers,  we  construe  it  in 
hannony  with  the  constitutional  amendment,  the  ob- 
ject of  the  act  of  1875,  as  declared  in  its  title,  and  of 
that  sound  policy  which  requires  power  to  be  exercised 

•  by  those  over  whom  the  community  affected  has  direct 
control. 

Second.  It  is  claimed  that  the  resolution  is  illegal 
because  it  directs  the  clerk  to  see  that  the  inquisitions, 
&c.,  are  filed,  which  is  said  to  be  inconsistent  with  sec- 
tion 778  of  the  Code  of  Criminal  Procedure,  because  as 
has  been  argued,  the  coroners  are  required  personally 
to  file  them. 

This  objection,  though  specious,  is  unsound.  So  much 
of  official  duty  as  involves  the  judgment  and  discretion 
of  an  officer  he  must  personally  do,  but  he  is  not  bound 
to  perform  and  do  in  person  all  details  of  merely  cleri- 
cal  work.  A  statute  may  make  it  the  duty  of  a  judge 
to  file  certain  papers,  but  it  was  never  doubted  that  if 
he  sent  his  clerk  with  a  document  to  the  proper  office 
for  filing,  that  such  a  discharge  of  duty  was  illegal,  or 
the  filing  a  nullity.  A  clerk  acts  under  the  direction 
of  the  officer  he  is  employed  to  assist,  and  it  would  be 
a  most  strained  conclusion  that,  because  the  clerk  of 
the  coroners  was  directed  to  do  certain  clerical  work  in 
aid  of  th^ir  duties  by  the  resolution  creating  him, 
therefore,  the  act  of  creation  was  void,  although  what 
he  was  directed  to  do  could  properly  have  been  done 
by  him  if  a  coroner  had  personally  requested  it.    The 

,  resolution  does  not  require  the  clerk  of  the  coroners  to 
file  the  inquisitions  in  any  particular  place.  If  the 
general  law  of  the  State  makes  their  filing  in  the  clerk's 
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office  of  the  county  a  necessity,  the  resolution  of  the 
supervisors  should  receive  a  construction  making  the 
filing  there  the  duty  of  the  clerk.  Courts  are  not  to 
be  astute  in  construing  language  so  as  to  nullify  legis- 
lation, but  the  precise  contrary  is  their  duty,  when 
the  expression  used  is  of  doubtful  import. 

Third.  It  is  insisted  that  the  resolution  violates  sec- 
tion 24  of  article  3  of  the  Constitution,  which  forbids 
the  legislature,  the  common  council  of  a  city  or  the 
board  of  supervisors  "  to  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor." 

To  this  argument  it  may  be  summarily  said,  that  it 
is,  at  least,  somewhat  novel.  It  has  not  been  hitherto 
supposed  that  if  an  officer  was  given  a  clerk  that  the 
officer  himself  received ''extra  compensation  ;"  if  he 
does,  it  would  be  difficult  to  demonstrate  it.  The  prac- 
tical construction  of  the  constitution  for  many  years, 
as  well  as  reason,  forbids  the  acceptance  of  the  objec- 
tion as  sound. 

An  examination  of  the  various  objections  made  to 
the  power,  which  the  supervisors  of  Albany  county 
have  exercised  in  giving  to  the  coroners  of  such  county 
a  clerk,  leads  to  the  conclusion  that  neither  is  maintain- 
able. It  remains  to  be  shown  that  the  several  propo- 
sitions of  the  respondent,  under  the  second  general 
proposition — "  that  the  supervisors  did  not  follow  the 
requirements  of  the  statute  {L.  1875,  c.  482),  under 
which  they  profess  to  act  " — are  equally  untenable. 

First.  It  is  argued  that  the  resolution  was  never 
passed  because  in  form  it  was  not  written  on  a  distinct 
and  separate  piece  of  paper,  but  was  offered  as  con- 
tained in  the  report  of  the  committee,  and  that  this 
was  simply  the  adoption  of  a  report  of  a  committee. 

The  act  of  1875  does  not  require  or  prescribe  any 
form  of  enactment.  The  report  of  the  committee  recom- 
mended the  adoption  of  the  resolution,  which  was  writ- 
ten out.    After  accepting  the  report,  the  board  fixed 
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upon  a  time  to  consider  it.  When  it  reassembled,  it 
had  before  it  a  written  resolution  offered  by  a  commit- 
tee of  its  members.  The  resolution  was  read,  and  the 
chairman  put  the  question  :  ^'All  in  favor  of  adopting 
the  resolution  will  answer  in  the  affirmative  ;  those  op- 
posed J n  the  negative. "  The  proceeding  could  not  have 
been  misunderstood,  each  member,  as  his  name  was 
called,  responded  and  the  result  was  nineteen  votes  in 
the  affirmative  and  seven  in  the  negative.  The  resolu- 
tion precisely  as  read,  was  entered  upon  the  journal, 
and  the  vote  duly  recorded.  It  is  difficult  to  see  what 
more  was  needed  or  required  to  make  the  action  effec- 
tive. Certainly  nothing  in  the  statute  requires  more, 
and  for  a  court  to  insert  words  therein  would  be  judi- 
cial legislation. 

Second.  The  remaining  objections  relate  to  omis- 
sions subsequent  to  the  adoption,  and  cannot  affect  the 
enactment  itself,  which  became  valid  by  the  vote. 

This  is  apparent  by  the  second  section  of  the  act, 
which  prescribes  what  shall  further  be  done  with 
*'  every  resolution  adopted  in  pursuance  of  this  act." 
It  must  then,  that  is,  after  adoption,  ''be  prefixed  by  a 
proper  title  concisely  expressing  its  contents,"  etc., 
and  then  certified  and  filed  and  published.  All  this 
has  been  done  in  the  precise  form  required  by  the 
statute,  except  that  the  copy  filed  with  the  county 
clerk  was  not  under  the  seal  of  the  board  because  it 
had  none.  Very  plainly  all  these  provisions  are  direc- 
tory. The  validity  of  the  act  depends  upon  the  will  of 
the  supervisors,  duly  expressed  in  proper  form  and 
l)assed  by  a  legal  majority.  Whether  the  board  had, 
or  had  not,  a  seal,  and,  therefore,  could  or  could  ^not 
certify  to  their  action  under  seal,  was  of  no  conse- 
quence. That  was  directory  only,  and  as  the  statute 
does  not  declare  action  void  unless  all  subsequent  steps 
had  been  complied  with,  it  may  properly  be  said,  as 
was  said  by  the  court  of  appeals,  per  Willard,  J.,  in 
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People  ea?  reZ.  Scott  v.  Supervisors  of  Chenango  (8  N.  F. 
317-328),  when  it  was  urged  that  a  law  was  void  because 
a  certain  provision  of  the  Constitution  was  not  complied 
with  in  its  enactment.  ''There  is  no  clause  declaring 
the  act  to  be  void  if  this  direction  is  not  followed.  It 
does  not  stand  on  the  same  footing  with  the  require- 
ment of  a  certain  number  to  form  a  quorum  or  to  pass 
a  bill."  (See,  also.  People  e^:  rel.  Burrows  v.  Supervis- 
ors of  Orange,  27  Barb.  575,  684,  and  People  ex  rel. 
Lefever  v.  Supervisors  of  Ulster,  34  iV.  Y.  268,  272,  273, 
etc.)  The  supervisors  having  the  power  to  pass  the  reso- 
latioD,  the  want  of  a  seal  could  not  affect  their  action 
any  more  than  their  ability  and  wisdom  as  legislators 
could  possibly  depend  upon  the  possession  of  any  such 
instrument. 

In  overruling  the  second  general  proposition,  also, 
and  in  directing  the  issue  of  the  mandamus  as  asked, 
the  argument  urged  to  the  court,  that  Mr.  Masterson 
has  no  duties  to  discharge,  will  not  be  answered  by  the 
attempt  to  show  that  he  has.  The  question  was  for  the 
supervisors.  Courts  are  not  to  declare  void  legislative 
enactments  or  constitutional  requirements  according  to 
their  views  of  what  statute  or  constitutional  legislation 
should  be.  The  creature  is  not  above  the  creator,  and 
should  not  undertake  the  impossible  task  of  usurping 
his  functions.  Judicial  interpretation  shpuld  seek  for 
the  intent  of  the  body  or  the  individual  whose  language 
is  to  be  construed.  If  the  words  employed  are  not  of 
doubtful  imx)ort,  they  should  be  construed  as  they 
read ;  and  if  capable  of  more  than  one  construction,  he, 
whose  duty  it  is  to  interpret  their  meaning,  should  not 
seek  to  find  ingenious  arguments  to  sustain  an  inter- 
pretation harmonizing  with  his  own  views  of  what 
ought  to  have  been  said,  but  he  should  endeavor,  if 
possible,  to  ascertain  and  give  effect  to  the  intention  of 
those  whose  will  and  desire  should  control  the  decision 
of  the  question  submitted. 
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In  closing  this  opinion  it  is  proper  to  refer  to  another 
point  which  the  facts  of  this  case  present.  The  ques- 
tion which  this  proceeding  involves  is  not,  Shall  an  en- 
actment made  without  authority  be  enforced?  but  it  is 
this :  Shall  a  mere  custodian  of  moneys  collected  from- 
tax-payers  for  a  specific  purpose,  under  color  at  least, 
of  law,  be  allowed  to  withhold  them  from  the  very  ob- 
ject for  which  they  were  collected,  and  for  which  they 
were  received  by  him  ?  Mr.  Masterson  asks  that  the 
respondent  shall  pay  moneys  which  the  tax-payers  of 
Albany  county  have  placed  in  the  hands  of  the  latter 
for  that  very  purpose.  The  county  treasurer  of  Albany 
county  is  the  officer  or  agent  of  its  people.  The  money 
which  the  relator  seeks,  the  respondent  holds  for  the 
purpose  of  making  such  payment,  and  for  no  other. 
An  order  requiring  such  a  payment  to  be  made  will 
devote  it  to  the  very  purpose  for  which  it  was  col- 
lected, and  the  officer  who  is  directed  to  pay  can  have 
no  cause  of  complaint,  that  the  judgment  of  this  court 
compels  the  performance  of  a  trust  and  a  duty,  which, 
by  the  act  of  receiving  the  money  now  sought,  he  vol- 
untarily accepted.  In  the  First  Nat.  Bank  of  Oxford  v. 
Wheeler  (72  iV".  Y.  201),  it  was  held  that  the  "  raih'oad 
commissioners  of  a  town,  who  have  received  from  the 
collector  of  the  town,  moneys  payed  by  tax  to  pay  inter- 
est coupons  on  bonds  of  the  town,  issued  in  payment 
of  a  subscription  to  the  capital  stock  of  a  railroad,  can- 
not draw  in  question  the  validity  of  the  bonds,  to  jus- 
tify them  in  refusing  to  pay  over  the  moneys  to  the 
owners  of  the  coupons ;"  and  **  the  fact  that  the  com- 
missioners resist  payment  and  defend  an  action  against 
them  by  the  holder  of  such  coupons,  pursuant  to  a 
resolution  of  a  town  meeting,  and  under  a  promise  of 
indemnity  from  the  town,  does  not  make  the  invalidity 
of  the  bonds  a  defense  to  the  action."  The  same  prin- 
ciple was  also  held,  at  a  date  earlier  than  that  of  the 
d^^cision  just  referred  to,  by  the  judge  writing  this 
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opinion,  in  People  ex  reL  N.  Y.  &  Harlem  R.  R.  Co.  v. 
Havemeyer,  47  How  Pr.  494  (see  pages  616,  617),  and 
it  is  exactly  applicable  to  the  present  i)roceeding.  The 
respondent  has  no  defense  to  the  present  motion,  even 
tliongh  the  resolution  of  the  supervisors  was  invalid. 
He  has  -received  the  money  to  pay  Mr.  Masterson,  and 
he  must  do  that,  which  by  implication  at  least,  he  has 
promised  to  do. 

The  order  for  a  peremptory  mandamus  must  be 
granted. 


PEOPLE  ex  rel,  DEUCHLER  v.  BOARD  OF  CAN- 
VASSERS OF  WAYNE  COUNTY. 

iV.    Y.  Supreme    Courts  Seventh    District;    Special 

Term^  December ^  1882. 

Mandahus  to  County  Canvassers. — Elections  ;  Duties  of  Can- 
vassers.— L.  1880,  c.  460. 

Under  L,  1880,  c.  460,  whenever  it  appears  by  affidavit  that  errors 
have  occurred  in  the  proceeding-  nf  the  board  of  county  canvassers, 
the  court  can  reconvene  them,  and  compel  tliem,  by  mandamus,  to 
correct  the  error. 

The  powers  of  a  board  of  county  canvassers,  being  derived  solely 
from  the  statute,  which  imposes  purely  ministerial  duties,  cannot 
be  extended  beyond  a  mere  count  of  what  appear  on  their  face  to 
be  the  original  returns,  and  which  are  apparently  regular. 

The  only  question  for  consideration  upon  an  application  for  a  manda- 
mus to  compel  the  canvass  and  certification  uf  a  vote,  is  whether 
the  returns  before  the  board  are  the  original  returns  of  the  in- 
8|>cctor8. 

The  rejection,  by  a  board  of  county  canvassers,  of  an  original  return 
of  an  election  district,  upon  affidavits  that  the  duplicate  or  copy, 
which  had  been  filed  with  the  clerk,  had  been  changed  by  the  in- 
spectors after  filing,  and  up<m  observing  that  the  original,  as  pre- 
)9eDted  by  the  supervisor,  contains  a  like  change,  is  in  excess  of 
their  powers,  and  will  be  corrected  by  mandamus,  although  the 
majority  of  the  board  did  not  consider  it  to  be  the  original. 

The  Teaalt  of  such  rejectioQ,  is  to  disfranchise  a  portion  of  the  elect- 
ors within  the  prohibition  of  the  constitution  (A^rt.  11,  §  1). 
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It  is  DO  objection  to  an  application  for  a  mandamus  to  compel  the 
canvassing  of  the  vote  for  member  of  assembly,  that  the  deter- 
mination of  the  matter  ought  to  be  left  to  that  body,  the  determi- 
nation of  the  right  to  the  seat  being  merely  incidental. 

Hearing  upon  the  return  of  an  order  to  show  cause 
why  a  peremptory  writ  of  mandamus  should  not  be 
granted.  The  proceedings  were  instituted  under  chap- 
ter 460  of  Laws  of  1880,  which  provides  as  follows : 

"  Section  1.  Whenever  it  shall  appear  by  affidavit, 
that  errors  have  occurred  in  the  determination  of  the 
board  of  county  canvassers  in  any  county  of  this  State, 
the  supreme  court  may,  by  order,  require  said  board  to 
correct  such  errors,  show  cause  why  such  correction 
should  not  be  made,  and  in  the  event  of  the  failure  of 
said  board  to  make  such  correction,  or  show  cause  as 
aforesaid,  the  said  court  may  compel  said  board  by 
writ  of  mandamus  to  correct  such  error  ;  and  if  such 
board  of  county  canvassers  shall  have  ipade  its  deter- 
mination and  dissolved,  such  court  may  compel  it  to 
reconvene,  for  the  purpose  of  making  such  corrections. 
For  the  purpose  of  making  such  corrections  as  the  court 
shall  order,  the  meeting  of  the  board  of  county  canvas- 
sers shall  be  deemed  a  continuation  of  its  regular  ses- 
sion, and  the  statement  and  certificates  shall  be  made, 
and  filed  as  the  court  shall  direct ;  and  so  far  as  the 
same  shall  vary  from  the  original  certificiites  and  state- 
ment, the  statement  and  certificates  made  under  the 
order  of  the  court  shall  stand  in  lieu  thereof,  and  shall 
in  all  places  be  treated  with  the  same  effect  as  if  snch 
corrected  statement  had  been  a  part  of  the  original  re- 
quired by  law." 

*^§2.  The  practice  in  such  ' proceedings  in  manda- 
mus against  a  board  of  supervisors  and  for  the  purpose 
of  service  of  papers  and  other  proceedings,  the  board 
of  county  canvassers,  as  organized  and  existing  at  the 
time  of  making  the  original  canvass,  shall  be  deemed  a 
continuing  board.'* 


.^J 
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Charles  R.  Roys  c6  Charles  McLouih^  for  relators. 

John  11,  Camp  &  Joseph  Welling^  for  defendants. 

Macomber,  J. — This  is  a  hearing  upon  the  return  of 
an  order  to  show  cause  granted  on  the  4th  inst.,  why  a 
peremptory  writ  of  mandamus  should  not  be  issued 
requiring  the  board  of  county  canvassers  of  Wayne 
county  to  reconvene  and  to  receive  the  original  state- 
ment or  returns  of  the  third  election  district  of  the 
town  of  Lyons,  and  to  estimate  and  determine,  certify 
and  publish  the  votes  therein  contained  and  to  correct 
their  former  determination  thereon. 

It  appears  that  at  the  last  general  election  in  this 
state,  629  electors,  resident  in  that  district,  voted  for 
the  various  candidates  and  measures  then  offered  to 
the  people  for  their  suffrages.  The  respondents,  the 
ooard  of  county  canvassers,  when  in  session  for  the^ 
rpurpose  of  estimating  and  determining  the  number  of 
votes  which  had  been  cast  in  the  county,  by  bare  major- 
ity vote,  wholly  rejected  the  returns  made  by  the  in- 
spectors of  election  of  this  election  district,  and  con- 
sequently, these  629  votes  are  not  recorded  for  or 
against  any  measure  or  candidates. 

The  inspectors  of  the  election  district  were  required 
by  law  to  prepare  an  original  certificate  of  the  votes 
cast,  and  to  deliver  it  to  the  supervisors  of  the  town 
and  to  file  a  duplicate  with  the  county  clerk  and  a  copy 
with  the  town  clerk  within  twenty-four  hours  of  the 
clos?e  of  the  polls.  It  is  established  that  they  left  with 
the  county  clerk  what  purported  to  be  a  duplicate  or 
copy  of  the  original  at  noon  of  the  day  following  the 
election,  but  shortly  afterwards  borrowed  it  of  the 
clerk,  ostensibly  to  affix  the  ballots  thereon  in  their 
proper  places ;  but  it  was  returned  at  five  o'clock  in  the 
afternoon  of  that  day,  with  the  ballots  properly  at- 
tached. It  was  then  found  that  the  certificate  had 
been  changed  in  respect  to  the  number  of  votes  cast  for 
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member  of  assembly,. by  which  the  whole  number  was 
raised  from  615  to  623. 

At  the  meeting  of  the  county  canvassers  a  week 
later,  the  supervisor  presented  the  original  returns  as 
they  had  been  delivered  to  him  by  the  inspectors;  but 
such  original  when  opened  also  contained  a  like  change 
in  the  vote  for  Member  of  Assembly.  There  is  no 
evidence,  however,  that  the  change  had  been  made 
by  the  inspectors,  or  tampered  with  by  anybody  after 
its  delivery  to  the  supervisor,  who  was  the  proper  cus- 
todian thereof.  The  board  of  county  canvassers,  act- 
ing mainly  on  affidavits  that  the  duplicate  or  copy 
which  had  been  filed  with  the  clerk  had  been  changed 
by  the  inspectors  after  filing,  and  observing  that  the 
original  as  presented  by  the  supervisor  contained  a 
like  change,  threw  out  and  rejected  from  the  canvass 
the  entire  document.  The  court  is  now  asked  to  inter- 
pose the  greatest  power  which  it  possesses,  and  by  its 
high  prerogative  writ  of  mandamus,  compel  the  county 
canvassers  to  include  these  returns  in  the  canvass  and 
estimate  of  the  votes  of  the  county. 

Prior  to  the  passage  of  the  act  of  the  legislature  of 
1880  [chap.  460],  the  court  had  not  the  power  to  com- 
pel a  board  of  county  canvassers  to  convene  and  re- 
consider this  work.  By  that  act,  however,  whenever 
it  appears  by  affidavit  that  errors  have  occurred,  the 
court  can  reconvene  them,  and  by  writ  of  mandamus, 
compel  them  to  correct  the  error.  It  is  a  power,  how- 
ever, which  ought  to  be  exercised  with  the  greatest 
caution,  and  exercised  only  in  cases  of  palpable  clerical 
error,  or  of  flagrant  abuse  of  the  trust  reposed  in  the 
canvassers. 

The  duties  of  the  board  of  canvassers  are  clearly 
defined  by  statute,  which  says :  "  The  original  state- 
ment of  the  canvass  in  each  district  shall  then  be  pro- 
duced, and  from  them  the  board  shall  proceed  to  esti> 
mate  the  votes  of  the  countv,  and  shall  make  such 
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statements  thereof  as  the  nature  of  the  election  shall 
require ;  such  statements  shall  then  be  delivered  to,  and 
deposited  with,  the  county  clerk"  {L.  1842,  c.  130,  tit. 
v.,  §  6  ;   I  Ji.  S.  [7th  ed.]  390).  j 

The  power  of  the  canvassers,  being  thus  derived  only 
from  the  statute,  which  imposes  purely  ministerial 
duties,  cannot  be  extended  by  them  beyond  a  mere 
count  of  what  appears  on  their  face  to  be  the  original 
returns,  and  which  are  apparently  regular.  Says  the 
court  in  Felt's  case  (11  Abb,  Pr.  JN^.  S.  203,  206) : 
''Nothing  is  committed  to  the  judgment  or  discretion 
of  the  board.  Their  duty  is  arithmetical  merely.  They 
are  to  cast  up  the  votes  appearing  upon  the  returns  of 
the  district  inspectors  which  are  produced  before/' 
They  "are  not  authorized  to  institute  any  inqui- 
ries as  to  the  authenticity  of  the  returns,  but  are  to 
take  those  produced  before  them,  if  they  are  regular 
on  their  face,  and  if  they  are  not  regular  on  their 
face,  they  must  return  them  to  the  inspectors  for 
correction."  See  also  People  v.  Cook  (8  N.  Y.  67)  and 
BrigM.  Lead.  Cases  on  Elections^  305. 

But  the  learned  counsel  for  the  respondents  urge 
that  the  board  of  canvassers,  though  bound  by  the 
original  return,  have  the  right  to  determine  whether  it 
is  the  original  or  a  spurious  return  ;  for  otherwise,  as 
they  argue,  great  inconvenience  and  hardship  might  be 
wrought.  It  is  not  necessary  to  inquire  what  might  be 
done  by  the  board  to  prevent  spurious  or  forged  re- 
turns being  thrust  upon  them,  for  it  is  an  event  so  re- 
mote in  the  multifarious  appliances  to  secure  honest 
returns,  as  not  to  present  a  subject  for  judicial  specula- 
tion. The  primary  object  is  to  obtain  the  true  returns 
made  by  the  district  inspectors.  If  they  falsify  the 
f  vote,  there  is  the  remedy  of  the  public  by  indictment 

and  punishment.  There  also  is  the  remedy  of  the  de- 
frauded candidate  by  an  action  at  law  in  the  nature  of 
y?/o  warrardOy  by  which  a  false  title  to  the  office  may 
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be  challenged  and  restored  to  the  rightful  claimaat. 
If  it  be  a  legislative  office,  there  also  is  the  remedy  on 
the  floor  of  the  house,  which  is  declared  by  the  Con- 
stitntion  to  be  the  judge  of  the  election  returns  and 
qualifications  of  its  own  members  {Const  art.  8,  §  10).- 
In  the  distribution  of  responsibility  for  a  fair  vote,  a 
correct  count  and  honest  returns,  in  popular  elections, 
a  wise  economy,  alike  by  statute  and  judicial  decision, 
has  placed  the  the  initial  obligation  on  the  district  in- 
spectors who  canvass  and  return  the  votes  of  the  small- 
est political  division  of  the  voters,  and  where  mistakes 
or  frauds  can  aifect  the  least  number  of  citizens.  If 
their  returns  can  be  overhauled  by  the  county  canvass- 
ers, or  altogether  rejected,  as  in  this  case,  the  minimum 
of  evil,  as  is  now  secured,  might,  through  partisanship, 
be  greatly  augmented.  It  seems  to  me,  therefore,  that 
to  permit  the  action  of  this  board  of  county  canvassers 
to  stand,  would  be  an  invitation  to  party  zeal,  through 
one  pretext  and  another,  to  make  returns  and  not  to 
count  them.  For,  in  this  case,  there  is  no  forgery  or 
tampering  of  the  returns.  Whatever  the  returns  are, 
they  were  made  by  the  inspectors  themselves.  They 
are  responsible  for  them.  There  was  nothing  in  the 
original  papers  presented  by  the  supervisor  which  the 
board  had  any  power  to  object  to!  The  erasure  and 
amendment  were  no  more  serious  than  the  common  ex- 
perience and  observation  of  men  nre  wont  to  find  in  the 
returns' of  inspectors.  The  inspectors  all  testify  that 
the  papers  handed  in  by  the  supervisor  were  the  origi- 
nal returns.  The  affidavit  in  opposition,  to  the  effect 
that  a  majority  of  the  board  of  county  canvassers  did 
not  consider  them  to  be  the  original,  is  frivolous.  This 
leads  me  to  say,  that  I  reject  from  consideration  all 
testimony  except  that  which  tends  to  establish  or 
refute  the  allegation  that  there  was  actually,  before 
the  board  of  canvassers,  the  original  return  of  the  in- 
spectors. 
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The  result  of  the  action  of  the  board  of  county  can- 
vassers, is  the  disfranchisement  of  a  considerable  por- 
tion of  the  electors  of  the  town  of  Lyons,  without  fault 
on  their  part,  and  without  fault  on  the  part  of  the  in- 
spectors of  election  in  respect  to  a  true  taUy  of  the 
votes  actually  cast.  The  constitution  declares  that 
no  member  of  this  Slate  shall  be  disfranchised  un- 
less by  the  law  of  the  land  or  the  judgment  of  his 
peers    (Art.  11,  §  1). 

Doubtless,  in  the  operation  of  the  election  laws  there 
may  be  some  essentials  entering  into  the  methods  of 
taking  and  returning  the  votes  by  which  the  inspectors 
of  election,  who  are  in  some  sort  the  agents  of  the  elec- 
tors at  large,  may  violate  the  statutes  to  the  extent  of 
working  in  a  given  case  a  practical  rejection  of  honest 
votes,  but  it  is  not  the  province  of  the  board  of  county 
canvassers  to  adjudge  it.  They  discharge  their  whole 
power  and  duty  when,  as  accurate  accountants,  they 
return  to  the  State  canvassers  the  results  of  the  appa- 
rently and  ostensibly  fair  figures  which  may  be  pre- 
sented to  them. 

The  counsel  for  the  respondents,  urge  as  a  reason  for 
the  non-interposition  of  the  court,  that  the  result  would 
be  to  give  the  certificate  of  election  to  the  assembly 
to  another  than  the  one  whonowappears  to  be  entitled 
to  it,  and  that  the  determination  of  that  matter  ought 
to  be  left  to  the  legislature.  It  is  hardly  necessary  to 
say  that  such  a  consideration  cannot  affeqt  the  result 
of  the  case.  It  is  a  mere  incident  to  the  more  import- 
ant question,  namely,  that  persons  whose  votes  ought 
of  right  to  be  counted  in  the  canvass  of  the  State,  will 
be  disfranchised  unless  the  court  interposes. 

Let  the  order  to  show  cause  be  made  absolute,  and 
let  the  peremptory  writ  of  mandamus  be  issued  requir- 
ing the  board  of  county  canvassera,  forthwith,  to  recon- 
vene and  to  estimate  the  votes  of  the  third  district  of 
the  town  of  Lyons,  in  the  words  and  figures  contained 
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in  the  schedule  annexed  to  the  moving  papers,  and  as 
exhibited  by  the  original  return  produced  in  court. 
Let  the  order  further  provide  that  tlie  relators  recover 
$50  costs  of  their  proceedings,  besides  disbursements, 


KORTZ  V,   BOARD  OF   CANVASSERS  OF 

GREENE  COUNTY. 

iT.  F.  Supreme  Courts  Third  District;  Special  Term^ 

November.  1882 

Mandamus  to  CouirrY  Canvassers. — Elections,  Power  of  Can- 
VAL-jERS. — Names,  Middle  Initial. — L.  1880,  c.  460. 

A  board  of  couoty  canvassers  has  do  power  to  determine  that  votes 
cast  for  and  returned  to  one  name — e.  g,,  Andrew  C.  Getty — were 
intended  for  and  should  be  counted  and  aVowed  to  a  person  bear- 
ing another  name — Andrew  H.  Getty.  It  has  no  power  to  take 
proof  as  to  such  facts,  nor  to  make  such  determination  in  its 
absence. 

Upon  an  application  for  a  mandamus  under  L.  1880  c.  460,* — author- 
izing the  writ  to  correct  errors  in  the  determination  of  boards 
of  county  canvassers, — the  court  has  no  greater  power  than  the 
board  itself,  and  must  direct  a  canvass  of  the  vote  as  cast,  even 
though  it  appear  by  affidavits  that  the  votes  were  all  intended  for 
the  one  person. 

The  rule  that  a  middle  letter  is  no  part  of  a  man's  name  and  may  be 
regarded  as  surplusage,  the  law  recognizing  but  one  Christian 
name — has  no  application  in  such  case. 

Application  by  William  Korfz,  under  chapter  460 

of  the  Laws  of  1880,  for  a  writ  of  mandamus,  requiring 

the  board  of  canvassers  of  Greene  county  to  count  and 

return  certain  votes  as  cast,  and  to  award  a  certificate 

of  election  to  the  relator. 

ft 

Jacob  I.  Werner^  for  relator. 

*  Sec  the  preceding  case. 
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John  A.  Oriswolciy  for  defendants. 

OsBORN,  J. — For  greater  convenience,  I  shall  in  this 
opinion  style  the  party  making  the  motion,  William 
Kortz,  as  the  relator,  and  the  board  of  canvassers  as 
respondents.  So  that  when  the  word  "  relator  "  or  the 
word  *' respondent"  is  used,  there  will  be  no  difficulty 
in  understanding  to  whom  allusion  is  made.  The  facts 
sufficiently  appear  in  the  opinion  and  a  separate  state- 
ment thereof  is  unnecessary.  They  may  be  briefly 
stated  as  follows : 

At  the  last  general  election,  held  November  7,  1882, 
four  coroners  were  by  law  to  be  elected  for  the  county 
of  Greene,  to  hold  such  office  respectively  for  the  three 
ensuing  years.  That  as  appears  by  the  returns  on 
file  in  the  Greene  county  clerk's  office,  as  properly 
returned  by  the  inspectors  of  election  in  the  several 
election  districts  of  said  county,  the  relator  received 
3672  votes,  Andrew  H.  Getty  received  3292  votes,  and 
one  Andrew  C.  G^tty,  603  votes.  That  on  November 
17,  1882,  the  respondent,  while  properly  in  session  and 
while  engaged  in  the  performance  of  its  duty,  resolved 
that  the  vote  of  Andrew  C.  Getty  be  counted  for  An- 
drew C.  Getty.  This  was  precisely  in  accordance  with 
the  returns.  On  the  next  day,  this  vote  was  recon- 
sidered and  no  further  action  was  taken  until  the  21st 
of  November,  when  the  respondent  passed  the  follow- 
ing resolution :  "  Resolved,  that  the  several  votes  and 
ballots  cast  at  the  last  general  election  in  Greene  coun- 
ty, returned  to  this  board  for  coroner  for  Andrew  H. 
Getty,  Andrew  Getty  and  Andrew  0.  Getty,  were 
intended  for  and  that  the  same  be  counted  and  estima- 
ted for  the  said  Andrew  H.  Getty."  This  was  carried 
by  a  vote  of  nine  to  five,  and  the  same  were  thereupon 
so  counted  and  estimated.  It  appears  from  the  returns 
and  from  the  affidavit  of  the  relator,  and  was  conceded 
upon  the  argument,  that  no  votes  appear  as  having 
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been  cast  for  Andrew  Getty.  The  facts  stated  thus  far 
appear  upon  the  face  of  the  returns  and  the  affidavit, 
and  are  not  disputed,  and  so  may  be  assumed  in  the 
disposition  of  this  case.  A  further  reference  to  this 
affidavit  will  be  made  hereafter. 

No  question  arises  in  reference  to  the  election  of 
three  of  the  coroners,  so  that  it  will  be  seen  that  the 
present  controversy  is  narrowed  down  to  a  single 
issue,  viz.,  were  these  votes  cast  for  Andrew  C.  Gettj^ 
properly  counted,  estimated  and  allowed  by  the  re- 
spondent as  for  Andrew  H.  Getty  ?  If  so  then  Andrew 
H.  Getty  is  entitled  to  the  usual  certificate.  If  not, 
then  it  appearing  that  the  relator  received  mor j  votes 
than  either  Andrew  C.  Getty  or  Andrew  H.  Getty  sep- 
arately, he,  therelator,  is  entitled  to  the  certificate,  and 
the  party  feeling  himself  agrieved  must  resort  to  an 
action  in  the  nature  of  aquo  warranto  to  show  if  possi- 
ble his  right  to  such  office. 

The  motion  comes  before  me  on  an  order  issued  by 
Mr.  Justice  Westbrook  upon  the  affidavit  of  the  relator 
under  and  in  pursuance  of  chapter  460  of  the  Laws  of 
1880,  requiring  the  respondent  to  show  cause  why  the 
votes  cast  for  Andrew  C.  Getty  should  not  be  counted 
for  Andrew  C.  Getty  in  accordance  with  the  returns 
as  made  to  and  appearing  before  the  board  of  canvas- 
sers, and  not  for  Andrew  H.  Getty,  and  why  the  cer- 
tificate of  election  should  not  be  awarded  to  the  rela- 
tor. 

In  this  discussion,  two  legal  propositions  are  in- 
volved, and  will  be  considered  separately.  1st.  As  to 
the  duty  of  the  respondent  upon  the  face  of  the  returns 
as  appearing  in  the  clerk's  office,  and  presented  to  it  for 
appropriate  action  to  be  taken  thereon. 

2d.  Has  the  court,  on  this  motion,  any  power  to  go 
behind  the  returns,  or  to  compel  the  board  by  man- 
damus, to  do  any  act,  which  it  ought  not  to  have  done 
nor  could  legally  do  without  such  order  or  direction  ? 
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I  shall  consider  these  propositions  in  the  order 
stated. 

The  general  duties  of  the  respondent  are  clearly- 
defined  by  statute  and  may  be  found  .collated  in  the 
Election  Code,  certain  sections  of  which  I  refer  to  as  more 
convenient  for  reference  than  the  statute  itself.  The 
manner  of  organization,  &c.  (as  to  which  no  question 
is  here  raised),  may  be  found  in  the  Election  Code, 
sections  299-306,  inclusive.  After  being  organized, 
section  307  provides  as  follows: 

*'  The  original  statements  of  the  canvass  in  each  dis- 
trict shall  then  be  produced,  and  from  them  the  Board 
shall  proceed  to  estimate  the  votes  of  the  county,  and 
shall  make  such  statement  thereof,  as  the  nature  of  the 
election  shall  require;  such  statements  shall  then  be 
delivered  to  and  deposited  with  the  county  clerk.'- 

Section  311.  "Upon  the  statement  of  votes  given 
for  members  of  assembly,  and  county  officers,  the 
Board  shall  proceed  to  determine  what  person  or 
persons  have,  by  the  greatest  number  of  votes,  been 
duly  elected  to  each  of  the  offices  mentioned  in  such 
statement."  The  same  statutory  provision  substan- 
tially as  to  the  duty  of  a  board  of  county  canvassers 
applies  to  the  board  of  state  canvassers.  Section  336  of 
the  Election  Code  gives  the  language  of  such  statute, 
and  is  as  follows  :  *'Upon  such  statements  they  shall 
then  proceed  to  determine  ,and  declare  what  persons 
have  been,  by  the  greatest  number  of  votes,  duly 
elected  to  such  offices,  or  either  of  them."  It  will, 
therefore,  be  seen,  aS  was  well  and  properly  stated  by 
the  learned  counsel  for  the  relator  on  the  argument 
before  me,  and  in  his  brief,  that  the  language  declaring 
the  duties  of  a  board  of  county  canvassers  and  those  of 
a  board  of  State  canvassers  are  substantially  identical. 
It  follows,  therefore,  that  any  authority  giving  con- 
struction to  one,  is  equally  applicable  to  the  other. 

It  is  clear,  upon  authority,  that  the  duty  of  a  board 
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of  canvassers  is  priiicipally  ministerial ;  but  I  am  not 
prepared  to  give  my  assent  to  the  great  length  to  which 
some  of  oar  ablest  jurists  have  gone  in  opinions  written, 
some  of  which  will  be  referred  to  hereafter.  These  re- 
marks were  not  necessary  to  the  proper  determination 
of  the  quesrion  or  questions  presented  for  adjudication, 
and  may  be  regarded  as  ohilet  simply.  Many  cases 
could  be  cited  where  the  courts  have  authorized  and 
upheld  the  action  of  a  board  of  canvassers,  in  ^ving 
effect  to  well-known  abbreviations  of  names,  as  that 
"\Vm."  stands  for  "William,"  "Geo."  for  "George," 
"Abm."  for  "Abrara,"  or  "Abraham,"  In  doing  this 
and  so  declaring,  the  act  is  in  its  nature  judicial,  as 
no  statute  anthorlty  gives  in  terms  any  such  direction 
or  power  {Election  Code,  §  698;  People  d.  Cook,  8 
N.  Y.  61 ;  Morgan  v.  Qiiackenbush,  22  Barb,  72  ;  Ex- 
parte  Heath,  3  Hill,  247) 

No  pretense  is  made,  nor  can  one  be  sacci^ssfuUy 
made  on  authority,  that  a  board  of  canvassers  can  a^s- 
sume  judicial  powers  to  the  extent  of  trying  the  title  of 
different  claimants  to  an  office.  It  has  no  power  to  sum- 
mon witnesses  or  compel  their  attendance  ;  nor  would 
it  have  the  power  to  hear  the  evidence  of  witnesses  who 
Tolnnteered  their  attendance  ;  nor  has  it  power  to  hear 
affidavits  or  any  proof  of  any  character  upon  which 
any  action  or  decision  could  be  based.     As  we  have 
seen,  the  duties  of  a  board  of  canvassers  are  fixed  by 
},  and  proof  aliunde  the  returns,  or  to  contra- 
hem,   is  not  permissible.     The  question  tlien, 
y  put,  comes  to  this ;     Had  the  respondent  the 
to  assume  the  power  in  the  absence  of  proof 
I  it  could  not  legally  hear,  either  by  affidavits  or 
stimony),  that  the  votes  cast  for  and  returned 
w  C.  Getty  should  be  counted  and  allowed  to 
w  H.  Getty,  and  that  such  votes  were  intended 
I  voters  so  casting  the  same  for  Andrew  H.  Getty  t 
nay  seem  strange  that  no  case  to  which  I  have 
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been  referred,  or  that  I  have  been  able  to  find  in  my 
researches,  seems  to  me  entirely  authoritative  and  con- 
clusive on  this  question.  The  case  of  People  ex  ret 
Welch  V.  Cooke,  which  is  relied  upon  by  the  counsel 
for  relator  and  also  by  counsel  for  respondent,  and  to 
which  frequent  reference  was  made  on  the  argument, 
and  which  has  long  been  regarded  as  a  leading  case, 
as  an  adjudication  of  very  many  imimrtarit  ques- 
tions, is  one  more  nearly  in  point  than  any  other 
which  can  be  found.  A  brief  reference  to  the  facts 
in  that  case,  as  well  as  what  was  there  held,  may 
be  important.  The  case  is  first  reported  in  14  Barb. 
259.  Benjamin  Welch,  Jr.,  and  James  M.  Conke 
were  respectively  pominated  for  the  office  of  State 
treasurer.  In  some  localities,  through  a  mistake  in  the 
printing  of  the  tickets,  as  appeared  in  the  action,  many 
votes  were  cast  for  Benjamin  C.  Welch,  Jr. ;  and  others 
for  Benjamin  Welch.  In  Naples  and  Gorham,  in  the 
county  of  Ontario,  the  votes  that  were  cast  for  Ben- 
jamin C.  Welch,  Jr.,  were  awarded  by  the  board  of 
county  canvassers  to  Benjamin  Welch,  Jr.,  the  actual 
candidate.  In  other  localities  the  board  of  county  can- 
vassers certified  and  counted  the  votes  precisely  as  they 
appeared  upon  the  face  of  the  returns.  The  State  can- 
vassers awarded  the  certificate  of  election  to  Cooke,  re- 
fusing to  go  behind  the  returns  as  certified  by  the  dif- 
ferent boards  of  county  canvassers.  An  action  was 
brought  by  Welch,  in  the  nature  of  a  quo  warranto  to 
oust  Cooke,  and  to  declare  him  (Welch)  elected  to  such 
office.  It  appeared  on  the  trial  that  it  required  all  the 
votes  that  were  cast  for  Benjamin  C.  Welch,  Jr.,  and 
Benjamin  Welch  to  be  allowed  for  him  in  order  to 
show  that  he  had  more  votes  than  had  been  cast  for 
Cooke,  to  whom  the  certificate  had  been  warded  ;  and 
then  only  by  a  small  majority.  On  the  trial  at  the  cir- 
cuit, it  appeared  that  the  votes  cast  for  Benjamin  C. 
Welch,  Jr.,  and  for  Benjamin  Welch  were  intended  by 


90  ABBOTTS    NEW    CASES. 

Kortz  V,  Board  of  Canvassers  of  Qreeae  CouDty. 

the  voters  to  be  cast  for  Benjamin  Welch,  Jr.,  and  that 
the  mistake  occarred  in  the  printing  of  the  tickets. 
The  judge  at  the  circuit  held  that  upon  the  proof  as  it 
appeared  upon  the  trial,  all  these  votes  should  be  al- 
lowed to  Benjamin  Welch,  Jr.,  and  that  the  inspectors 
of  election  in  the  towns  of  Naples  and  Gorham,  in  the 
county  of  Ontario,  acted  properly  in  awarding  the  votes 
appearing  for  Benjamin  C.  Welch,  Jr.,  to  Benjamin 
Welch,  Jr.,  but  stated  in  substance  that  as  the  ques- 
tion was  now  up  before  the  court  it  could  take  proof, 
as  it  did,  aliunde  the  returns  as  to  the  intention  of  the 
voters  and  as  to  how  the  mistake  occurred,  viz.,  in  the 
printing  of  the  tickets. 

Cooke  appealed  to  the  general  term,  and  the  court, 
at  page  308  of  opinion  (14  Barb.)  made  use  of  the  fol- 
lowing language:  "The  judge  at  the  circuit  decided 
that  the  votes  in  the  towns  of  Naples  and  Gorham, 
Ontario  county,  were  intended  for  Benjamin  Welch  Jr., 
and  were  properly  canvassed  as  such."  To  this  ruling  the 
defendant  Cooke  excepted.  The  court  then  goes  on  to 
say,  *'  I  am  inclined  to  think  that  the  judge  at  the  cir- 
cuit decided  correctly  in  allowing  this  canvass  to  stand 
in  these  towns,  upon  the  evidence  given  in  the  case. 
The  duty  of  the  inspectors,  as  well  as  the  county  and 
state  canvassers,  partakes  of  a  two-fold  character,  as 
some  of  their  duties  are  judicial  and  others  ministerial." 

It  also  appeared  on  the  trial  that  in  the  town  of 
Richmond,  Ontario  county  (page  306),  the  whole  num- 
ber of  votes  cast  for  state  treasurer  was  276  of  wliich 
109  were  cast  for  Benjamin  Welch,  Jr.,  and  32 /or  Ben- 
jamin C.  WelcTi^  Jr.^  and  that  these  32  votes  were  not 
allowed  either  by  the  county  or  state  canvassers. 
Various  other  questions  arose  on  the  trial,  and  were 
discussed  and  decided  at  general  term,  which  have  no 
application  to  the  case  at  bar.  It  will  thus  be  seen 
that  at  the  circuit  and  general  term,  language  was 
used  from  which  it  might  be  inferred  that  a  board  of 


ABBOTT'S    NEW    CASES.  91 

Eortz  V.  Board  of  Ciinvussers  of  Greene  County. 

county  canvassers  had  the  power  to  award  the  votes 
given  to  Benjamin  C.  Welch,  Jr.,  and  for  Benjamin 
Welch,  to  the  actual  candidate,  Benjamin  Welch,  Jr.; 
but  in  each  instance  such  language  was  qualified  sub- 
stantially by  the  statement,  that  whether  so  or  not 
(which  was  not  necessary  to  decide),  the  court  clearly, 
in  the  action  and  on  proper  proof,  could  decide  and 
determine  that  all  such  imperfect  and  defective  ballots 
could  and  should  be  awarded  to  the  person  for  whom 
they  were  evidently  intended.  From  this  decision  and 
judgment,  which  gave  Welch  the  office  and  ousted 
Cooke,  the  latter  appealed  to  the  court  of  appeals. 
The  case  is.  there  reported  in  8  iV.  Y.  671,  where  an 
exhaustive  opinion  was  written  by  Willard,  J.,  and 
adopted  as  the  opinion  of  the  court.  A  few  quota- 
tions will  suffice.  On  pages  80  and  81  the  court  says, 
in  reference  to  the  opinion  in  the  court  below  "  It  was 
unnecessary  to  decide  that  these  defective  ballots 
should  have  been  allowed  and  canvassed  by  the  State 
canvassers.  The.  court  did  not  say,  as  matter  of  law, 
irrespective  of  the  extrinsic  facts  proved,  that  Benja- 
min C.  Welch,  Jr.,  and  Benjamin  Welch  without  the  Jr. 
meant  Benjamin  Welch,  Jr.  It  was  the  extrinsic  evi- 
dence that  made  the  intention  of  the  voter  obvious." 

Again,  the  same  learned  judge  says:  *'In  my  own 
opinion  the  State  canvassers  act  ministerially  in  the 
main  in  making  tlieir  certificate.  They  cannot  be 
charged  with  error  in  refusing  to  add  to  \he  votes 
cast  for  Benjamin  Welch,  Jr.,  those  given  for  Benjamin 
C.  Welch,  Jr.,  and  for  Benjamin  Welch  without  the 
Jr.  They  had  not  the  means  which  the  court  possessed  • 
on  the  trial  of  ascertaining  by  evidence  aliunde  the 
several  county  returns,  the  intention  of  the  voters  and 
the  identity  of  the  candidate,  with  the  name  on  the 
defective  ballots.  Their  judicial  power  extends  no 
further  than  to  take  notice  of  such  matters  of*  public 
notoriety,  as  that  certain  well-known  abbreviations  are 
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generally  used  to  designate  particular  names,  and  the 
like.  It  is  enough,  probably,  to  say  that  the  legisla^ture 
has  not  clothed  either  the  State  officers  or  the  subor- 
dinate board  of  inspection  with  power  to  hear  and 
determine,  by  means  of  evidence  aliunde  the  return, 
the  intention  of  the  voters.  The  strictness  with  which 
these  boards  should  be  held  to  the  record  before  them, 
is  dictated  by  sound  policy  and  enlightened  wisdom." 

It  will  thus  be  seen  that  the  court  of  appeals  did 
hold  that  the  State  canvassers,  governed,  as  we  have 
seen,  by  a  similar  statute  to  the  one  applicable  to  the 
board  of  county  canvassers,  committed  tio  error  in  re- 
fusing to  add  to  the  votes  for  Benjamin  Welch,  Jr., 
those  returned  as  cast  for  Benjamin  C,  and  for  l^en- 
jamin  without  the  Jr.,  and  so  this  decision  is  entitled 
to  great  weight,  and  reflects  considerable  light  in  ar- 
riving at  a  correct  conclusion.  I  invite  also  particular 
attention  to  the  case  of  Morgan  v.  Quackenbush,  22 
Barb,  72,  as  showing  that  the  respondent  could  not 
award  and  count  the  votes  of  Andrew  C.  for  Andrew 
H.,  nor  assume  that  such  votes  were  intended  for  one 
and  the  same  person,  in  the  absence  of  proof  other 
than  appeared  on  the  face  of  the  returns,  and 
which  could  not  be  given  before,  or  received  by,  it.  If 
it  had  so  much  power,  why  not  as  well  assume  that 
the  votes  for  Andrew  H.  Getty  were  intended  for 
Andrew  C.  Getty  ? 

It  is  urged  on  the  part  of  the  respondent,  that  a 
middle  letter  is  no  part  of  a  man's  name,  and  may  be 
regarded  as  surplusage;  that  the  law  knows  and  re- 
cognizes but  one  Christian  name.  This  is  an  elemen- 
tary principle,  well  understood,  and  substantiated  by 
innumerable  authorities.  For  instance,  a  tax  levied 
and  assessed  to  Henry  D.  Van  Voorhis,  when  the  real 
name  was  Henry  H.  Van  Voorhis,  was  held  good  and 
collectible,  it  appearing  that  Henry  H.  was  the  person 
intended  (Van  Voorhis  v.  Budd,  39  Barb.  479). 
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So  a  person  with  one  or  more  middle  letters, -making 
a  contract  or  incurring  an  indebtedness,  or  creating  an 
obligation,  verbal  or  written,  can  properly  be  sued  by 
stating  simply  the  Christian  name,  without  the  inser- 
tion of  the  middle  letter,  or  either  of  them  (if  more 
than  one),  and  it  would  not  avail  such  person  to  saj', 
"you  have  not  sued  me  by  my  right  name,"  so  long  as 
it  appears  that  he  is  the  same  person  who  signed  the 
instrument  or  incurred  the  debt.  I  need  not  multiply 
or  furnish  any  authorities  on  this  point ;  no  lawyer  will 
question  it. 

A  middle  letter,  however,  is  often  important  as  dis- 
tinguishing a  person  really  intended  to  be  spoken  of 
from  another  person  having  the  same  Christian  and  the 
same  surname.  It  often  occurs,  in  the  same  town  ami 
in  the  same  village,  that  two  or  more  persons  can  be 
found  by  the  same  Christian  name  and  the  same  sur- 
name ;  and  so,  when  spoken  of,  are  readily  known  and 
distinguished,  the  one  from  the  other,  from  the  fact 
that  each  has  a  middle  leti«  r.  So  the  word  "junior," 
at  the  end  of  a  surname,  is  no  part  of  the  name  itself, 
but  indicates  that  there  is  another,  older,  person  by  the 
the  same  Christian  and  surname,  and  the  "Jr."  is 
added  to  distinguish  the  one  from  the  other.  The 
difficulty,  however,  is  that  this  well  understood  ele- 
mentary principle  has  no  application  to  or  effect  upon 
the  question  involved  in  a  proceeding  like  the  one 
under  consideration. 

It  only  remains  in  conclusion  to  determine  what 
effect  shall  be  given  to  the  affidavits  used  upon  this 
motion.  This  proceeding,  as  before  stated,  is  taken 
under  the  Laws  of  1880.  chap.  460.  Its  purpose  and 
object  are  clearly  apparent  from  the  language  em- 
ployed. It  was  to  furnish  a  speedy  and  summary 
remedy  to  compel  a  board  of  canvassers  to  do  its  plain 
and  apparent  duty  ;  in  other  words,  to  compel  it  to  do 
what  the  law  requires  without  any  order  or  direction 
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of  the  court.  In  such  a  proceeding,  the  court  before 
which  the  same  is  instituted  has  no  greater  power  than 
the  board  itself.  It;  cannot  take  proof  as  to  the  title  of 
any  applicant  to  an  office,  or  receive  any  evidence 
which  could  not  in  the  first  instance  have  been  prop- 
erly taken  and  received  by  the  board.  In  a  word, 
it  is  as  effectually  prohibited  from  undertaking  to  go 
behind  the  returns  as  is  the  board  of  canvassers.  The 
only  question  connected  with  such  affidavits,  or  the 
effect  of  any,  which  should  be  given  to  them,  arises 
from  the  fact  that  the  relator,  in  his  affidavit,  goes 
further  than  to  bring  to  the  attention  of  the  court  what 
appears  upon  the  face  of  the  returns  as, presented  to 
the  respondent,  and  upon  which  its  action  was  based, 
and  asserts  that  Andrew  C.  Getty  was  in  fact  a  can- 
didate and  running  for  the  office  of  coroner  in  Greene 
county,  at  the  last  election.  This  alleged  fact  as  to  the 
candidacy  of  Andrew  C,  is  contradicted  by  the  oppos- 
ing affidavits,  and  the  facts  conclusively  established 
that  there  was  no  such  candidate  running  for  that  or 
any  other  office  in  the  county.  The  opposing  affida- 
vits go  further  and  show  very  clearly  that  the  votes 
returned  for  Andrew  C.  Getty  were  really  intended  for 
Andrew  H.  Getty,  who  was  a  candidate,  and  that  the 
difficulty  occurred  in  consequence  of  a  mistake  in  the 
printing  and  circulation  of  the  tickets,  which  was  not 
ascertained  in  time  to  prevent  their  being  used  in  cer- 
tain localities. 

But,  as  I  have  said,  such  opposing  affidavits  can 
only  be  considered  on  this  motion,  if  at  all,  simply  to 
contradict  the  statement  in  the  relator's  affidavit  as  to 
the  candidacy  of  Andrew  C.  Getty.  Their  use,  then 
being  restricted,  I  do  not  see  that  any  importance  can 
be  given  to  them.  A  person  mav  run  foran  office  with- 
out receiving  any  nomination,' or  wifliout  its  being 
generally  understood  that  he  is  a  candidate ;  and  so 
persons  may  vote  for  any  individual  for  any  office, 
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whether  a  candidate  or  not.  After  all,  we  are  brought 
back  to  the  original  question  as  to  the  powers  and  du- 
ties of  the  defendant,  and  its  right  to  assume  any  fact 
contrary  to  what  appears  upon  the  face  of  the  returns 
with  which  it  is  presented,  and  on  which  it  is  called 
upon  to  act,  independent  of,  and  in  disregard  of  any 
proof  which  may  be  offered  tending  to  impeach  or  con- 
tradict the  same. 

For  the  reasons  which  I  have  stated,  I  am  forced 
to  the  conclusion  that  the  relator  is  entitled  to  the 
relief  sought  by  this  motion.  I  confess  that  it  is  en- 
tirely in  opposition  to  the  impression  or  opinion  pre- 
viously entertained  by  me.  Indeed,  at  the  close  of 
the  argument,  having  distinctly  in  mind  the  well  set- 
tled principle  that  the  middle  letter  was  to  be  re- 
garded as  no  part  of  a  name,  and  in  law  to  be  treated  as 
surplusage,  my  impressions  were  that  the  respondent 
had  acted  properly  and  that  it  would  require  of  me 
but  little  time  or  labor  to  demonstrate  that  such  im- 
pressions were  correct.  But  in  examining  the  authori- 
ties with  great  care,  I  soon  found  the  question  pre- 
sented was  not  easy  of  solution,  and  that  it  required 
a  great  amount  of  time,  as  well  as  research,  to  satisfy 
my  own  mind. 

The  motion  is  granted,  with  $10  costs. 
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If.  T.  Supreme  Courts  Third  DiHrict ;  Special  Term^ 

'  December^  1882. 

Kandamus     to     County     Canvassers.— Elections. — Defecttvr 
RBTaRii  BY  Inspectors. — Sending  Back  for  rJoRRBCTioN. 

Where  there  is  reasonable  ground   to  believe  that  the  return  of  a 
boArd  of  inspectors  of  an  election  district  is  not  accurate,  a  manda- 
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mu8  will  is^ue  requiring  the  board  of  county  canvassers  to  remit 
such  return  to  the  board  of  inspectors  for  sucli  correction  as  they 
may  see  fit  to  make. 

Such  mandamus  will  issue  although  the  canvass  has  been  completed 
and  a  certificate  of  election  granted  to  one  who  has  already  qualifictl 
for  the  ofiice  in  dispute. 

It  is  the  duty  of  inspectors  of  election  to  make,  in  their  return,  a  true 
statement  of  the  result  of  the  election  in  their  district,  and  until 
they  have  done  so,  their  duty  is  undischarged.  Their  duty  is  not 
discharged  by  making  a  false  or  erroneous  return,  nor  do  they 
thereby  become  functus  officio. 

Application  by  John  Sanderson  for  a  writ  of  per- 
emptory mandamus  directing  the  Board  of  Canvassers 
of  Greene  County  to  send  back  for  correction  a  return 
of  the  inspectors  of  the  first  election  district  of  the 
town  of  Hunter  in  said  county. 

/.  /.  <6  F.  Werner  and  J.  B.  Olney^  for  the  relator. 

J.  A.  GhiswoldsindO.  Howard  Jones^  for  the  Board 
of  County  Canvassers. 

Westbrook,  J. — This  is  an  application  for  a  per- 
emptory mandamus  requiring  the  board  of  county 
canvassers  to  return  to  the  inspectors  of  the  first  elec- 
tion district  of  the  town  of  Hunter,  county  of  Greene, 
the  return  made  by  such  inspectors  to  the  board,  of 
the  result  of  the  election  held  in  November  last,  for 
correction.  The  ground  of  the  application  is,  that  the 
return  which  was  made  by  such  inspectors  is  incorrect 
and  inaccurate,  and  that  a  mistake  was  made  in  such 
return  in  regard  to  the  votes  cast  in  such  district  for 
the  oflice  of  county  judge  of  the  county  of  Greene.  It 
will  not  be  necessary  in  disposing  of  this  application 
to  discuss  with  any  degree  of  nicety  all  the  contested 
facts  which  are  presented  upon  this  motion,  and  no 
attempt  so  to  do  will  be  made.  It  will  be  sufficient 
to  state  the  prominent  and  uncontested  facts,  and  in 
connection  therewith  to  consider  the  law  applicable 
thereto. 
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By  the  return  made  to  the  Board  of  County  Can- 
vassers by  the  inspectors  of  election,  Manly  B.  Mattice 
is  therein  stated  to  have  received  170  votes  for  the 
office  of  county  judge  of  the  county ;  and  the  relator 
John  Sanderson,  is  therein  stated  to  have  received  92 
votes ;  and  no  votes  whatever  are  therein  declared  to 
have  been  given  for  any  other  person  for  that  office. 
Among  the  affidavits  submitted  on  the  part  of  the  re- 
lator for  the  purpose  of  showing  that  such  return  is  in- 
accurate and  erroneous  are  those  of  Homer  H.  Payne, 
one  of  the  inspectors  of  the  election  in  such  district ; 
of  Alvin.S.  Haines,  another  of  such  inspectors ;  and  the 
affidavit  of  the  relator,  John  Sanderson ;  the  last-named 
individual,  however,  testifying  not  to  facts  within  his 
own  knowledge,  but  to  information  which  he  received 
from  the  third  inspector,  William  O'Hara,  and  others. 
From  such  affidavits  it  appears  that  Manly  B.  Mattice 
received  in  such  election  district  either  149  or  150  votes, 
and  not  170  as  contained  in  the  return  ;  and  that  John 
Sanderson  received  108  votes  at  such  district  poll,  and 
not  92  as  has  been  returned  to  the  board  of  canvassers. 
In  addition  to  this  there  were  several  votes  cast  for 
Eugene  Raymond,  who  was  also  a  candidate  for  the 
office  of  county  judge  at  such  election,  which  votes 
have  not  been  returned  nor  stated  in  the  result  of  the 
canvass  as  made  to  the  county  canvassers. 

In  opposition  to  this  motion,  among  other  affidavits 
presented  by  the  board  of  county  canvassers,  is  the 
affidavit  of  Homer  H.  Payne,  the  inspector  who  made 
an  affidavit  for  the  relator,  and  that  of  Michael  O'Hara, 
who  was  one  of  the  clerks  of  the  board  in  the  district. 
Whilst  the  former  gentleman  undertakes  to  take  back 
in  part  his  previous  sworn  statement,  yet  it  is  apparent 
from  reading  over  such  affidavit  that  he  does  not  sub- 
stantially contradict  or  vary  the  evidence  contained  in 
his  previous  affidavit ;  nor  do  either  of  the  affidavits 
satisfy  me  that  there  has  been  a  correct  and  accurate 
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return  maAe  to  the  board  of  county  canvassers  of  the 
votes  cast  in  such  district.  It  is  not  important  in  con- 
sidering the  present  application  to  determine  how  great 
the  errors  are  which  are  contained  in  the  return  as  made ; 
nor  is  it  at  all  important  to  consider  whether  they 
are  suflScient  or  not  to  change  the  result  of  the  election. 
A  careful  examination  of  the  affidavits  satisfies  me  that 
there  is  reasonable  ground  to  believe  that  the  ^•eturn  as 
made  from  the  first  district  of  Hunter  is  not  accurate, 
and  the  question  therefore  is :  Shall  this  mandamus  be 
granted,  not  for  the  purpose  of  declaring  what  errors 
exist  and  what  corrections  shall  be  made,  but  for  the 
purpose  of  enabling  the  board  of  inspectors,  who  by 
their  affidavits  profess  their  willingness  to.  reassemble 
and  meet,  so  to  meet  and  assemble,  that  they  may 
determine  for  themselves  what  is  the  just  and  true 
vote  cast  in  such  district  for  the  office  of  county  judge, 
and  thus,  fulfill  their  duty  under  the  law  ? 

The  statutes  of  the  State  require  the  inspectors 
of  election  in  their  return  to  make  a  true  statement 
of  the  result  of  the  election  held  in  their  district, 
and  until  they  have  so  done,  their  duty  under  the  law 
remains  undischarged.  If  what  purports  to  be  a  re- 
turn has  been  made,  which  either  by  mistake  or  design 
is  inaccurate  and  erroneous,  they  have  not,  by  making 
such  erroneous  statement  and  return,  discharged  their 
duty  under  the  law,  and  therefore,  as  their  duty  is  un- 
discharged, they  have  not  become  funcitis  officio.  Only 
when  they  have  complied  with  the  statute,  by  making 
an  accurate  and  true  return  of  the  votes  cast  for  a  par- 
ticular office  and  the  votes  cast  for  each  candidate  for 
the  office,  has  their  duty  under  the  law  been  discharged. 
If  no  return  had  been  made,  it  would  scarcely  be  doubted 
by  any  one  that  even  at  this  comparatively  late  period 
of  time  that  a  return  could  be  compelled;  and  if  a  return 
could  be  compelled,  when  none  had  been  made,  it  is 
equally  clear  that  when  one  has  been  made  which  is 
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erroneous  and  mistaken,  that  a  true  and  accurate  return 
can  be  required.  The  failure  to  make  a  return  at  all  is 
no  greater  violation  of  the  law  than  the  making  of  an 
inaccurate  and  a  false  return.  It  is  true  that  a  court 
should  be  careful  not  to  needlessly  cause  a  return  to  be 
sent  back  to  the  inspectors  of  an  election  district  for 
correction,  but  it  should  do  so,  whenever  the  facts  and 
circumstances  proved  to  the  satisfaction  of  the  tribunal, 
show  that  a  mistake  has  in  fact  been  made.  That  such 
a  case  is  presented  upon  the  papers  used  upon  this 
motion  seems  clear,  and  without  any  detailed  statement 
of  the  errors  which  have  been  made  to  appear,  it  is 
sufficient  to  say  that  upon  all  the  evidence  submitted, 
as  well  upon  the  part  of  th^  relator  as  upon  the  part  of 
the  board  of  county  canvassers,  there  has  not  been 
made  to  the  board  of  county  canvassers  a  return  of  the 
result  of  the  election  district  which  is  accurate  and  exact 
in  every  particular.  Not  only  does  such  return  fail 
accurately  to  state  the  votes  cast  for  Mattice  and  for 
Sanderson,  but  it  also  fails  to  state  the  votes  which  were 
cast  for  Raymond.  From  all  the  proofs  submitted  it  is 
clear  that  votes  for  Raymond  must  have  been  cast.  It 
is  no  answer  to  this  statement  to  say  that  a  return  upon 
that  point  is  unnecessary,  because  it  cannot  change  or 
alter  the  result.  Whether  the  result  is  altered  or 
not,  the  law  is  uncomplied  with,  for  that  requires  a 
.correct  statement  of  the  votes  cast  for  each  and  every 
candidate  for  the  office,  which  confessedly  has  hot  been 
done.  There  is,  therefore,  so  far  as  I  can  see,  no  reason 
why  such  return  should  not  be  sent  back  to  the  board 
of  inspectors  for  correction  in  those  respects  and  par- 
ticulars in  which .  it  is  erroneous,  defective,  ot  not 
sufficiently  full. 

It  is  argued,  however,  by  the  board  of  county  can- 
vassers in  opposition  to  this  motion  that  no  practical 
result  can  be  attained  by  sending  the  returns  back  for 
coiTection,  because  the  canvass  for  the  office  of  county 
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judge  was  completed  at  the  time  the  notice  of  this 
motion  was  served,  and  a  certificate,  granted  to  Manly 
B.  Mattice,  who  has  already  qnalified  for  the  office  of 
county  judge.  It  would  be  important  to  consider  this 
position,  if  the  question  was  now  before  the  court  as 
to  the  result  and  effect  of  the  alleged  canvass, — the 
granting  of  the  certificate,  and  the  qualification  of  the 
officer.  But  that  question  is  not  before  me.  No  opinion 
is  expressed  upon  the  effect  of  an  amended  return,  even 
though  when  amended  it  should  be  in  accordance  with 
the  facts  as  claimed  by  the  relator.  The  court  is  not 
now  dealing  with  the  question  of  the  ultimate  result, 
but  only  with  the  duty  of  the  inspectors  of  election. 
It  being  clear  from  the  papers  that  the  return  from 
such  election  district  is  erroneous,  and  thus  that  the 
law  has  not  been  complied  with  by  such  inspectors,  it 
follows,  that  the  return  must  be  sent  back  to  such 
inspectors  for  correction. 

For  the  reasons  which  have  been  stated,  a  mandamus 
must  issue  to  the  board  of  county  canvassers  requiring 
them  to  remit  and  to  return  to  the  board  of  inspectors 
of  the  first  election  district  of  the  town  of  Hunter  the 
return  for  such  correction  as  they  may  see  fit  to  make. 


The  respondents  subsequently  appealed  from  the 
order  entered  on  the  above  decision,  and  moved  by  order 
to  show  cause  for  a  stay  of  proceedings  until  the  hear- 
ing and  determination  of  such  appeal. 

J.  I.  Werner  and  James  B.  Olney^  for  relator. 

John  A.  Oriswoldy  for  respondents. 

OsBORN,  J. — [After  reciting  the  proceedings  and  the 
nature  of  the  application.] — The  position  in  which  I  am 
placed  is  both  unpleasan  t  and  embarrassing.  I  declined 
in  the  first  instance  to  take  any  action  when  the 
question  was  presented  by  the  relator's  counsel,  from 
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the  peculiar  personal  relations  I  sustained  to  one  or 
both  of  the  parties  particularly  interested,  viz.:  the 
rival  candidates,  and  requested  that  such  application 
should  be  made  to  Judge  Westbrook.  He  has  now 
.  acted,  granted  the  writ  of  mandamus,  and  I  am  now 
urged  to  nullify  his  action  by  staying  proceedings 
thereon.  This  I  do  not  think  I  ought  to  do  unless  his 
action  was  clearly  wrong,  and  his  order  and  the  writ 
upon  it  wholly  unauthorized  and  void.  T  have  examined 
with  as  much  care  as  time  would  allow,  the  various  sec- 
tions of  the  Code  [of  Civil  Procedure]  to  which  I  have 
been  referred,  and  particularly  section  2070,  and  have 
given  due  consideration  to  the  very  able  and  exhaustive 
argument  of  the  learned  counsel  for  the  board  of  can- 
vassers, and  I  am  unable  to  reach  a  conclusion  that  my 
learned  associate  had  not  the  power  to  grant  the  writ 
he  did.  Section  2070  of  the  Co'de  prescribes  that :  "A 
peremptory  writ  of  mandamus  may  be  issued  in  the  first 
instance  where  the  applicants  right  to  the  mandamus 
depends  only  upon  questions  of  law,"  &c.  It  is  claimed 
that  the  affidavits  present  questions  of  fact  which  make 
it  improper  for  a  peremptory  writ  to  issue  in  the  first 
instance.  It  will  be  noticed,  however  that  while  these 
affidavits  are  not  in  harmony  as  to  the  number  of  votes 
given  for  the  several  candidates,  one  thing  is  clear  and 
certain,  that  is,  that  the  returns  as  originally  made  and 
filed  do  not  give  a  full  and  correct  return  of  the  votes 
given  for  the  various  persons  running  for  the  office  of 
county  judge.  The  affidavit  of  O'Hara,  clerk  of  the 
inspectors,  to  which  I  have  been  specially  referred,  does 
not  seem  to  contain  a  direct  denial  in  fact  of  all  the 
errors  alleged  and  appearing  by  the  moving  papers. 

The  writ  does  not  assume  to  direct  that  a  return 
shall  be  made  in  any  particular  manner  or  form,  but 
simply  that  it  shall  be  a  true  return,  and  this  without 
any  reference  to  its  effect  upon  the  final  result.  It 
may  not,  very  likely  will  not,  change  the  result  in  any 
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manner.  As  I  have  stated,  a  stay  pending  the  appeal 
practically  nullifies  the  order  and  the  writ  under  it. 
It  is  unlike  an  ordinary  appeal  from  a  judgment  direct- 
ing the  payment  of  money  or  any  usual  appeal, 
where  such  security  may  be  required  as  to  prevent  any 
possible  injustice.  The  order  of  Justice  Westbrook 
was  made  after  a  full  argument,  and  many  days  given 
for  deliberation.  His  reasons  for  the  action  taken  by 
him  are  given  in  a  carefully  prepared  opinion.  To  nul- 
lify it  now  would  be  to  establish  a  most  disgraceful 
practice  among  judges  of  co-equal  power  and  jurisdic- 
tion which  years  ago  existed  to  some  extent,  and 
which  brought  the  administration  of  justice  into  ridi- 
cule and  contempt. 

It  is  urged  that  if  after  the  result  of  an  election  is 
declared,  and  a  certificate  awarded  in  due  form,  partisan 
inspectors  may  be  allowed  to  assert  that  there  has  been 
a  mistake  in  the  returns  as  originally  made  by  them 
and  by  an  attempted  amended  or  corrected  return,  pro- 
duce a  different  result,  no  person  running  for  an  oflSLce, 
would  be  safe,  whose  election  should  be  declared  by  a 
small  majority.  But  the  question  is  not  now  before  me, 
nor  was  it  before  my  associate,  what  effect  shall  be 
given  to  any  return  which  may  be  hereafter  made  by 
the  inspectors.  The  court  would  probably  hesitate  a 
long  time  before  declaring  that  a  board  of  canvassers 
should  nullify  the  certificate  which  had  been  granted  by 
them,  upon  returns  apparently  fair  upon  their  face,  certi- 
fied and  sworn  to  according  to  law  because  a  different  re- 
turn might  be.  made  at  this  late  day,  and  especially 
when  the  aflidavits  made  by  the  inspectors  are  incon- 
sistent and  contradictory.  But  it  is  unnecessary  to 
pre-judge  or  consider  any  such  question.  Should  such 
an  emergency  arise  doubtless  appropriate  action  would 
be  taken  by  the  court  to  preserve  the  rights  of  all  par- 
ties interested. 

For  the  reasons  thus  hurriedly  stated  it  seems  to  me 
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that  the  order  staying  proceedings  pending  the  appeal 
should  be  vacated  and  set  aside  without  prejudice  to  an 
application  to  Justice  Westbrook  to  grant  the  same  if 
desired.  And  also  that  that  portion  of  the  order  ex- 
tending the  time  for  the  board  of  canvassers  of  Greene 
county  to  make  return  and  report  of  its  proceedings 
under  the  order  of  Justice  Westbrook  dated 
December  15,  1882,  be  so  far  modified  as  that  such 
return  and  report  shall  be  made  to  him  on  the  27th 
inst.  at  his  said  chambers  at  the  opening  of  court  on 
that  day  or  as  soon  thereafter  as  counsel  can  be  heard, 
instead  of  on  December  30,  as  fixed  by  the  order  here- 
tofore made  by  me. 
No  costs  are  allowed. 


PEOPLE  ex  rel.  SANDERSON  v.  PAYNE.* 

N.  T,  Supreme  Courty  Third  District;  Special  Term^ 

December^  1882. 

MAimAMU^   TO   Inspectors    of   Election. — Elections.— Duty  of 

Ikspectors.t— Correction  of  Erroneous  Return. — 

Form  of  Amended  Return. 

A  retam  of  an  election  district  having  been,  by  direction  of  the 
court,  returned  to  the  inspectors  for  correction,  and  an  application 
being  made  for  a  mandamus  directing  them  to  reassemble  to  make 
a  full  and  true  return  to  the  board  of  county  canvassers,  of  all  the 
▼otes  cast  for  the  office  in  dispute, — Hdd^  that  such  mandamus 
should  issue,  although  two  of  the  inspectors  deposed  that  the 
return  as  made  was  '* substantially"  accurate,  and  that  if  they 
met  as  a  board,  they  could  not  change  the  same  in  any  **  material " 
particular,  and  it  appeared  that  there  had  been  a  hasty  assemblage 
of  the  inspectors,  and  that  they  had  made  a  return  to  the  board  of 
canva^ters  to  the  same  effect. 

In  such  case,  it  appearing  that  the  error,  if  any,  in    the  original 

return  bad  been  made  by  incorrectly  adding  the  votes  counted  by 

> 

*  See  the  preceding  case. 
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each  inspector, — Held,  that  the  mandamus  should  direct  a  return 
separately  of  the  count  of  each  inspector. 
Where  a  return  is  remitted  to  a  board  of  inspectors  of  election  for 
correction,  it  is  their  duty  to  hold  a  consultation  free  irom  the 
interruptions  and  suggestions  of  others.  Their  action  should  not 
be  influenced  by  outside  pressure  from  friends  of  interested  can- 
didates. When  they  deliberate,  they  should  exclude  spectators, 
and  after  a  quiet  conversation  and  consultation,  they  should  affix 
their  names  to  a  statement  showing  the  result  of  the  poll. 

Application  for  a  peremptory  writ  of  mandamus, 
directing  the  inspectors  of  election  of  the  first  election 
district  of  the  town  of  Hunter  in  the  county  of  Greene, 
to  reassemble  and  make  a  true  and  full  return  of  the 
votes  cast  for  each  candidate  for  the  office  of  county 
judge  of  said  county. 

J.  I.  dk  F,  Werner  and  James  B.  Olney^  for  relator. 
John  A.  Oriswold^  for  Payne  and  O'Hara,  opposed. 

Westbrook,  J.  —  Upon  affidavits  and  evidence 
which  seemed  conclusively  to  establish  the  fact  that 
the  inspectors  of  election  of  the  first  election  district  of 
the  town  of  Hunter  had  not  made  an  accurate  return  of 
the  votes  cast  in  such  district  for  the  office  of  county 
judge  of  the  county  of  Greene,  at  the  election  held  in 
November  last,  this  court,  by  order  made  at  special 
term,  directed  the  return  from  such  election  district, 
which  had  been  made  to  the  board  of  county  canvas- 
sers, to  be  sent  back  to  the  district  inspectors  for  cor- 
rection. 

In  directing  the  board  of  county  canvassers  to  send 
such  return  back  to  the  inspectors  for  correction,  this 
court  held — 1st,  that  until  a  correct  return  had  been 
made  of  all  the  votes  cast  for  each  candidate  for  the 
office  of  county  judge  at  the  late  election,  the  inspectors 
had  not  discharged  their  duties  under  the  law ;  2d,  that 
when  duties,  devolved  by  law  upon  an  officer,  had  not 
been  discharged,  this  court  had  power  to  compel  and 
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direct  their  discharge  (Bradhurst  v.  First  Great  S.  W. 
Turnpike  R.  Co.,  16  Johns.  8,  13,  14,  and  cases  there 
cited) ;  and,  3d,  that  the  first  step  to  be  taken  in  the 
premises  was  the  sending  back  of  the  return  to  the  in- 
spectors for  correction. 

A  motion  is  now  made  by  the  relator  for  a  manda- 
mus, directed  to  the  district  inspectors,  commanding 
them  to  reassemble  and  to  make  a  full  and  true  return 
to  the  board  of  county  canvassers  of  all  the  votes  cast 
for  each  candidate  for  the  oflSce  of  county  judge,  and, 
as  the  aflBidavits  submitted  upon  the  original  motion 
against  the  board  of  county  canvassers  as  well  as  those 
presented  upon  the  present  one,  showed  that  the  error, 
if  any,  was  made  by  incorrectly  adding  the  votes 
counted  by  each  inspector,  that  they  should  also  sep- 
arately return  the  votes  counted  by  each  inspector. 
To  the  present  application  various  objections  are  made, 
which  will  be  considered. 

First.  The  affidavits  of  two  of  the  inspectors  (Payne 
and  O'Hara)  are  presented,  who  depose  that  the  return 
as  made  to  the  board  of  county  canvassers  is  "sub- 
stantially" accurate,  and  that,  if  they  meet  as  a  board 
of  inspectors,  they  cannot  change  the  same  in  any 
"material"  particular.  Their  coynsel  then  argues, 
that  as  the  foundation  of  the  proceeding — the  inaccu- 
racy of  the  first  return — is  disputed,  this  court  has  no 
power  to  award  a  peremptory  mandamus. 

To  this  objection  there  are  several  answers : 

1st.  It  is  conceded  that  the  court  should  not  grant 
the  writ  asked  for  in  a  peremptory  form,  when  the 
facts  npon  which  it  is  demanded  are  in  dispute ;  but 
that  proposition  can  have  no  application  to  the  present 
case.  It  is  not  proposed  by  the  order  sought,  to  decide 
any  question  of  fact  contrary  to  the  assertion  of  the 
respondents  as  to  what  the  truth  really  is.  The  effect 
of  the  writ  when  granted  will  be  to  cause  them  to 
assemble  in  their  official  capacity  as  a  board  of  in- 
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specters  of  election,  and  to  certify  and  return,  as  such, 
upon  tlieir  oflBcial  consciences  and  responsibilities,  a 
true  and  correct  statement  of  the  votes  cast  for  each 
candidate  for  the  office  of  county  judge  of  the  county 
of  Greene  at  the  late  election.  The  right  to  have  such 
a  return  made  does  not  depend  upon  their  present 
allegations,  but  upon  the  fact  that  their  own  statements 
and  affidavits  in  regard  to  the  result  in  their  district 
have  been  so  conflicting  and  confusing  that  the  parties 
interested  and  the  people  are  entitled  to  have  them 
reassemble,  and,  after  deliberation  and  consultation, 
certify  under  their  hands,  in  a  formal  and  official  man- 
ner, a  true  statement  of  the  result  at  their  poll.  The 
public  is  entitled  to  such  a  statement  in  an  official 
form  to  have  all  doubts  solved,  and  to  hold  such  officers 
responsible  if  they  certify  falsely. 

2d.  The  writ  is  necessary  so  that  the  individuals 
comprising  the  board  of  inspectors  may  meet  for  con- 
sultation, and  then  give  the  result  of  such  consultation. 
In  law,  when  duties  are  confided  to  a  board,  it  is  not 
at  all  important  to  know  the  individual  and  separate 
views  of  each  person  comprising  it,  prior  to  meeting  as 
a  board,  but  their  joint  views,  or  the  views  of  a  major- 
ity of  them,  after  and  upon  official  consultation,  are  re- 
quired. The  reason  of  this  is  obvious.  Recollections 
and  opinions  of  individuals  are  often  changed  by  con- 
sultation, and  those  of  Payne  and  O'Hara  may  be,  after 
consultation  and  deliberation  with  their  associate.  This 
result  can  only  be  attained  by  allowing  the  writ. 

3d.  The  answering  affidavits  of  Payne  and  O'Hara 
are  not  satisfactory.  They  do  not  unequivocally  state 
that  their  first  return  is  correct  in  all  respects  and 
particulars.  The  only  declare  that  they  can  make  no 
*' material"  change.  They  are  not  to  judge  whether 
or  not  the  correction,  if  made,  will  be  "  material."  Of 
that  the  court  will  judge  when  they  have  certified  the 
particulars  of  the  count. 
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Second.  It  is  also  claimed  that  the  inspectors  have 
met,  and  that  a  majority  has  certified  to  the  board  of 
canvassers  of  the  county  that  there  are  no  errors  to  be 
corrected.    To  this  there  are  also  several  answers : 

Ist.  Mr.  Haynes,  one  of  the  inspectors,  deposes  that 
there  has  been  no  such  formal  meeting.  He  details 
such  facts  and  circumstances  attending  their  hasty  as- 
semblage, as  to  justify  the  conclusion  that  there  has 
been  no  meeting  in  such  form  as  the  law  contemplates. 
There  sht>uld  be  consultation  between  the  oflBcers  free 
from  the  interruptions  and  suggestions  of  others.  Their 
action  should  not  be  influenced  by  outside  pressure 
from  friends  of  interested  candidates.  When  they 
deliberate,  they  should  exclude  spectators,  and  after  a 
quiet  conversation  and  consultation,  they  should  affix 
their  names  to  a  statement  showing  the  result  of  the 
poll ;  and  they  should  do  it  in  view  of  their  official 
responsibility  and  accountability. 

2d.  The  return  as  made  is  not  what  is  wanted.  It 
contains  the  same  vice  that  the  affidavits  do.  Their 
declaration  that  there  are  no  "  material"  errors  in  their 
former  return,  is  not  sufficient.  The  people  are  entitled 
to  have  a  detailed  statement  of  the  result  at  the  poll. 
What  they  shall  return,  the  court  does  not  direct ;  but' 
it  demands  and  must  have- from  them  a  written  state- 
ment, full,  clear  and  explicit,  of  what  they  are  willing 
to  declare,  over  their  official  signatures  and  upon  their 
official  oaths,  is  true  in  regard  to  the  votes  cast  for  each 
candidate  for  the  office  of  county  judge  in  their  district. 

Having  thus  hastily  and  briefly  answered  the  ob- 
jections made  to  the  issue  of  the  writ,  it  is  proper  to 
add  a  word  or  two  as  to  the  direction  asked  for  to  re- 
turn separately  the  count  of  each  inspector.  As  there 
is  no  express  statutory  command  to  the  inspectors  to 
make  such  a  declaration,  some  doubt  suggested  itself 
to  my  mind  as  to  its  propriety.  Eeflection,  however, 
satisfies  me  that  the  direction  should  be  given.    It  is 
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the  duty  of  this  court,  and  it  has  the  power,  to  compel 
the  inspectors  of  the  election  district  to  discharge 
theirs.  It  is  vital  to  know  the  true  result  of  the  vote 
cast  for  each  candidate  for  county  judge.  Confusion, 
certainly,  as  appears  from  thoir  own  affidavits,  and 
error  also,  as  alleged,  has  occurred  in  the  gross  result 
by  the  addition  of  the  separate  counts  of  ballots  by 
each  inspector.  To  remove  such  confusion,  and  to  cor- 
rect such  error,  if  any  there  be,  it  is  necessary  that 
this  statement  should  be  made.  As  the  court  has 
power  to  compel  a  true  declaration  of  the  result  of  the 
board  of  county  canvassers,  it  must  also  have  the 
power  to  direct  that  to  be  done  upon  which,  in  its  judg- 
ment, the  ascertainment  of  the  truth  depends. 

For  the  reasons  which  have  been  given,  the  writ,  in 
the  form  asked  for  must  issue. 


WEBER  V.  MOOG. 

City  Court  qf  Brooklyn  ;  Oeneral  Term^  1882. 

Sbcukity  for  Costs. — Guabdian  ad  litem. 

A  defendant 8  right  to  require  a  guardian  ad  litem  to  file  security  for 
costs,  may  be  waived  by  delay,  or  proceeding  in  the  cause  without 
demanding  it. 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
requiring  him  to  file  security  for  costs. 

JoJin.  //.  Clayton  {John  Petterson^  attorney),  for 
appellant. 

James  J.  Rogers^  for  respondent. 

Reynolds,  J. — This  appeal  must  be  determined 
only  upon  the  papers  before  the  special  term.  The 
parties,  in  points  submitted  after  the  argument,  have 
each  stated  facts  not  appearing  in  the  affidavits.  We 
cannot  regard  such  statements.    The  affidavits  upon 
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which  the  order  was  granted  show  that  the  summons  and 
complaint  were  served  May  4,  1881.  The  defendant 
served  an  answer  May  16, 1881,  and  on  the  same  day 
obtained  an  order  ex  parte  requiring  plaintiff  to  file 
security  for  costs.  This  order  was  subsequently  set 
aside  upon  plaintiflTs  motion,  and  defendant,  on  July 
21,  1881,  gave  notice  of  the  motion  which  resulted  in 
the  order  from  which  this  appeal  is  taken.  Defendant 
had  a  right  to  security  for  costs,  but  this  right  was  one 
which  could  be  waived  by  delay  in  demanding  it,  or 
by  taking  steps  in  the  case  before  demanding  it  (See 
Shuttleworth  v.  Dunlop,  25  Alb.  Law  J.  8).  He  was 
of  course  notified  by  the  summons  and  complaint  that 
the  plaintiff  was  an  infant  represented  by  guardian. 
With  such  knowledge  he  served  his  answer.  It  is 
claimed  that  by  serving  the  order  to  file  security  at  the 
same  time,  he  saved  his  rights.  But  this  order  was  set 
aside,  and  the  plaintiff  in  his  affidavit  says  it  was  upon 
the  merits.  Nor  does  it  appear  that  liberty  was 
obtained  to  renew  the  motion.  At  all  events,  we  do  not 
see  that  the  first  order,  subsequently  revoked  as  it  was, 
can  now  aid  an  application  made  more  than  two 
months  after  the  service  of  the  answer  with  nothing 
more  than  appears  upon  the  motion  papers  to  account 
for  the  delay.  We  think  the  motion  should  have  been 
denied.  The  order  must  be  reversed  with  costs  of 
appeal. 

Neilson,  Ch.  J.,  concurred. 
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MACKENZIE  v,  ALSTER. 

JV.   T.  Supreme  Courts  Second  Department^  Second 
District ;  Special  Term,  December,  1882. 

Action  for  Specific  Performance. — Vendor  and  Purchaser. — 
Foreclosure    bt   Advertisement. — Notice  <n  case  of 
Mortgagor's   Death. — ^Executors  and  Administra- 
tors.— Power  of  Sale.— Statutory  Remedies. 

• 

Under  2  B,  13.  545,  §  8,  subd.  8,  as  amended  by  L.  1844,  c.  846, 
(same  statute,  8  E,  8.  6th  ed.  848), — which  requires  notice  of 
foreclosure  by  advertisement  to  be  served  '*  upon  the  mortgagor  or 
his  personal  representatives,^' — notice  must  be  served  upon  the 
executor  or  administrator  if  the  mortgagor  be  dead ;  and  if  there 
be  no  executor  or  administrator,  foreclosure  by  advertisement 
cannot  be  had.  The  remedy  is  to  procure  an  appointment  and 
then  serve  the  notice,  or  to  proceed  by  action  for  foreclosure.* 

The  case  of  Anderson  v.  Austin,  84  Barb.  819,  to  the  contrary, — dis- 
approved and  disregarded. 

The  court  has  no  power  to  dispense  with  a  positive  provision  of  the 
statute. 

Duncan  E.  Mackenzie  brought  this  action  against 
Adam  Alster  for  the  specific  performance  of  a  contract 
for  the  sale  by  the  plaintiff  to  the  defendant  of  certain 
real  property. 

*  The  language  of  the  statute  in  respect  to  the  mode  of  giving 
notice  by  personal  service,  &c.,  is  as  follows:  **  By  serving  a  copy  of 
such  notice,  at  least  fourteen  days  prior  to  the  time  therein  specified 
for  the  sale,  upon  the  mortgagor  or  his  personal  representatives,  and 
upon  the  subsequent  grantees  and  mortgagees  of  the  premises  whose 
conveyance  and  mortgage  shall  be  upon  record  at  the  time  of  the 
firsl  publication  of  the  notice,  and  upon  all  persons  having  a  lien  by. 
or  under  a  judgment  or  decree  upon  the  mortgage  premises,  subse- 
quent to  such  mortgage,  personally,  or  by  leaving  the  same  at  their 
dwelling-house,  &c." 

The  corresponding  provision  of  the  Code  of  Civil  Procedure, 
which  takes  the  place  of  the  above  provision,  is  as  follows  :  **  A  copy 
of  the  notice  must  be  served,  as  prescribed  in  the  next  section,  upon 
the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator. 
A  copy  of  the  notice  may  also  be  served,  in  like  manner,  upon  a  sub- 
sequent grantee  or  mortgagee  of  the  property,"  &c.,  &c.  §  388,  subd.  4 
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Plaintiffs  title  was  derived  through  the  foreclosure 
by  advertisement  of  a  certain  mortgage  on  the  premises 
executed  by  one  Joseph  Fitzpatrick.  The  mortgagor 
died  before  the  first  publication  of  the  notice  of  sale, 
leaving  a  widow  and  one  infant  child.  No  administra- 
tor of  his  estate  was  appointed.  The  notice  of  sale  was 
served  upon  the  widow,  and  at  the  time  and  place 
specified  the  premises  were  sold  to  plaintiff. 

Defendant  rejected  the  title  on  the  ground  that 
neither  the  mortgagor  nor  his  personal  representatives 
was  served  with  the  notice. 

Barney  <&  Cowman^  for  plaintiff. 
John  FT.  Clayton^  for  defendant. 

Gilbert,  J. — The  question  to  be  decided  is  whether 
the  title  tendered  by  the  plaintiff  is  such  as  a  court  of 
equity  ought  to  compel  the  defendant  to  accept.  That 
title  is  derived  from  the  foreclosure  of  a  mortgage  made 
by  one  Fitzpatrick,  by  virtue  of  the  statute  regulating 
the  proceedings  to  foreclose  mortgages  by  advertise- 
ment (2  R.  S.  545 ;  same  statute,  3  Id.  6th  ed.  848). 
Fitzpatrick  died  while  these  proceedings  were  pending, 
intestate,  no  administrator  of  his  estate  has  been  ap- 
pointed, and  no  notice  of  the  foreclosure  of  the  mort- 
gage by  a  sale  of  the  mortgaged  premises  was  served 
upon  Fitzpatrick. 

These  principles  are  well  settled :  1st.  That  the 
mortgage  together  with  the  power  of  sale  contained  in 
it  constitute  a  security  merely.  t 

The  mortgagor  continued  to  be  the  owner  of  the 
estate  mortgaged  {Thomas  on  Morig,  15 ;  1  jB.  8.  738, 
§  133 ;  same  statute,  3  Id.  7th  ed.  2194). 

2d.  That  the  power  of  sale  could  be  executed  only  by 
a  strict  compliance  with  all  the  provisions  of  the  statute 
cited  (Lawrence  v.  Farmers'  Loan  &  Trust  Co.,  13  iV^.  T. 
200,  211 ;  Mowry  v.  Sanborn,  68  N.  T.  153, 161 ;  Arnot  v. 
McClure,  4  Den.  41 ;  Cohoes  Co.  v.  Goss,  13  Barb.  137 ; 
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Lymaa  v.  Whiting,  20  Id.  669  ;  Bryan  v.  Butts,  27  Id. 
603). 

8d.  That  the  requirements  of  the  statute  are  condi- 
tions precedent  to  a  valid  sale  under  the  power  and 
have  the  same  effect  as  if  they  had  been  inserted  in  the 
mortgage  (68  if.  T.  163). 

4th.  That  when  the  vesting  of  an  estate  depends  upon 
the  performance  of  conditions  precedent,  it  cannot  vest 
unless  the  r^onditions  are  performed. 

The  condition  prececlent  omitted  in  this  case  was 
the  service  of  the  notice  of  sale  upon  ^'  the  mortgagor 
or  his  personal  representatives."  The  mortgagor  left  a 
widow  and  one  child  only  one  year  old.  No  adminis- 
trator of  his  estate  having  been  appointed,  it  is  insisted 
that  the  provision  of  the  statute  respecting  notice  to 
the  mortgagor  or  bis  personal  representative  became 
inoperative.  It  was  so  held  in  Anderson  v.  Austin,  34 
Barb.  319.  No  reasons  were  assigned  for  that  doc- 
trine, and  it  seems  to  me  to  be  utterly  irreconcilable 
with  the  authorities  cited  and  with  general  principles 
of  universal  application.  If  for  any  cause  a  party  can- 
not avail  himself  of  a  legal  remedy  provided  by  statute, 
he  must  either  forego  the  remedy  or  remove  his  dis- 
ability. Statutes  cannot  be  abrogated  because  parties 
are  unable  to  comply  with  the  provisions  of  them.  In 
this  case,  however,  there  existed  no  insuperable  diffi- 
culty in  complying  with  the  statute.  It  was  conceded 
on  the  argument  by  both  parties  that  executors  and 
administrators,  not  heirs  or  devisees,  are  the  personal 
representatives  of  a  mortgagor  within  the  meaning  of 
the  statute  referred  to.  The  provisions  of  the  statute, 
in.  8.  749,  §  4 ;  same  statute,  3  Id.  7th  ed.  2205, 
imposing  upon  an  heir  or  devisee  the  duty  of  pay- 
ing a  mortgage  upon  land  which  has  descended  or 
passed  to  him,  would  seem  to  render  such  heir  or 
devisee  a  fitter  representative  of  a  deceased  mort- 
gagor,  with  respect  to  proceedings  to  foreclose  the 
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mortgage,  than  an  executor  or  administrator.  But 
taking  the  concession  as  correct,  all  that  is  necessary 
for  a  mortgagor  to  do,  is  to  take  the  requisite  steps  to 
have  an  administrator  appointed  or  wait  until  some  one 
who  has  a  prior  right  to  letters  of  administration  shall 
have  done  so,  or  to  set  in  motion  the  public  administra- 
tor or  resort  to  a  court  of  equity  for  the  foreclosure  of 
his  mortgage  merely.  The  court  has  no  power  to  dis- 
pense with  a  positive  provision  of  a  statute.  If  it  can 
with  one,  it  may  with  all.  If  the  death  of  the  mort- 
gagor and  the  non-appointment  of  an  administrator 
renders  the  service  of  a  notice  of  sale  unnecessary,  the 
non-existence  of  a  newspaper  in  the  country  would 
render  unnecessary  the  publication  of  an  advertisement 
of  sale.  Thus  the  provisions  of  the  statute  might  be 
frittered  away.  I  do  not  believe  that  the  power  to  pro- 
duce such  results  exists. 

The  complaint  must  therefore  be  dismissed  with 
costs,  unless  the  defendant  consents  to  have  the  case 
stand  over  for  the  purpose  of  making  a  good  title. 

No  appeal  was  taken. 


SMITH  V.  LONG. 

[Keversing  0  Daly,  429.] 

If.  y.  Court  of  Appeals  J 1882. 

EjBCTMBirr  IN  Kamb  of  Grantor  ;  Action  bt  Remotb  Grantsb. — 
Plbabinq  in  Ejectment  by  Tenant  in  Common. — ^Amend- 
ment.— Partition  ;  Affirmance  or  repudiation 

BY  ONE  NOT  A  PARTY. — ^BANKRUPTCY ;  SaLB 

of  Lands  by  Assignee  ;  Requisites 
OF  Order  for  Sale. 

Certain  lands  of  which  M.,  a  baDkrupt,  was  the  owner,  as  tenant  in 
common  of  an  undiyided  interest,  were  partitioned  in  an  action  in 
which  M.,  but  not  his  assignee  in  bankruptcy,  was  a  party,  M. 
being  treated  as  still  the  owner  of  such  undivided  interest.*  M.  went 

*  See  Smith  v.  Schlotz,  68  N.  Y.  41. 

vcT..  xn.— 8 
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into  possession  of  the  portion  set  apart  for  him,  and  subsequently 
conveyed  a  part  thereof  to  defendants.  The  assignee  in  bankruptcy 
subsequently,  under  an  order  of  the  bankruptcy  court,  assumed  to 
sell  the  interest  of  M.  in  the  estate,  ^-describing  the  entire  property 
and  ignoring  the  partition, — to  plaintiff^s  remote  grantor.  EJsld,  in 
ejectment,  for  the  recovery  of  the  parcel  held  by  defendants,  that 
the  partition  was  not  binding  upon  the  assignee ;  that  even  if  the 
judgment  was  merely  voidable,  it  was  for  the  assignee  to  affirm  or 
disaffirm  the  partition,  a  right  which  he  was  bound  to  exercise 
within  a  reasonable  time,  and  by  an  unequivocal  act;  that  the 
attempted  sale  of  the  bankrupt's  interest  in  the  whole  property 
amounted  to  a  disaffirmance,  the  assignee  being  presumed  to  know 
the  condition  of  the  estate  at  the  time  of  such  sale,  and  the  pur- 
chaser obtained,  at  most,  but  an  undivided  interest  in  the  lands  in 
question,  and  not  the  entire  fee  in  the  portion  set  apart  to  M. 

A  plaintiff  in  ejectment,  who  claims  the  entire  property,  cannot,  with- 
out amending  his  complaint,  have  judgment  for  an  undivided  inter- 
est as  tenant  in  common. 

It  seems,  however,  that  if  this  were  the  only  objection  to  a  judgment, 
the  complaint  might  be  amended  upon  appeal. 

The  section  of  the  Code  [Code  of  Pro.  §  111;  same  provision,  Code  Civ, 
Pro.  §  1501]* — which  permits  a  grantee  of  land  to  maintain  an  action 
in  the  name  of  his  grantor,  where  the  grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person  claiming  under  a  title  adverse  to 
that  of  the  grantor  at  the  time  of  the  delivery  of  the  grant — is  lim- 
ited to  the  first  grantee  and  does  not  extend  to  a  remote  grantee  of 
the  premises.  The  grantee  must  bring  the  action  in  the  name  of  his 
immediate  grantor  and  must  stand  or  fall  on  the  validity  of  his  title. 

Under  the  Bankrupt  Law  of  1841,  an  assignee  in  bankruptcy  had  no 
power  to  dispose  of  the  real  estate  of  the  bankrupt,  except  in 
pursuance  of  an  order  of  the  bankrupt  court,  fixing  the  time  and 
manner  of  such  sale.  If  the  order  did  not  fix  the  time  of  sale,  the 
omission  was  jurisdictional  and  a  sale  thereunder  void. 

Appeal  from  a  judgment  of  the  general  term  of  the 
court  of  common  pleas,  for  the  city  and  county  of 
New  York,  affirming  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee  [Reported 
below,  9  Daly,  429J. 

The  action  was  brought  by  James  M.  Smith,  as 

♦  See  Throop's  Code  Civ.  Pro,  1881,  §  1501,  noU, 
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grantor  for  the  benefit  of  William  H.  Adams,  against 
John  Long,  and  others,  to  recover  a  lot  of  land,  con- 
veyed by  Jordan  Mott,  to  Job  Long,  in  the  year  1865. 
Jordan  Mott,  the  grantor,  derived  title  to  said  lot  as 
follows  ;  John  Hopper,  his  great  grandfather,  died  in 
1819,  leaving  a  will,  by  which  he  devised  a  large  tract 
of  land  sitnate  in  the  city  of  New  York,  and  desig- 
nated herein  as  the  Hopper  farm,  (of  which  the  lot  in 
question  is  a  part)  to  his  three  grandchildren,  Garrett 
H.  Stryker,  Ann  Stryker  and  Winifred  Mott,  for  life, 
and  the  remainder  to  their  heirs  ;  and  providing  that 
if  either  of  said  grandchildren  should  die  without 
issue,  then  the  interest  of  the  one  so  dying  should  go 
to  the  survivors.  Winifred  Mott  died  in  1862,  leaving 
surviving  her  four  sons,  GJarrett  S.  Mott,  James  S. 
Mott,  Jordan  Mott  (the  above  grantor  of  Job  Long), 
and  Hopper  Mott. 

The  plaintiflE  claims  title  to  the  same  lot  as  follows. 
Jordan  Mott  was  declared  a  bankrupt  in  1842,  and 
whatever  interest  he  then  had  under  John  Hopper's 
will  passed  to  and  became  vested  in,  William  Coventry 
H.  Waddell,  as  assignee  in  bankruptcy. 

In  1862,  an  action  in  partition  was  commenced  in 
the  supreme  court,  to  effect  a  partition  of  the  real 
estate,  of  which  John  Hopi)er  died  seized  among  the 
owners  thereof  ;  Waddell,  the  assignee  in  bankruptcy, 
was  not  made  a  party  to  this  action,  but  Jordan  Mott 
was,  and  was  treated  as  still  the  sole  owner  of  the 
interest  in  question,  which  interest  was  set  apart  to 
him  in  severalty.  Immediately  after  this  judgment  in 
I)artition,  Jordan  Mott,  entered  into  possession  of  the 
part  thus  set  off  to  him  in  severalty,  and  claimed  to  be 
the  owner  thereof  in  fee,  and  then  sold  the  lot 
mentioned,  and  described  in  the  complaint — the  same 
being  a  portion  of  the  land  set  apart  to  him  in  sever- 
alty— to  Job  Long. 

On   the  13th  day  of   June  1868,  the  assignee  in 
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bankruptcy,  obtained  an  order  from  Judge  Blatcliford, 
of  the  district  court,  of  the  United  States,  to  sell  the 
interest  of  J^ordan  Mott,  in  the  estate  of  John  Hopper^ 
deceased,  describing  the  property  by  the  old  farm 
boundaries,  and  ignoring  the  fact  that  public  streets 
and  avenues  had  been  located  over  the  whole  of  said 
estate,  and  also  ignoring  the  partition  of  the  property. 
The  order  directed  the  sale  of  the  right-title  and 
interest  of  said  bankrupt,  in  and  to  any  and  all  real 
estate  described  in  the  will  of  John  Hopper.  No  time 
of  sale  was  fixed  in  such  order,  but  the  assignee  was 
directed  to  sell  "at  public  auction,  and  for  cash,  by 
advertising  the  same  one  time,  fourteen  days  prior  to 
the  date  of  the  day  of  the  sale,  in  the  newspaper  called 
'  The  Times,'  published  in  the  City  of  New  York. ' '  On 
the  18th  day  of  July,  there  appeared  in  the  New  York 
Times  a  notice  that  the  said  interest  would  be  sold  at 
public  auction  for  cash  on  Tuesday,  the  4th  day  of 
August  1868,  at  the  United  States  court  building.  No. 
41  Chambers  St.,  N.  Y.  On  that  day  the  sale  was  ad- 
journed to  the  10th  of  September,  at  the  same  hour  and 
place,  and  on  August  6th,  there  appeared  in  the  New 
York  Times  the  following  notice:  "In  Bankruptcy. 
The  sale  advertised  in  the  Times  of  the  18th  of  July  for 
Thursdajris  hereby  adjourned  till  the  10th  of  September 
next,  at  the  same  hour  and  place.  Dat^d  the  4th  day 
of  August,  1868.  William  Coventry  H.  Waddell, 
official  and  general  assignee."  The  property  was  not 
sold  on  the  10th  of  September,  in  pursuance  of  the  last 
notice.  On  September  11,  1868,  there  appeared  in  the 
N.  Y.  Times,  a  notice  of  which  the  following  is  a  copy : 
"  In  Bankruptcy.  The  sale  advertised  in  the  Tirnes  of 
the  18th  of  July,  and  10th  of  September,  is  hereby 
adjourned  till  the  11th  day  of  September,  at  the  same 
hour  and  place,"  On  the  last  named  day  the  interest 
of  Jordan  Mott  was  sold,  and  bought  by  James  M. 
Smith,  Jr.    No  other  notice  of  sale  was  given.    A  deed 


J 


ABBOTT'S    NEW   CASES.  117 

Smith  V.  Long. 

was  executed  by  the  assignee  to  Smith,  the  purchaser, 
describing  the  property  by  the  old  farm  boundaries. 

On  June  23,  1871,  Smith,  the  purchaser,  conveyed 
to  Talmage  the  interest  he  then  purchased,  and  by  the 
same  description,  describing  it  as  **  the  interest  of  the 
said  bankrupt  Jordan  Mott  in  and  to  any  and  all  real 
estate  described  in  a  certain  will  of  John  Hopper." 
On  February  15,  1872,  said  Talmage  conveyed  the 
same  premises  to  Veeder  Gt.  Thomas,  excepting  and 
reserving  sixteen  lots  which  had  heretofore  been  sold 
and  conveyed  by  deed  of  said  Talmage  to  Charles 
Buckhalter  and  John  Castor. 

On  June  24, 1873,  said  Thomas  conveyed  to  William 
Henry  Adams,  the  plaintiff  herein,  the  interest  which 
he  acquired  by  the  deed  from  Talmage,  excepting  said 
sixteen  lots  mentioned  in  said  last  named  deed.  The 
said  last  named  conveyance  was  subject  to  a  mortgage 
made  by  David  Talmage  and  wife  to  John  Townsend, 
June  27,  1872,  and  the  grantor  therein  covenants 
against  his  own  acts,  excepting  certain  releases,  made 
aad  executed  by  him,  of  a  certain  portion  of  the 
premises  described  in  the  deed.  The  deed  then  pro- 
ceeds to  enumerate  eight  instances  in  which  Yeeder  G. 
Thomas  had  made  conveyances  of  parts  of  said  prop- 
erty. By  these  several  conveyances,  it  is  claimed, 
that  the  title  to  the  lot  in  question  was  vested  in  the 
plaintiff,  Adams. 

WiUiam  FulUrton  and  Aaron  J.  Vanderpoel^  for 
appellants. 

E.  W.  Paigey  for  respondent. 

Tract,  J. — The  plaintiffs  right  to  recover  in  this 
action  is  resisted  upon  the  ground, — First,  that  if  he  has 
any  title  whatever  to  the  premises  in  question,  it  is  to 
an  undivided  twelfth  interest  thereof,  and  not  to  the 
entire  lot;  and,  having  claimed  the  whole  of  the 
premises,  cannot  have  judgment  for  an  undivided  part 
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without  amending  his  complaint.  Second,  that  the 
section  of  the  Code  which  permits  a  grantee  of  land 
to  maintain  an  action  in  the  name  of  a  grantor, 
where  the  grant  or  grants  are  void  by  reason  of 
the  actual  possession  of  the  person  claiming  under 
a  title  adverse  to  that  of  the  grantor,  at  the  time  of  the 
delivery  of  the  grant,  is  limited  to  the  first  grantee,  and 
does  not  extend  to  a  remote  grantee  of  the  premises. 
Third,  that  the  assignee  in  bankruptcy  had  no  power 
to  convey  or  dispose  of  the  premises,  except  in  pur- 
suance of  an  order  of  the  bankrupt  court  which 
should  fix  the  time  and  manner  of  such  sale ;  that  the 
assignee's  sale  to  Smith,  not  having  been  made  in 
pursuance  of  such  an  order,  is  therefore  void. 

We  will  consider  these  questions  in  the  order 
stated. 

The  plain tijBPs  right  to  recover  the  entire  lot  was 
placed  by  the  learned  referee  before  whom  the  case 
was  tried,  upon  the  ground  that  the  plaintiff  had  the 
right  to  affirm  the  partition  made  between  the  heirs 
of  John  Hopper  in  1865,  and,  having  affirmed  it,  was 
entitled  to  recover  that  portion  of  the  premises  set 
apart  to  Jordan  Mott  in  severalty.  We  think  the 
plaintiff  had  no  such  right  of  election.  The  partition 
made  in  the  action  to  which  the  assignee  in  bankruptcy 
was  not  a  party,  and  in  which  he  did  not  appear,  was 
not  binding  upon  him.  If  the  judgment  in  that  case 
was  not  absolutely  void  but  voidable,  it  was  for  the 
assignee  either  to  affirm  or  disaffirm  such  partition. 
It  was  a  right  possessed  by  him,  and  which  he  was 
bound  to  exercise  within  a  reasonable  time  and  by  an 
unequivocal  act.  Such  a  right,  affecting  the  title  to  a 
large  and  valuable  real  estate,  having  many  owners,  ia 
not  one  that  can  be  kept  afloat  for  a  series  of  years, 
and  transferred  from  person  to  person,  to  be  exercised 
at  the  pleasure  of  the  last  transferee.  It  is  conceded 
that  the  assignee  never  affirmed  the  partition,  and  we 
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think  the  sale  made  by  him  in  1868,  amounts  to  a 
disaffirmance  thereof. 

The  assignee,  as  owner  of  the  estate,  is  presumed 
to  have  known  its  condition  at  the  time  of  sale.  He 
knew,  therefore,  that  the  Hopper  farm  had  been 
mapped  and  divided  into  lots  and  streets.  He  knew 
that  the  same  had  been  partitioned  by  the  heirs  of 
Hopper,  and  that  Jordan  Mott  was  in  possession 
of  that  portion  which  had  been  set  off  to  him  in 
severalty.  Assuming  that  he  had  a  right  to  affirm  the 
partition,  when  he  was  about  to  offer  the  interest  of 
Jordan  Mott  in  the  Hopper  farm,  he  was  called 
upon  to  determine  whether  he  would  sell  the  whole 
of  that  portion  set  off  to  Jordap  Mott  in  severalty, 
or  whether,  ignoring  the  result  of  the  partition,  he 
would  sell  the  interest  of  Jordan  Mott  in  the  entire 
farm  as  it  existed  at  the  time  of  his  bankruptcy 
in  1843.  If  he  affirmed  the  partition,  then  he  would 
not  sell  the  interest  of  Jordan  Mott  in  the  whole 
of  the  Hopper  farm,  for  his  entire  interest  in  such 
farm  had  been  divested  by  the  partition,  except  as  to 
that  portion  set  off  to  him  in  severalty.  He  would 
therefore  sell  the  interest  of  Jordan  Mott  in  that 
portion  of  said  farm,  and  the  purchaser  would  take 
Jordan  Mott's  title  thereto,  whatever  it  might  prove 
to  be.  But  he  elected  to  sell  Jordan  Mott's  interest 
in  the  entire  Hopper  farm,  which  farm  is  described 
in  the  notice  of  sale  by  metes  and  bounds. 

It  is  conceded  by  the  learned  counsel  for  the  plain- 
tiff that,  had  the  assignee  offered  for  sale  and  sold 
Jordan  Mott's  interest  as  an  undivided  twelfth  part  in 
the  Hopper  farm,  this  would  have  been  a  disaffirm- 
ance of  the  partition  and  an  election  by  the  assignee 
not  to  be  bound  by  it.  But  this  is  precisely  what  he 
did  do.  As  the  assignee  had  neither  affirmed  nor  dis- 
affirmed the  partition,  the  only  interest  he  had  to  sell, 
was  the  interest  of  Jordan  Mott  in  the  Hopper  farm  as 
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it  existed  at  the  time  of  his  bankraptcy,  and  that  was 
an  undivided  one  twelfth  interest  in  the  entire  &rm. 
However  described,  the  interest  which  was  sold  was,  in 
fact,  an  undivided  interest.  Smith  purchased  a  certain 
and  definite  interest  in  that  property,  and  not  an 
uncertain  and  unknown  interest  which  could  only  be 
made  definite  and  certain  by  some  subsequent  act  of  his, 
or  his  grantee.  We  are  of  opinion,  therefore,  that  Smith 
at  most  obtained  only  an  undivided  one  twelfth  inter- 
est in  the  land  in  question.  The  plaintiff's  right  to 
recover  is  placed  by  the  referee  upon  his  right  to 
affirm,  and  his  affirmance  of  the  partition.  He  does 
not  find  that  the  acts  of  the  defendant  as  co-tenant 
amount  to  an  ouster  of  the  plaintiff  as  tenant  in  com- 
mon (Edwards  v.  Bishop,  4  If,  T.  61).  The  plaintiff 
having  claimed  to  recover  the  entire  lot,  he  cannot, 
without  amending  his  complaint,  have  judgment  for  an 
undivided  part  (Holmes  v.  Seely,  17  Wend.  75;  Gil- 
lett  V.  Stanley,  1  Bill,  121 ;  Cole  t?.  Irvine,  6  Id.  634  ; 
Cook  V.  Wardens,  &c.  of  St.  Paul's  Church,  5  Eurij 
296  ;  affirmed  in  67  N.  Y.  694).  If  this,  however,  were 
the  only  objection  'to  the  judgment,  the  complaint 
might  be  amended  upon  appeal. 

We  think  the  second  objection  to  the  validity  of 
this  judgment  is  also  well  taken.  It  has  long  been 
the  policy  of  the  laws  of  this  state  to  discourage  and 
prevent  dealings  in  pretended  titles  to  real  estate  by 
persons  out  of  possession. 

By  the  Revised  Statutes  of  this  state  it  is  provided 
*'  that  every  grant  of  lands  shall  be  absolutely  void  if 
at  thd  time  of  delivery  thereof  such  lands  shall  be  in 
the  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor"  (1  R.  8.  739,  §  147; 
same  statute,  3  Id.  7th  ed  2196).  *'No  person  shall 
buy  or  sell,  or  in  any  manner  procure  or  make,  or  take 
any  promise  or  covenant  to  convey  any  pretended  right 
or  title  to  any  lands  or  tenements,  unless  the  grantor 
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thereof,  or  the  person  making  such  promise  or  covenant 
shall  have  been  in  possession,  or  he  and  those  by  whom 
he  claims  shall  have  been  in  possession  of  the  same,  or 
of  the  reversion  or  remainder  thereof,  or  have  taken 
the  rents  and  profits  thereof  for  the  space  of  one  year 
before  such  grant,  conveyance,  sale,  promise  or  cove- 
nant is  made,  and  every  person  violating  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor"  (2  H.  S. 
691,  §  6 ;  same  statute,  3  Id.  7th  ed.  2516). 

The  Code  of  Procedure,  §  111,  provides  as  follows  : 
*'  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in 
section  113.  But  this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  aris- 
ing out  of  contract.  But  an  action  may  be  maintained 
by  a  grantee  of  land  in  the  name  of  a  grantor,  or  his  or 
her  heirs  or  legal  representatives,  when  the  grant  or 
grants  are  void  by  reason  of  the  actual  possession  of  a 
person  claining  under  a  title  adverse  to  that  of  the 
grantor  at  the  time  of  the  delivery  of  the  grant.  And 
the  plain  tiflE  should  be  allowed  to  prove  the  facts  to 
bring  the  case  within  this  provision." 

The  Code  of  Civil  Procedure,  which  went  into  opera- 
tion after  the  commencement  of  this  action,  contains 
the  following  provision  in  relation  to  the  same  subject 
matter:  *'  Sec.  1501.  Such  an  action  (that  is,  an  action 
of  ejectment),  maybe  maintained  by  a  grantee,  his  heir 
or  devisee,  in  the  name  of  the  grantor  or  heir,  where  the 
conveyance  under  which  he  claims  is  void  because  the 
property  conveyed  was  held  adversely  to  the  grantor. 
The  plaintiff  must  be  allowed  to  prove  the  facts  to  Bring 
the  case  within  this  section."  It  is  now  insisted  that, 
by  the  true  construction  of  the  Code,  the  right  to  prose- 
cute  such  an  action  in  the  name  of  a  grantor  is  limited 
to  the  first  grantee.  In  this  case  the  property,  while 
held  adversely,  was  conveyed  by  Sniith  to  Talmage,  by 
Talmage  to  Thomas,  and  by  Thomas  to  the  present 
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plaintiff  Adams.  To  hold  that  a  remote  grantee  can 
bring  such  an  action  in  the  name  of  the  original 
grantor  would  be  to  encourage  dealings  in  such  claims 
to  real  estate  and  nullify  the  statute  which  was  intend- 
ed to  prevent  the  party  out  of  possession  from  trans- 
ferring his  right  to  litigate  the  validity  of  the  title. 
Sands  v.  Hughes,  53  iV.  Y.  287, 296.  We  think  a  grantee 
bringing  such  an  action,  must  bring  it  in  the  name  of 
his  immediate  grantor,  and  must  stand  or  fall  on  the 
validity  of  his  title.  We  are  referred  to  no  case  where 
the  action  has  been  maintained  by  or  for  the  benefit  of 
any  one  but  the  first  grantee,  and  we  think  that  a  con- 
struction which  so  limits  the  right  of  action  best 
accords  with  the  public  policy  which  has  so  long  pre- 
vailed in  this  state  relative  to  this  class  of  assumed 
titles  to  real  estate  held  by  persons  out  of  possession 
{Tyler  on  Ejeclment;  Violett  v.  Violett,  2  Bana^  326  ; 
Dubois  V.  Marshall,  3  Id.  336;  Webster  %.  Van  Steen- 
bergh,  46  Barh.  211 ;  Hamilton  v.  Wright,  37  N.  T. 
502,  507;  2  ffllly  526;  Cfhamberlain  v.  Taylor,  14 
Weekly  Biff,  336.  Stevens  v.  Hauser,  39  iV:  Y.  302, 
306,  decides  nothing  to  the  contrary. 

The  remaining  question  to  be  considered  is  whether 
the  sale  made  in  1868,  by  the  assignee  in  bankruptcy 
of  the  interest  of  Jordan  Mott  in  the  Hopper  farm  to 
Smith  was  valid.  Upon  this  question  we  are  unable  to 
distinguish  the  present  case  from  that  of  Osborn  v. 
Baxter,  4  Cush.  406.  The  assignee  in  bankruptcy 
held  a  statutory  title  to  the  real  estate  of  the  bankrupt 
as  trustee,  not  only  for  the  creditors  but  for  the  bank- 
rupt also.  His  power  to  deal  with  the  estate  was 
limited  and  defined  by  the  statute.  He  had  no  authority 
to  sell  such  estate  except  upon  an  order  of  the  bankrupt 
court,  in  which  the  time  and  manner  of  sale  should  be 
fixed  and  determined.  Section  9  of  the  bankrupt  act 
of  1841  reads  as  follows  :  *'  And  be  it  further  enacted, 
that  all  sales,  transfers  and  other  conveyances  by  the 
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assignee  of  the  bankrupt's  property  and  rights  of  pro- 
perty shall  be  made  at  such  times,  and  in  such  man- 
ner, as  shall  be  ordered  and  appointed  by  the  court  in 
bankruptcy."  In  the  present  case  the  order  under 
which  the  assignee  sold  the  property  did  not  fix  the 
time  of  sale.  That  was  fixed  and  determined  by  the 
assignee,  and  not  by  the  court.  In  Osborn  v,  Baxter 
{supra),  SuAW,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  says  : — ''  In  general,  when  a  sale  is  made  under 
a  statute  power,  it  must  appear  that  the  requisitions  of 
the  statute  as  conditions  precedent  to  the  operation  of 
the  power  to  pass  the  estate  had  been  complied  with" 
(Hogan  V.  Hoyt,  37  if.  T.  300).  As  the  order  in  that 
case  failed  to  fix  the  time  and  manner  of  sale,  it  was 
held  that  the  sale  by  the  assignee  was  void  and  no  title 
passed  to  the  purchaser.  We  think  the  case  of 
Osborn  z.  Baxter  well  decided,  and  for  the  reasons 
there  stated,  the  sale  in  the  present  case  should  be  held 
void.  It  is  not  a  question  of  mere  regularity,  but  of 
want  of  power  in  the  oflBicer  making  the  sale.  No  sub- 
sequent act  of  the  court  could  cure  this  defect.  It  is 
jurisdictional  and  may  be  raised  whenever  and  wher- 
ever the  title  claimed  under  such  sale  is  brought  in 
question. 

All  concur  (Andrews,  Ch.  J.,  in  result),  except 
Earl,  J.,  who  dissents. 
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GREENE  V.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO. 
iV.   T.  Superior  Court;  Trial  Term;  Marchj  1883. 

Action  for  Dabcagbs  for  Obstruction  of  priyatb  easement  in 
Highway  and  Park;  Dedication  by  Conyeyancb  of  lots,  with 
reference  to  Park. — Map  by  common  Grantor. -7CAU8E  of 
Action  fob  obstruction,  when  deemed  to  accrue. — Lim- 
itation OF  Actions  for  Imfairino  Easement. — ^Rail- 
road Companies^  use  of  Streets,  &c. — Highways, 
and  the  nature  of  the  easement  of  the  public 
and  of  abutting  ownbrs. — damages,  and  mea- 
SURE OF,  FOR  Obstruction  of  Street. 

The  owner  of  land  merely  cornering  on  a  park  which  was  laid  out 
and  dedicated  by  a  common  grantor  for  the  exclusive  use  of  lots 
fronting  on  the  park,  is  not  entitled  to  an  easement  in  the  access  of 
light  and  air  over  it ;  and  therefore,  cannot  complain  of  ita  use  for 
a  railroad  statibn  by  a  company  deriving  title  from  the  grantor  and 
the  owners  of  such  fronting  lots. 

Before  the  law  will,  in  the  absence  of  an  express  grant,  protect  a 
mere  right  to  a  prospect  or  air  over  a  park  separated  from  an 
adjacent  land-owner's  premises  by  an  intervening  street,  it  must 
appear  affirmatively  that  the  prospect  and  the  air  were  within  the 
contemplation  of  the  original  parties  as  objects  of  the  , dedication 
of  such  park. 

Nor  do  the  mere  facts  that  a  corporation  bad  a  map  made  of  its  prop- 
erty, which,  among  other  parcels,  contained  a  tract  marked 
Hudson  Square,  and  that  thereafter  one  of  plaintiff's  predecessors 
in  title  purchased  from  said  grantor  the  premises  in  suit  as  a  lot 
bearing  a  certain  number  on  said  map,  establish  that  one  of  the 
objects  for  which  the  square  was  marked  out,  was  to  secure  to  the 
lot  sold,  a  prospect  and  the  passage  of  air  over  the  square. 

Drake  9.  Hudson  River  R.  R.  Co.,  7  Barb.  508, — examined  and 
re-affirmed. 

A  cause  of  action  for  damages  for  permanent  obstructions  to  the  high- 
way,— e.  g,y  by  the  unreasonable  occupation  and  use  of  it  by  a  legally 
authorized  railway, — to  the  injury  of  a  neighboring  owner  arises 
on  the  creation  of  the  obstructions,  and  passes,  not  with  the  fee  of 
the  land  served  by  the  easement,  to  successive  owners,  but  to  the 
personal  representatives  of  the  one  first  suffering  damage. 

The  right  of  action  of  a  subsequent  owner  is  barred  by  the  lapse  of 
the  statute  time  from  the  date  of  his  acquiring  title. 


ABBOTT'S    NEW   CASES.  125 

■  ■  ■  ■  '1^  ■  .  ■ 

Greene  «.  N.  Y.  Central,  &c.  R.  R.  Co. 

The  rule  that  an  abutting  owner,  who  has  no  ownership  in  the  soil  of 
a  street,  cannot  recover  against  a  steam  railroad  company  using 
the  surface  without  making  him  compensation, — re-affirmed;  and 
the  case  distinguished  from  that  of  occupation  by  the  structure  of 
an  elevated  railroad. 

The  law  of  the  public  street  is  motion, — and  any  use  of  'a  street 
which  materially  abridges  or  obstructs  and  unreasonably  affects  an 
abutting  owner's  right  of  passage  and  repassage,  of  ingress  and 
egress  to  and  from  his  premises,  and  his  enjoyment  of  light  and  air 
from  the  street,  gives  to  the  injured  parly,  in  case  of  special 
damage  therefrom,  a  right  of  action  against  the  offending  party  for 
the  recovery  of  the  damages  actually  sustained ;  and  this  is  true 
even  though  the  abridgement  or  obstruction  be  of  a  temporary 
character,  or  made  in  the  pursuit  of  a  lawful  business  and  to  some 
extent  called  for  by  circumstances  arising  in  the  course  of  such 
pursuit. 

The  rule  of  damages  is  the  impairment  of  the  rental  value  of  the 
premises  from  the  date  of  plaintiff's  title  to  the  commencement  of 
the  action;  and  the  impairment  must  be  determined  with  reference 
to  the  condition  in  which  the  premises  were  at  the  former  date,  and 
to  the  uses  for  which  they  were  then  rented,  or  could  have  been 
put  without  change.         ^ 

John  W.  Greene  sued  the  New  York  Central  &  H. 
R.  R.  R.  Co.,  for  damages  for  the  closing  of  St.  John's 
Park  in  the  city  of  New  York,  the  erection  of  a  freight 
depot  thereon,  and  the  construction  and  manner  of 
operation  of  a  steam  railroad,  through  Hudson  street, 
past  his  premises,  which  cornered  on  the  park. 

Further  facts  appear  in  the  opinion. 

L  Motion  by  defendants  at  the  trial  to  dismiss  the 
complaint. 

Jvlien  T.  Davis  and  J.  B.  Miller^  for  plain  tiJQf,  and 
against  the  motion. — I.  That  the  injuries  caused  by 
defendant  are  actionable  and  a  nuisance,  even  if  made 
without  negligence  (Anderson  v.  Rochester,  L.  &c., 
R.  R.  Co.,  9  How.  Pr.  553, 566 ;  HiUsij.  Miller,  3  Paige, 
254 ;  Wyman  v.  Mayor,  &c.,  11  Werid.  486,  497 ;  Trustees 
of  Watertown  v,  Cowen,  4  Paige^  510 ;  Hunter  o. 
Trustees  of  Sandyhill,  6  Hill^  407 ;  People  v.   Cun- 
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ningham,  1  Den.  524,  636 ;  Rex  v.  Jones,  3  Camph.  230; 
The  King  v.  Russell,  6  East^  427  ;  Moore  v.  Jackson,  2 
Abh,  N.  a  211,  212  ;  Webb  v.  Forty-second  Street,  &c,, 
R.  R.  Co.,  Daily  Register^  February  12,  1881 ;  Knox 
Z).  Mayor,  &c.,  65  Barb.  404,  408 ;  Davis  v.  Mayor,  &c. 
14  N.  T.  606 ;  Caro  v.  Metropolitan  El.  R.  R.  Co.,  46 
Super.  Ct.  [J.  &  S\  138 ;  Drake  v.  Hudson  R.  R.  R. 
Co.,  7  Barb.  608 ;  McKeon  ?j.  See,  4  Robt.  449,  and 
cases  there  cited ;  Heeg  ^>.  Licht,  80  N.  Y.  679,  682 ; 
8  Abb.  N.  C.  356 ;  reversing  16  Hun^  267 ;  Sedgw.  on 
DamQ'ges  [6th  ed.]  141. 

II.  That  defendant  was  proved  guilty  of  reckless 
and  negligent 'management  of  the  freight  depot  and 
tracks  continuously,  up  to  the  time  of  bringing  this 
action,  and  each  of  such  acts  constitutes  a  new  cause  of 
action.  * 

III.  That  defendant  had  acquired  no  right  by  pre- 
scription or  otherwise,  up  to  or  at  the  time  of  the 
bringing  of  this  action,  to  injure  plaintiffs  property  (3 
Washb.  on  Real  Prop.  339 ;  Smyles  v.  Hastings,  22 
N.  Y.  217;  Jewett  «.  Jewett,  16  Barb.  160  ;  Colvin 
V.  Burnet,  17  Wend,  664;  Thompson  v.  Mayor,  &c., 
11  N.  Y.  116  ;  Hart  v.  Vose,  19  Wend.  366  ;  People  v. 
Cunningham,  1  Den.  636 ;  Mills  v.  Hall,  9  Wend. 
316 ;  Lansing  v.  Smith,  8  Cow.  146,  162 ;  affi'd  in  4 
Wend.  9  ;  Van  Zandt  v.  Mayor,  &c.,  8  Bosw.  376). 

IV.  The  acts  of  the  Legislature  can  be  no  defense 
(Hay  V.  Cohbes  Co.,  2  iV.  Y.  169  ;  Carhart  v.  Auburn 
Gas  light  C&.,'  22  Barb.  297,  307  ;  People  v.  N.  Y.  Gas 
Light  Co.,  6  Lans.  467 ;  S.  C,  64  Barb.  66 ;  Fletcher  t). 
Auburn  &  Syracuse  R.  R.  Co.,  26  Wend.  462;  Seneca 
Road  Co.  V.  Auburn  and  Rochester  R.  R.  Co.,  6  Htll^ 
170  ;  Mahon  v.  N.  Y.  Central  R.  R.  Co.,  24  N.  Y.  668 ; 

*  Addison  on  Torts,  256  ;  CoDboctoa  Stone  Co.  v.  Buffalo,  &c.,  R. 
R.  Co.,  53  Barb,  392;  reversed  in  51  iV.  T.  673  ;  8  Blacks.  Comm.  220; 
Vedder  «.  Veddor,  1  Den.  257;  Brown  v.  Cayuga  &  Susq^  R.  R.  Co., 
12  N.  F.  480. 
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Drake  v,  Hudson  R.  R.  R.  Co.,  7  Barb.  508 ;  Caro  v. 
Metropolitan  El.  R.  R.  Co.,  46  Super.  Ct.  \J.  &  51] 
138 ;  People  t).  Kerr,  27  iV^.  J".  188 ;  3  Kent  Cora,  [5tli 
ed].  433 ;  Dunham  -y.  Williams,  37  N.  Y.  251;  reversing 
86  Barb.  136).  And  where,  as  here,  the  owner  of  the 
premises  owns  the  fee  of  one-half  of  the  street,  the  rail- 
road must  make  compensation  for  occupying  the  street 
(Williams  v.  N.  Y.  Central  R.  R.  Co.,  16  N.  Y.  97; 
Wager  v.  Troy  Union  R.  R.  Co.,  25  N.  Y.  526). 

FranTc  Loomis  and  H.  H.  Anderson^  for  defendant 
and  motion,  cited  Van  Zandt  v.  Mayor,  &c.,  8  Bosw. 
375  ;  Drake  v.  Hudson  R.  R.  R.  Co.,  7  Barb.  508,  533  ; 
Transportation  Co.  v.  Chicago,  99  U.  S.  (9  Otio),  635, 
640;  Chapman  v.  Albany,  &c.,  R.  R.  Co.,  10  Barb. 
360 ;  Hobart  v.  Milwaukee  City  R.  R.  Co.,  27  Wis.  194 ; 
S.  C,  9  Am.  R.  461 ;  Mathews  v.  Kelsey,  68  Me.  56 ;  S, 
C,  4  Am.  a.  248 ;  Pierce  on  Hailroads,  243  ;  New 
Orleans,  &c.  R.  R.  Co.  v.  New  Orleans,  1  La.  Ann. 
128;  Knight  v.  Carrolton,  9  Id.  284;  O' Conner  v.  St. 
L.  K.  C.  &  N.  C.  R.  R.,  5  Am.  &  Eng.  R.  R.  Cases ^ 
324 ;  Cadler  v.  M.  W.  R.  R.  Co.,  44  Iowa,  11 ;  Fallen 
X.  Des  Moines  V.  R.  R.  Co.,  29  Id.  148 ;  Story  v.  N. 
Y.  Elevated  R.  R.  Co.,  11  Abb.  N.  C.  236;  People  v. 
Kerr,  27  N.  Y.  188,  191. 

Feeedman,  J. — This  case  presents  so  many  inter- 
esting questions,  and  the  authorities  cited  and  relied 
upon  by  the  learned  counsel  for  the  parties  are  so 
numerous,  that  owing  to  the  short  perio(r  I  had  for 
their  examination,  the  result  of  my  examination  must 
be  announced  briefly  and  without  much  elaboration. 

The  action  is  brought  by  the  plaintiff  as  owner  of 
the  fee,  since  1874,  of  premises  situated  on  the  north- 
westerly corner  of  Hudson  and  Laight  streets,  in  the 
city  of  New  York,  to  recover  damages  sustained  by 
reason  of  the  closing  of  St.  John's  Fark,  the  erection 
of  a  freight  depot  thereon,  the  construction  and  con- 
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tinned  existence  of  a  steam  railroad,  through  Hudson 
street,  the  operation  of  the  railroad,  and  the  manner  of 
its  operation. 

In  1797  the  corporation  known  by  the  title  of  ''  The 
Rector  and  Inhabitants  of  the  City  of  New  York  in 
communion  with  the  Protestant  Episcopal  Church  in 
the  State  of  New  York"  (which  for  convenience  sake  I 
shall  hereafter  style  the  corporation  of  Trinity  Church), 
as  owner  in  fee  simple  of  a  large  tract  of  land  in  that 
vicinity,  caused  a  map  to  be  made  of  its  property,  on 
which  St.  John's  Park  appears  under  the  name  of 
Hudson  square.  In  1803  the  said  square  seems  to  have 
been  set  apart  by  the  corporation  as  a  private  orna- 
mental park  or  square  for  the  benefit  of  the  persons 
who  had  leased  or  should  lease  from  Trinity  Church 
adjacent  lots  of  land  directly  fronting  towards  the  said 
park  or  square  on  each  side  thereof.*    The  lessees  of 

- — - 

*  The  map  alluded  to  above  is  still  in  the  possession  of  Trinity 
Church,  and  was  in  evidence  in  this  action.  It  was  made  by  Charles 
Loss,  a  city  surveyor,  is  dated  April,  1799,  and  delineates  the  so-called 
'*  Church  Farm,"  and  adjacent  lands.  There  is  an  earlier  though 
sn^aller  map,  showing  **  part  of  Hudson  Square,"  and  adjacent  streets, 
attached  to  an  unrecorded,  ancient  and  interesting  deed  (not  in  evi- 
dence in  this  case,  although  it  was  in  Drake  o.  Hudson  R.  R.  R.  Co., 
7  Barh  608),  which  can  be  seen,  in  a  worn  and  dilapidated  condition, 
at  the  comptroller's  office  in  this  city.  The  following  successive 
instruments  indicate  the  course  of  events  which  gave  rise  to  the 
various  easements  and  interests  involved  in  this  case,  and  such  of 
them  as  were  not  in  evidence  in  this  action  are  inserted  to  complete 
the  reader's  view  of  this  series  of  precedents,  and  the  foundation  and 
muniments  of  easements  of  this  class. 

The  oldest  deed  of  all  (mentioned  above)  is  dated  June  20,  1797, 
and  is  a  conveyance  from  Trinity  Church  Corporation  to  New  York 
city,  of  certain  lands,  laid  out  for  streets  *^  in  Trust  that  the  same 
streets  so  granted  be  kept  open  for  the  use  of  the  citizens  of  the  said 
city  of  New  York  forever."  It  mentions  the  "  intended  square  called 
Hudson  Square,"  and  is  of  sufficient  interest  here  to  warrant  its  in- 
sertion in  full,  as  follows.  Portions  lost  by  the  wear  and  tear  of  time 
are  indicated  by  brackets. 
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such  adjacent  lots  subsequently  acquired  title  to  their 
respective  lots  by  purchase  from  Trinity  Church.  The 
owners  of  all  other  lots  in  the  vicinity  though  they, 

•*  TTiis  Indenture  made  the  twentieth  day  of  June  in  the  year  of  our 
Lord  One  thousand  seven  hundred  and  ninety  seven  Between  The 
Beetorand  Inhabitants  of  the  City  of  New  York  in  Communion  with  the 
Protestant  Episcopal  Church  in  the  State  of  New  York  of  the  first  part 
and  the  Mayor  Aldermen  and  Commonalty  of  the  said  City  of  New 
York  of  the  second  part  witnesseth  that  the  said  parties  of  the  first 
part  for  and  in  Consideration  of  the  sum  of  Five  Dollars  of  Lawful 
money  of  the  United  States  of  America  to  them  in  hand  well  and 
truly  paid  by  the  said  Parties  of  the  second  part  at  or  before  the 
Sealing  aitd  Delivery  of  these  presents  the  receipt  whereof  is  hereby 
acknowledged  and  thereof  and  therefrom  and  from  every  part  and 
parcel  thereof  the  said  parties  of  the  first  part  Do  acquit  Release 
EzonerBte  and  for  Ever  Discharge  the  said  Parties  of  the  second  part 
and  their  successors  and  every  of  them  by  these  Presents  Do  Grant 
Bargain  sell  Alien  Release  Convey  and  Confirm  unto  the  said  Parties 
of  the  second  part  and  to  their  successors  and  assigns  for  Ever  All 
thaw  Certain  Pieces  or  parcels  of  Land  in  the  sixth  Ward  in  said  City 
belo  [     .  .  ]  of  ^h^  fi^t  part  and  laid  [  J  for  Streets, 

to  wit,  the  Land  of  the  said  Parties  of  the  first  part  laid  out  for  Green- 
wich Street  as  now  opened  [  ]  six  feet  in  Width,  their  Land 
laid  out  for  Washington  Street  from  Reade  Street  as  far  as  the  Southern 
side  of  the  Land  of  Frederick  Rhinelander,  being  [  ]-y  feet  in 
Width,  their  Land  laid  out  for  Hudson  Street  from  Barley  Street  to  the 
Pasture  Fence  at  Moore  Street  on  the  South  side  of  tlie  intended  Square 
Called  Hudson  Square  the  same  Hudson  Street  being  in  Width  Ninety 
feet,  and  their  Land  laid  out  for  Duane  Street  and  Jay  Street  all 
which  Streets  are  Designated  upon  the  Map  or  Chart  to  these  presents 
annexed  together  with  all  and  singular  the  [  ]-its  Privileges 
advantages  Emoluments  Hereditaments  and  Appurtenances  whatso- 
ever to  the  said  hereby  Granted  Premises  belonging  or  in  any-[  ]-e 
appertaining  and  the  Reversion  &  Reversions  Remainder  and  Re- 
mainders Rents  Issues  and  Profits  of  all  and  Singular  the  said  Premises 
[  ]  every  part  and  parcel  thereof  with  the  appurtenances 
To  Have  And  To  Hold  all  and  singular  the  said  Pieces  or  parcels  of 
Land  Hereditaments  and  Premises  above  in  and  by  these  presents 
Released  and  Conveyed  and  every  part  and  parcel  thereof  with  the 
appurtenances  unto  the  said  parties  of  the  second  part  their  successors 
and  Assigns  to  the  only  proper  use  and  behoof  of  the  said  parties  of 
the  second  part  their  Successors  and  Assigns  for  Ever  To  [  ?  ]  Intnt 
Vol.  XII.— 9 
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also,  derived  their  title  from  Trinity  Church,  were  to 
have  no  right  or  claim  to  the  continuance  of  the  park 
or  square  as  such. 

(Intent)  Xeeertheleas  and  in  Trust  that  the  same  Streets  so  granted  be 
kept  open  for  the  use  of  the  Citizens  of  the  said  City  of  New  York 
for  Ever.  In  Witness  whereof  the  said  Rector  and  Inliabitants  of  the 
City  of  New  York  in  Communion  of  the  Protestant  Episcopal  Church 
in  the  State  of  New  York  have  caused  their  Seal  to  be  '  affixed  here- 
unto the  day  and  year  first  above  Written — ^Witness  John  Charlton 
Church  Warden  the  same  Day  and  Year. 

*•  John  Charlton." 
[Attest  to  interlineation] 
"  Rich  :  Harison" 
"  Clerk—" 

A  quaint  oval  stamped  paper  seal  is  attached  to  the  instmment  by 
ribbons.  The  accompanying  map  shows  a  part  of  Hudson  Square, 
Hudson  Street,  Greenwich,  Moore,  Washington,  Duane,  Jay,  etc. 

Next  in  order  is  a  deed  dated  August  23,  1802.  This  was  not  in 
evidence,  and  is  apparently  unrecorded,  but  it  can  be  seen  in  the 
comptroller's  office.  The  conveyance  is  from  Trinity  Church  to  New 
York  city  of  certain  lands  for  certain  streets,  '*  in  trust  that  the  same 
be  left  open  as  public  l^treets  for  the  use  and  benefit  of  the  inhabitants 
of  the  said  city  forever."  On  the  accompanying  map  is  the  follow- 
ing memorandum.  ^'  Hudson  Street  to  Moore  Street  and  Greenwich 
Street  to  Watts  Street  were  surrendered  to  the  corporation  in  1779 — 
N.  B.  The  streets  stained  with  red  are  now  given  up  to  the  city 
corporation." 

This  deed,  and  the  privileges  arising  thereunder,  was  the  subject 
of  consideration  and  action  by  the  common  council  of  the  city  of 
New  York,  as  will  be  seen  by  reference  to  their  "  minutes,"  as  fol- 
lows, wherein  they  mention  the  receipt  thereof  and  refer  it  to  the 
examination  of  the  recorder  and  street  commissioners,  [Minutes  of 
Common  Council,  vol.  14,  p.  407,  Aug.  28,  1802,]  who  report  "that 
they  find  the  said  conveyance  to  be  accurate  and  sufficient  ;"  where- 
upon it  is  ordered,  that  it  be  "preserved  among  the  conveyances  of 
this  board  and  recorded  in  the  clerk's  office."  M.  C.  C.  vol.  14,  p. 
418,  Aug.  80,  1802.  Later  on  it  is  "  ordered  that  the  street  commis- 
sioners be  directed  to  examine  and  report  the  situation  of  the  streets 
lately  ceded  to  this  board  by  the  corporation  of  Trinity  Church  and 
report  what  is  proper  to  be  done.  See  same  volume,  p.  489,  Oct.  4, 
1802.  In  due  time  they  report  the  existence  of  certain  incumbrances 
upon  the  said  streets,  finding  therein  several  occupied  houses,  and 
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The  park  or  square  extended  to  the  east  side  of 
Hudson  street,  from  Beach  street  on  the  south,  to 
Laight  street  on  the  north.  The  premises  in  suit  are 
situated  on  the  northwesterly  corner  of  Hudson  and 

gravely  mention  what  is  now  a  bit  of  local  history,  which  would 
have  been  within  the  memory  of  worthy  Peter  Cooper,  that  **  almost 
all  that  part  of  the  streets  ceded  as  aforesaid  and  lying  between  Green- 
wich street  and  the  river  is  occupied  by  sawyers  either  by  their  pits 
or  logs/'  They  then  recommend  ^Hhat  notice  should  be  given  to  all 
those  who  are  in  possession  of  any  part  of  the  said  streets  either  by 
houses  or  otherwise  that  all  such  incumbrances  be  removed  on  or 
before  the  first  day  of  May  next.  It  was  thereupon  order- [^]  that 
the  said  report  be  confirmed  and  that  the  clerk  of  this  board  give  such 
notices  accordingly/^    Sec  same  vol.  p.  451,  OcL  18,  1802. 

By  consulting  the  volume  of  indexes,  references  to  other  and 
similar  proceedings  can  be  found.  Volume  15  of  the  minutes,  we  are 
informed,  has  been  missing  for  thirty  years,  and  a  gap  is  thereby 
made  in  these  records  from  May,  1803,  to  December,  3,  1804. 

We  are  informed  that  none  of  these  minutes  were  in  evidence  in 
the  present  case.  Extracts  from  the  minutes  of  the  vestry  of  Trinity 
Church,  however,  were,  though  plaintiff  objected  to  their  admission 
**  on  the  ground  that  the  evidence  offered  appears  to  relate  to  trans- 
actions that  occurred  after  the  conveyance  to  the  plaintiff ^s  original 
grantee.  Objection  overruled.  Plaintiff  excepts.''  It  is  understood 
that  upon  them  and  upon  the  recital  in  the  trust  deed  of  1827,  that 
"  whereas  the  said  parties  of  the  first  part  [Trinity  Church]  did  on  or 
about  the  yesnr  of  our  Lord  One  thousand  eight  hundred  and  three, 
appropriate  and  lay  out  a  certain  piece  or  parcel  of  land  situate  in  the 
fifth  ward  of  the  city  of  New  York,  called  Hudson  Square,  bounded 
[etc.]  to  the  end  and  intent  that  the  same  should  be  and  remain  an 
ornamental  square  or  park,"  rested  the  judicial  inference  that  **  in  1803 
the  said  square  seems  to  have  been  set  apart  by  the  corporation  [of 
Trinity  Church]  as  a  private  ornamental  park  or  square,"  etc.,  for 
which  see  opinion. 

Some  extracts  of  the  aforesaid  Trinity  Church  minutes  may  be  per- 
tinent in  this  connection.  They  begin  with  the  resolution  of  Novem- 
ber 13,  1797,  **that  the  committee  of  leases  cause  a  correct  map  to  be 
made  of  the  whole  estate  of  this  corporation  ;"  and  this  we  under- 
stand was  the  origin  of  the  **  Church  Farm  "  or  so-called  **Lob8  Map." 

On  April  14,  1803,  it  was  **  resolved  that  the  committee  of  leases 
be  vested  with  power  to  make  such  arrangements  with  the  purchasers 
of  the  lots  on  the  square  as  they  may  think  proper." 
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Laight  streets.  They  therefore  never  fronted  towards 
the  said  park  or  square,  and  neither  ander  the  arrange- 
ment pursuant  to  which  in  1803,  the  park  or  square 
seems  to  have  been  set  apart,  nor  under  the  declaration 

On  May  12,  1803,  were  various  **  resolutions  restricting  the  build- 
ings to  be  erected  on  Hudson  Square." 

On  June  12,  1806,  it  was  **  resolved  that  Hudson  Square  be  granted 
to  the  lessees  of  the  adjoining  lots,  during  their  leases,  in  such  man- 
ner as  may  best  conduce  to  its  improvement." 

The  various  considerations,  resolutions,  reports  of  committees,  and 
observations  upon  the  original  drafts  of  what  gradually  developed 
the  action  of  Trinity  Church  in  respect  to  Hudson  square  and  the  sur- 
rounding property,  and  finally  matured  into  the  important  trust  deed 
of  1827,  is  exposed  and  may  be  traced  at  length  in  these  minutes. 
See  additional  entries  under  the  dates  of  Dec.  8,  1803  ;  May  12,  1823; 
June  9,  1823;  March  13,  1826,  and  May  23,  1826. 

It  would  almost  seem  that  the  missing  volume  of  the  common 
council  minutes,  for  1803  and  1804  (although  the  correspondiog  index 
does  not  reveal  it)  or  some  other  records  would  throw  additional  light 
upon  the  precise  time  when  Hudson  square  was  first  set  apart  for  *^  a 
private  ornamental  park  or  square,"  which  th&  judicial  inference 
places  in  the  year  1803.     Possibly  it  was  earlier. 

Then  follows  a  conveyance,  dated  December  1,  1813,  and  recorded 
March  18,  1814,  at  Lib.  105,  p.  159.  This  is  from  Trinity  Church  to 
New  Toilc  city.  In  consideration  of  a  release  by  the  city  to  the 
church  of  a  certain  piece  of  land  no  longer  intended  to  be  occupied 
as  a  street,  the  corporation  "  do  give,  grant,  bargain,  sell,  release  and 
confirm  unto  the  said  parties  of  the  second  part,  their  successors  and 
assigns,  all  those  certain  pieces  and  parcels  of  land,  situate  in  the  said 
city  laid  out  and  opened,  or  intended  to  be  laid  out  and  opened,  as, 
and  for  public  streets,  and  delineated  upon  the  map  or  ch^rt  thereto 
annexed  ....  subject  only  to  such  leases  and  terms  of  years  as 
may  exist  or  have  been  granted  of  any  parts  and  parcels  thereof,  the 
rents  whereof  are  hereby  reserved  ....  to  the  said  parties  of  the 
second  part,  and  their  successors  forever,  for  public  uses  in  like 
manner  as  the  other  streets  of  and  in  the  said  city,  are  used  and 
employed." 

Tlie  above  cedes  to  the  city,  among  others,  Hudson  street ;  and 
plaintiff^s  premises  being  situated  at  the  northwest  corner  of  Hudson 
and  Laight  sti^ets,  are  affected  thereby,  and  this  becomes  of  impor- 
tance, and  was  in  evidence. 

Another  and  similar  instrument,  dated  July  10,  1815,  and  recorded 
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of  trust  executed  by  Trinity  Church  in  1827,  had  they 
the  right  or  easement  attached  to  them  that  the  park 
or  square  should  be  continued  and  preserved  as  such. 
By  deed  of  March  2,  1867,  Trinity  Church,  with  the 

February  17,  1831,  at  Lib.  269,  p.  816,  between  the  same  corporations 
recites  that:— '*  Whereas  divers  pieces  or  parcels  of  land  within  the 
said  city  of  New  York,  and  lying  within  the  boundary  lines  of  the 
lands  belonging  to  the  said  parties  of  the  first  part,  situate  between 
Harrison  and  Watts  streets,  are  used  and  occupied  as  public  streets, 
and  the  said  parties  of  the  first  part  heretofore  agreed  to  grant  and 
cede  the  same  for  that  purpose  to  the  said  parties  of  the  second  part 
but  no  grant  or  cession  for  the  same  appears  to  have  been  executed 
and  the  said  parties  of  the  second  part  are  now  desirous  to  receive 
the  same.  Now  therefore''  ....  etc.,  the  lands  so  ceded  '*to  be 
laid  out  and  opened  as  and  for  public  streets,"  ....  and  are  ^^  de- 
lineated upon  the  map  or  chart  hereto  annexed."  .  !  .  .  being 
granted  ^Ho  the  said  parties  of  the  second  part  and  their  successors 
forever,  for  public  uses,  in  the  like  manner  as  the  other  streets  of  and 
in  the  said  city  are  used  and  employed." 

We  now  come  to  the  Declaration  of  Trust  between  Trinity  Church 
and  certain  adjoining  property  owners  whose  lots  fronted  on  Hudson 
square.  This  is  dated  May  2^,  1827,  and  recorded  May  12,  1880,  at 
Lib.  262,  p.  184.  As  before  remarked,  it  recites  the  laying  out  of  the 
square  for  ornamental  purposes  in  1803.  Also,  the  designation  and 
numbering,  from  one  to  fifty-eight,  on  a  map  [see  the  Loss  map]  of 
the  lots  fronting  on  said  square,  and  that  they  have  been  sold.  That 
''Hudson  square  has  been  since  enclosed  and  improved,  but*  no 
satisfactory  provision  having  been  made  for  maintaining  and  support- 
ing the  said  square,  the  said  parties  of  the  first  part  have  not  yet 
executed  any  conveyance  or  assurance  of  or  concerning  the  use  and 
enjoyment  of  the  same."  As  to  the  enjoyment  of  the  park  :  ''It 
being  expressly  understood  that  such  right,  privilege  and  benefit  is  to 
attach  exclusively  to  such  of  the  said  lots,  parts  or  parcels  of  lots  as 
are  situate  and  fronting "  on  said  square.  That  "it  has  been  mutually 
agreed  by  and  between  the  parties  to  these  presents  that  the  legal 
title  and  estate  of  and  in  the  same  piece  or  parcel  of  land  called  Hud- 
son square  ahall  remain  vested  in  the  said  parties  of  the  first  part  and 
their  successors  upon  trust  to  preserve  and  continue  the  same  as  a 
private  ornamental  park  or  square  for  the  common  resort  and  recre- 
ation of  all  the  parties  to  these  presents  of  the  second  part  and  of  their 
respective  heirs  and  assigns  being  owner  or  owners  of  any  or  either  of 
the  said  adjacent  lots  or  of  any  or  either  of  the  said  parts  or  parcels 
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assents  of  the  reqaisite  namber  of  adjacent  owners, 
whose  lots  fronted  towards  the  park  or  square,  and  in 
consideration  of  the  sum  of  one  million  dollars,  con- 
veyed, as  it  lawfully  could  do,  the  said  park  or  square 

thereof  situate  and  fronting  as  aforesaid."  That  the  fronting  lot 
owner's  tenants  have  similar  privileges. 

Now,  therefore,  etc.,  they  covenant,  etc.,  "upon  trust  to  preserve 
and  continue  the  same  forever  hereafter  as  a  private  or  ornamental  park 
or  square  for  the  uses  and  purposes  hereinbefore  expressed  and 
declared,  and  subject  to  the  conditions,  provisions,  regulations  and 
agreements  hereinafter  contained." 

Various  provisions  for  the  maintenance  and  use  of  the  square  fol- 
low: **  And  provided  further  that  no  building  or  structure  whatever 
shall  on  any  pretense  be  erected  or  put  on  the  said  park  or  square 
without  the  consent  or  concurrence  of  the  said  parties  of  the  first  part 
and  of  at  least  so  many  of  the  said  other  owners  as  shall  together  hold 
and  possess  two-thirds  in  number  of  the  lots  or  parts  or  parcels  of  lots 
situate  and  fronting  as  aforesaid  which  are  now  held  and  possessed 
by  the  said  parties  hereto  of  the  second  part." 

It  also  provides  that  if  there  is  any  default  or  failure  by  the  said 
owners  in  the  proper  payment  of  the  costs,  fees,  charges  and  expenses, 
then  that  the  said  parties  of  the  first  part,  and  their  successors  may 
^'  grant  and  convey  the  said  park  or  square  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,. their  successors  and  assigns 
forever  as  a  public  place  or  park  for  the  use  and  resort  of  all  the  in- 
habitants of  the  said  city  on  such  condition's  and  under  such  restric- 
tions and  regulations  as  to  them,  the  said  parties  of  the  ^rst  part  or 
their  successors,  shall  seem  meet  and  expedient." 

The  following  clause  paves  the  ways  for  their  later  conveyance  to 
the  railroad:  " Provided  further  that  if  at  any  time  hereafter  the  said 
parties  of  the  first  part  or  their  successors  and  so  many  of  the  said 
other  owners  of  the  said  lots  and  parcels  of  lots  situate  and  fronting 
as  aforesaid  as  shall  together  hold  and  possess  two-thirds  in  number 
of  all  the  lots  now  held  and  possessed  by  the  said  parties  of  the  second 
part  shall,  by  writing  under  their  respective  seals,  mutually  agree  upon 
any  other  disposition  to  be  made  of  the  said  park  or  square,  then  and 
in  such  case  it  shall  be  lawful  for  the  said  parties  of  the  first  part  in 
their  discretion  to  dispose  of,  sell  and  convey  the  said  park  or  square 
in  such  manner  and  for  such  purposes  as  shall  or  may  be  expressed 
in  such  writing,  it  being  understood  and  hereby  expressly  agreed  that 
in  case  of  any  such  disposition,  sale  and  conveyance  as  is  last  above 
mentioned,  the  said  parties  of  the  first  part  and  the  others  of  the  said 
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to  the  Hudson  River  R.  R.  Go.    The  description  of  that 

deed  by  legal  construction  conveyed  the  fee  to  the 

center  of  the  streets  by  which  the  park  or  square .  was 

bounded,  but  as  matter  of  fact  the  fee  of  said  streets 
, 

owners  shaU  severally  participate  in  and  have  and  enjoy  the  benefit 
and  advantages  thence  resulting  according  to  the  actual  extent  in 
front  of  the  land  which  they  may  severally  hold  and  possess,  fronting 
on  either  of  the  said  streets  called  Varick,  Laight,  Hudson  and  Beach 
streets,  opposite  to  the  said  park  or  square." 

Along  in  1866,  we  find  recorded  a  series  of  agreements  by  owners 
and  mortgagees  of  lots  fronting  on  St.  John's  park  [formerly  called 
Hudson  square]  to  the  efi^ect  that  Trinity  church  shall  and  may  ^^sell 
and  convey  in  fee  simple  the  said  square  ....  to  such  person  or 
persons,  and  for  such  purpose  or  purposes  as  to  them  [it]  shall  seem 
expedient,  provided  the  price  or  sum  for  which  the  same  shall  be 
sold,  shall  not  be  less  than  one  million  of  dollars. '^  One  of  these  was 
sent  abroad,  wliere  it  was  executed  at  the  **  City  of  Paris  and  Empire 
of  France." 

It  is  said  that  the  expense  of  obtaining  them  amounted  to  a  large 
sum.  J'or  an  example  of  one  of  these,  see  Lib.  of  Conv.  1003,  p.  348, 
bearing  date  October  0,  1866,  and  recorded  March  9,  1867. 

Having  obtained  the  consent  of  the  said  property  ownere  etc.,  to 
convey,  &s  was  contemplated  in  the  deed  of  trust  in  1827,  Trinity 
Church  now  covenants  and  agrees  **to  and  with  such  owners  that  we 
will  sell  and  convey  in  fee  simple  the  said  square  to  such  person  or 
persons,  and  for  such  purpose  or  purposes  as  to  us  shall  seem 
expedient,  for  a  price  or  sum  not  less  than  one  million  of  dollars." 
This  instrument  is  dated  October  9,  1866,  and  recorded  Lib.  1003,  "p. 
848,  on  March  9,  1867. 

Finally,  by  an  indenture  dated  March  2,  1867, — upon  which,  by 
the  way,  there  is  one  thousand  dollars  in  revenue  stamps, — Trinity 
Church  conveys  in  pursuance  of  certain  previous  indentures  and 
agreements,  to  the  Hudson  River  Railroad  Company  in  fee,  **A11 
that  certain  piece  or  parcel  of  land  situate,  lying  and  being  in  the 
fifth  ward  of  the  city  of  New  York,  being  part  of  the  lands  of  the 
said  parties  of  the  first  part  called  Hudson  square." 

Plaintiff's  chain  of  title  to  the  premises  in  question  in  this  action, 
situated  at  the  northwest  corner  of  Laight  and  Hudson  streets,  is  as 
follows:  Deed  from  Trinity  Church  Corporation  to  Daniel  Paris, 
dated  May  9,  1805,  recorded  August  10,  1822,  Lib.  161,  p.  268,  exe- 
cuted and  acknowledged  in  1822.  As  under  this,  plaintiff  claimed 
to  own  in  fee  to  the  middle  of  the  streets  bounding  his  premises,  it 


136 


ABBOTT'S    NEW   CASES. 


Greene  v,  N.  T.  Central,  &c.  R.  R.  Co. 


had  already  begn  ceded  by  Trinity  Church  to  the 
Corporation  of  the  city  of  New  York  in  trust  for  the 
use  of  the  public. 

The  freight  depot  erected  by  the  Hudson  River  B. 

■ 
■  ■  *  «  ■ 

may  be  well  to  extract  therefrom,  for  the  reader's  convenience,  as 
follows: — 

*' AU  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and  . 
being  in  the  fifth  ward  of  the  city  of  New  York  and  distinguished  on 
a  certain  map  or  chart  made  of  such  part  of  the  lands  of  the  said 
rector  and  inhabitants  as  is  commonly  called  the  church  farm  by  the 
number  one  thousand  one  hundred  and  fifty -eight,  and  bounded 
easterly  in  front,  by  Hudson  street,  on  the  northerly  side  by  a  lot 
of  land  distinguished  in  the  said  map  or  chart  by  the  number  one 
thousand  one  hundred  and  fifty-seven,  westerly  in  the  rear,  by  a  lot 
ot  land  distinguished  in  the  said  map  or  chart  by  the  number  one 
thousand  one  hundred  and  fifty-nine,  and  on  the  southerly  side  by 
Laight  street,  containing  in  breadth  in  front  and  rear  twenty-five 
feet,  and  in  length  on  each  side  one  hundred  feet,  together  with  ^11 
and  singular,  the  profits,  privileges  and  emoluments,  hereditaments 
and  appurtenances  whatsoever,  to  the  said  hereby  granted  premises 
belonging  or  in  any  wise  appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  is^es  and  profits  of  all  and 
singular  the  said  premises,  and  of  every  part  and  parcel  thereof,  with 
the  appurtenances,  and  also  all  the  estate,  right,  title,  interest,  prop- 
erty claim  and  demand  whatsoever  in  law  and  equity  of  them,  the 
said  party  of  the  first  part,  of,  in  and  to  all  and  singular  the  said 
premises  above  mentioned,  and  of,  in  and  to  every  part  and  parcel 
thereof  with  the  appurtenances  to  have  and  to  hold  all  and  singular, 
the  said  lot^  piece  or  parcel  of  land,  hereditaments  and  premises, 
above,  in  and  by  these  presents  released  and  confirmed,  and  every 
part  and  parcel  thereof  with  the  appurtenances  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever." 

The  next  instrument  in  plaintiff's  chain,  is  a  deed  frodi  Daniel 
Paris  to  Nehemiah  Brush,  dated  June  26,  1622,  recorded  August  10, 
1822,  Lib.  162,  p.  807. 

Following  this,  we  come  to  a  deed  from  Nehemiah  Brush  to 
David  Greene,  dated  October  15,  1833,  recorded  April  17,  1834,  Lib. 
809,  p.  557. 

About  this  time,  there  was  a  deed  of  the  rear  part  or  *'L,"  on 
Laight  street,  of  the  premises  in  question  from  George  Prescott  to 
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R.  Co.,  covers  the  whole  area,  formerly  occupied  by 
the  park  or  square.  But  of  this  the  plaintiff  cannot, 
under  the  circumstances  stated,  complain.  He  is  bound 
to  show  an  easement  in  the  park  or  square,  either  by 
express  grant  or  by  dedication.  In  either  case  the 
burden  of  proof  is  upon  him.  He  showed  no  express 
grant.  Now,  before  the  law  will,  in  the  absence  of  an 
express  grant,  protect  a  mere  right  to  a  prospect  or  air 
over  land  separated  from  the  plaintiff's  premises  by  an 
intervening  street,  which  is  all  the  plaintiff's  claim  as 
to  the  park  or  square  amounts  to,  it  must  appear 
affirmatively  that  the  prospect  and  the  air  were  within 
the  contemplation  of  the  original  parties  as  objects  of 
the  dedication.  There  is  no  proof  that  the  park  or 
square  was  ever  dedicated  to  the  use  of  the  public  in 
general.  Upon  the  plaintiff's  own  showing  it  was  not. 
Nor  do  the  mere  facts  that  Trinity  Church  in  1797  had 
a  map  made  of  its  property,  which, .  among  other 
parcels,  contained  a  tract  marked  Hudson  square,  and 
that  in  1805  one  of  plaintiff's  predecessors  in  title 
purchased  from  Trinity  Church  the  pi'emises  in  suit 
as  a  lot  bearing  a  certain  number  on  said  map,  establish 
that  one  of  the  objects  for  -which  the  square  was 
marked  out  was  to  secure  to  the  lot  sold  a  prospect 
and  the  passage  of  air  over  the  square.  The  cases  cited 
by  the  plaintiff  in  support  of  such  a  claim  are  all  cases 
in  which  the  dedication  of  the  park  or  square  was 

Margaret  Greene^  dated  1853,  acknowledged  January  27,  1858, 
recorded  Lib.  633,  p.  361. 

We  now  come  to  the  will  of  David  Greene,  plaintiff's  father, 
dated  June  2,  1855,  proved  December  2,  1856,  devising  to  his  wife, 
Margaret  Greene,  bis  real  estate. 

And  then  we  have  the  will  of  Margaret  Greene,  mother  of  Dr. 
Greene,  the  plaintiff,  giving  and  bequeathing  to  Caroline  Greene  her 
real  estate,  dated  November  3,  1862,  proved  January  13,  1864. 

And  following  this,  finally,  the  will  of  Caroline  £.  Greene,  dated  Oc- 
tober 24,  1873,  admitted  to  probate  August  12,  1874,  which  devises 
and  bequeaths  all  her  real  estate  to  the  plaintiff,  John  W.  Greene. 
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either  made  for  the  use  of  the  public  in  general,  or 
held  out  as  an  inducement  to  buyers.  In  the  case  at 
bar,  there  is  not  only  no  proof  of  such  an  element,  but 
the  numbering  of  the  lots  on  the  map  itself,  and  the 
action  of  Trinity  Church  in  1803,  speak  against  it. 

The  plaintifiE  has  therefore  no  claim  by  reason  of 
the  discontinuance  of  the  park  or  square,  or  the  erec- 
tion or  the  mere  maintenance  of  a  freight  depot 
thereon. 

The  next  question  is,  whether  the  plaintiff  has  a 
cause  of  action  by  reason  of  the  buildicg  of  the  rail- 
road. 

In  1846  the  Legislature  of  the  State  of  New  York 
duly  passed  an  act  for  the  construction  of  a  railroad 
from  New  York  to  Albany,  under  which,  and  the  acts 
amendatory  thereof,  the  Hudson  River  Railroad  Com- 
pany was  organized  and  the  road  built  and  operated 
until  1869,  when  a  consolidation  took  place  between 
the  Hudson  River  Railroad  Company  and  the  New 
York  Central  Railroad  Company,  pursuant  to  which 
the  company  which  is  the  defendant  at  bar  was  formed, 
and  by  which  the  operation  of  the  road  passed  into  the 
hands  of  the  defendant.  So  far  as  the  consent  of  the 
city  was  necessary  for  the  building  and  the  operation 
of  the  road  within  the  limits  of  the  city,  it  was  duly 
given.    This  has  heretofore  been  expressly  decided. 

But  neither  the  action  of  the  Legislature  nor  that 
of  the  city,  nor  the  Joint  action  of  both,  could  divest 
any  of  the  predecessors  in  title  of  the  plaintiff  of  any 
vested  right  in  the  premises  in  suit  or  appurtenant 
thereto.  This  brings  me  to  the  consideration  of  the 
question  as  to  what  rights,  as  against  the  railroad 
company,  such  predecessor  in  title  had  in  and  to  Hud- 
son and  Laight  streets. 

In  1849,  when  the  railroad  company  attempted  to 
lay  its  rails  south  of  Canal  street,  a  number  of  owners 
of  real  estate  fronting  upon  Hudson  street  and  other 
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streets^  applied  for  an  injunction  restraining  the  com- 
pany from  laying  any  rails  from  the  northerly  line  of 
Canal  street  and  West  street,  through  Canal  and 
Hudson  streets,  to  Chambers  street.  In  the  course  of 
that  litigation,  reported  under  the  title  of  Drake  v. 
Hudson  River  R.  R.  Co.,  in  7  Barb.  508,  it  appeared 
that  the  parts  of  Hudson  and  Laight  streets,  with 
which  we  are  at  present  concerned,  were  originally  laid 
out  by  Trinity  Church  as  owner  of  the  fee  of  the  land, 
and  the  surrounding  lands  as  streets,  and  dedicated  to 
the  public  in  general  as  such,  and  thereafter,  in  1813, 
conveyed  to  the  city  in  trust  that  the  same  should  be 
kept  open  as  streets  for  the  use  of  the  citizens  of  said 
city  forever.  The  general  term  of  the  supreme  court 
after  full  examination  of  all  the  facts,  deemed  it  un- 
necessary to  determine  whether  the  plaintiffs  owned  the 
fee  of  the  soil  of  the  streets,  inasmuch  as  the  land  com- 
prised within  the  limits  of  the  streets,  had  been  dedi- 
cated by  Trinity  Church  to  the  public  for  the  purposes 
of  streets  before  any  conveyances  of  lots  were  executed 
to  any  one.  It  was  expressly  decided,  however,  that 
the  city  had  full  authority  to  regulate  the  public  uses 
to  which  said  streets  could  be  put ;  that  the  construc- 
tion of  the  railroad  through  Hudson  street,  of  itself, 
infringed  no  private  rights,  provided  the  passage  over 
the  streets  was  substantially  left  free  and  unobstructed  ; 
that  in  such  case,  no  private  property  was  taken  for 
public  use  without  compensation,  within  the  meaning' 
of  the  constitutional  prohibition ;  and  that,  for  the 
reasons  stated,  no  injunction  could  be  issued  or  main- 
tained. At  the  same  time  the  rights  of  abutting 
owners  and  of  the  public  were  clearly  defined,  and 
their  right  of  action  for  damages  in  certain  contingen- 
cies affirmed.  But  of  these  matters  I  shall  spe^k  here- 
after. 

The  points  stated  as  having  been  expressly  decided 
tave  remained  good  law  ever  since.    The  cases  cited  by 
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the  plaintijS  contain  no  decision  to  the  contrary,  and  in 
every  case  in  which  in  the  course  of  the  reasoning  a 
dictam  appears  which  seems  to  be  in  conflict,  it  will 
be  found  that  additional  facts  were  involved-T-such  as, 
for  instance,  a  material  change  in  the  grade  of  the 
street,  an  excavation  or  permanent  obstruction.  Nor 
were  the  said  points  so  decided,  shaken  by  the  decis- 
ions in  the  elevated  railroad  cases,  for  these  were  placed  ^ 
upon  the  ground  that  the  permanent  structure  of  an 
elevated  road,  of  the  size  and  height  it  was  made  to 
appear,  occupies  so  much  of  the  street  and  interferes 
so  much  with  the  ordinary  uses  of  the  street,  and  is  so 
inconsistent  with  such  uses,  as  to  work  a  destruction 
pro  tarvto  of  the  easement  which  every  abutting  owner 
has  as  an  appurtenance  to  his  land,  to  light  and  air, 
and  ingress  and  egress,  and  that  such  destruction 
amounts  to  a  taking  of  property. 

The  decision  in  Drake  %.  Hudson  Eiver  E.  R. 
Co.  is  fatal,  therefore,  to  the  claim  advanced  by  the 
plaintiff  for  damages  by  reason  of  the  construction  and 
continuous  existence  or  maintenance  of  the  road. 

Aside  from  the  reasons  already  stated,  there  are 
others  equally  fatal  to  plaintiff's  claim  for  damages 
in  so  far  as  it  is  founded  upon  the  erection  of  the  depot 
in  place  of  the  park  or  square  and  the  construction  of 
the  road.  These  matters,  in  so  far  as  they  may  be  con- 
sidered as  obstructions,  if  they  are  such,  constitute 
X)ermanent  obstructions,  and  if  there  was  an  easement 
in  or  to  the  park  or  square,  or  if  the  predecessors  in 
title  of  the  plaintiff  owned  the  fee  of  the  soil  in  Hudson 
street  to  the  center  of  the  street,  the  creation  of  the 
permanent  obstructions  immediately  gave  a  claim  for 
damages  which,  under  the  decision  in  Van  Zandt  v. 
Mayor,  &c.  (8  Bosw.  375),  became  vested  as  a 
chose  in  action  in  the  then  owner  of  the  fee,  and  sub- 
sequently passed  to  the  personal  representatives  of 
such  owner.    The  present  plaintiff,  who  acquired  title 
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by  devise  in  1874,  has  no  title  to  such  claim,  if '  it  ever 
existed.  Moreover  it  is  barred  by  the  statute  of  limi- 
tations. 

The  plaintiffs  claim  has  now  been  reduced  to  a 
claim  arising  out  of  the  continued  operation  of  the 
road,  the  manner  in  which  since  1874  it  was  operated, 
and  the  manner  in  which  defendant's  business  was 
conducted  during  the  same  period  in  the  immediate 
vicinity  of  plaintifiE's  premises. 

As  the  owner  of  property  bounded  by  Hudson  and 
Laight  streets,  the  plaintiff  has  rights  in  said  streets, 
and  an  interest  in  the  maintenance  of  them  in  their 
integrity  ;  but  such  right  and  interest  consist  merely  in 
the  use,  benefit  and  enjoyment  of  them  as  public  streets 
or  highways  for  the  legitimate  uses  and  purposes  of 
streets,  and  he  has  no  private  or  exclusive  right  to,  or 
property  in,  the  use  or  enjoyment  of  them.  All  other 
citizens  have  an  equal  right  with  him  to  the  use  of 
them,  even  if  he  should  own  the  fee  of  the  soil  to  the 
center  of  the  street,  because  the  fee  would  be  subject 
to  the  right  of  the  public  to  travel  over  the  surface  of 
the  street,  and  to  have  the  street  continued  forever  as 
a  public  street.  And  the  railroad  company,  as  part  of 
that  public,  it  has  been  held  in  Drake  v.  Hudson  River 
R.  R.  Co.  {supra)j  has  the  same  right,  in  common  with 
others,  to  use  the  surface  of  the  same,  under  the  rules 
and  regulations  prescribed  by  the  proper  authority, 
for  the  purposes  to  which  the  lands  forming  the  streets 
were  dedicated  to  the  public.  Since  that  decision,  it 
is  true,  the  power  of  the  mayor  and  the  common 
council  of  the  ^ity  of  New  York  to  grant  such  privi- 
lege to  a  railroad  company  has  been  very  much  restric- 
ted by  legislative  enactments,  and  the  power  of  the 
legislature  itself  has  been  restricted  by  constitutional 
amendments.  But  these  changes  of  power  do  not 
affect  the  case  at  bar,  because  they  have  no  retroactive 
effect. 
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A  railroad  having  lawful  warrant  for  its  existence 
and  operation  cannot  be  a  nuisance  per  se.  Nor  is  the 
use  of  a  street  in  a  city  for  the  purposes  of  a  railroad, 
in  a  manner  which  does  not  materially  abridge  or 
obstruct  the  right  of  passage  and  repassage  for  other 
purposes,  such  an  exclusive  appropriation  of  the  street 
as  to  amount  to  a  nuisance  or  a  purpresture.  In  these 
respects  no  distinction  exists  between  steam  and  horse 
railroads.  True,  a  steam  railroad  is  more  apt  to 
become  a  nuisance  than  a  horse  railroad.  But  when- 
ever it  does  so  in  the  use  of  the  mere  surface  of  a 
street,  the  nuisance  arises  from  the  manner  in  which 
and  the  extent  to  which  it  is  operated  to  the  exclusion 
of  the  proper  and  ordinary  uses  of  the  street.  The 
fact  is,  that  either  may  become  a  nuisance  by  an  abuse 
of  the  public  streets.  It  requires  but  little  elaboration 
to  demonstrate  these  propositions. 

As  was  said  in  Drake  v.  Hudson  River  R.  R.  Co. 
{sxtpra\  a  leading  use  and  purpose  of  a  public  street  is 
for  travelers  and  others  to  pass  and  repass  over  the  same, 
with  horses,  carriages,  and  other  vehicles,  and  on  foot. 
All  parties  must  concur  in  that  definition  as  applicable 
to  the  right  of  way  over  the  public  streets  of  the  city. 
Now,  does  not  the  railroad,  with  its  cars  propelled  by 
the  application  of  steam  or  by  animal  power,  come 
equally  within  the  definition,  as  the  cart,  carriage  or 
opanibus  drawn  by  animals  ?  It  is  a  new  mode  of  using 
the  street,  but  it.  is  still  a  use  of  it  for  passing  and 
lepassing  through  it,  whether  freight  or  passengers  or 
both  are  transported.  The  law-making  power,  in  the 
absence  of  constitutional  restrictions,  has  authority  to 
regulate  the  use  of  the  highways  by  every  species  of 
carriage  whether  already  known  or  susceptible  of  intro- 
duction on  the  highways,  and  the  rule  is  well  settled 
.that  the  diminution  to  a  moderate  extent  of  the  accom- 
modation of  the  public  for  the  better  accommodation 
of  a  larger  portion  of  the  public,  does  not  involve  the 
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invasion  of  public  or  private  right.  Those  who  ride  in 
their  own  carriages,  or  whose  business  may  be  affected 
by  the  laying  of  rails  in  the  street,  are  a  minority. 
The  railroad  is  a  part  of  the  history  of  the  times,  and 
when  properly  conducted,  a  great  public  benefit.  The 
greater  portion  of  the  community  are  accommodated 
and  benefited  in  various  ways  by  it,  and  the  fact  that 
a  small  number  of  people  are  inconvenienced,  does  not 
constitute  the  road  a  nuisance. 

For  these  reasons  it  has  been  held,  that  a  railroad 
company,  having  lawful  warrant  for  its  existence  and 
operation,  may  as  incidental  to  the  right  of  transit,  run 
trains  through  the  streets  of  a  city,  establish  a  turnout 
so  as  to  communicate  with  a  station  on  the  street,  use 
the  street  for  shifting  cars  and  making  up  trains,  and 
even  stop  its  cars  on  the  street  to  unload  them. 

But  all  the  cases  recognize  the  principle  that  any  or 
all  these  things  must  be  done  at  a  time  and  in  a 
manner  which  is  reasonable  under  all  the  circumstan- 
ces. As  long  as  that  is  the  case  the  railroad  company 
is  not  liable  in  damages  to  any  one  ;  and  even  the  fact 
that,  at  such  intervals,  the  owner  in  fee  of  a  public  street 
is  prevented  from  loading  and  unloading  wagons  in 
front  of  his  store  would  not  constitute  special  damage. 
This  has  been  held  in  Hobart  v.  Milwaukee  City  R.  R. 
Co.  (27  Wise.  194 ;  9  Am.  R.  461). 

So,  it  is  a  well  settled  principle  of  law  that  the  con- 
duct of  any  business,  intrinsically  lawful,  may  give  rise 
to  a  cause  of  action  if,  under  all  the  circumstances,  it 
occasions  an  unreasonable  encroachment  on  the  public 
highway.  Thus,  in  Rex  i).  Jones  (3  Camph.  230),  Lord 
Ellenbo ROUGH  Said:  "A  cart  or  wagon  may  be  un- 
loaded at  a  gateway,  but  this  must  be  done  with 
promptness.  The  defendant  is  not  to  eke  out  the 
inconvenience  of  his  own  premises  by  taking  the  public 
highway  into  his  timber  yard  ;  and  if  the  street  be  too 
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narrow  he  mast  remove  to  a  more  commodious  situation 
for  carrying  on  his  business." 

In  The  King  v.  Russell  (6  Bast^  426)  it  was  held  that 
if  the  Aature  of  the  defendant's  business  were  such  as 
to  require  the  loading  and  uqloading  of  so  many  more 
wagons  than  could  be  done  conveniently  within  his 
own  private  premises,  he  must  either  eularge  his 
premises,  or  move  his  business  to  a  more  convenient 
spot.  And  in  Moore  v.  Jackson  (2  Abb.  iT.  6?.  211),  it 
was  held  that  a  systematic  and  continued  encroachment 
on  a  highway,  though  for  the  purpose  of  carrying  on  a 
lawful  business,  is  unjustifiable. 

The  same  principle  applies  to  the  operation  of 
railroads  through  the  streets  of  a  city  of  which  the 
company  does  not  own  the  fee.  For  a  railroad,  though 
having  lawful  warrant  from  the  public  authorities  for 
its  existence  and  operation,  may  be  so  operated  as  to 
destroy  the  right  of  an  abutting  owner  to  the  use  and 
enjoyment  of  the  street.  Trains  on  a  steam  railroad 
may  be  run  in  such  numbers  and  in  such  rapid  suc- 
cession, by  day  and  by  night,  and  in  such  close  prox- 
imity to  an  abutting  owner's  premises,  as  to  render 
the  street  at  all  times  impassable  for  him,  ex- 
cept perhaps  on  foot.  A  side  track  on  a  horse-car 
railroad  may  be  so  close  to  an  abutting  owner's  prem- 
ises as  to  cut  off  all  access  to  such  premises  while 
incumbered  for  days  and  weeks  with  a  row  of  cars  not 
in  ordinary  use.  The  moment,  therefore,  that  the 
operation  of  a  railroad  or  the  manner  of  its  use  be- 
comes under  all  the  circumstances  of  a  case  unreason- 
able as  to  a  particular  individual,  and  special  damage 
ensues  in  consequence  thereof,  the  operation  of  the 
road  or  the  manner  of  its  use,  though  the  road  has  law- 
ful public  authority  for  its  existence  and  operation  by 
which  it  is  protected  from  being  presented  as  a  public 
nuisance,  becomes,  as  to  the  individual  so  injured,  a 
private  nuisance,  and  he  may  maintain  an  action  for 
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the  special  damage.  And  in  the  case  of  a  continuing 
trespass  causing  continuous  injury,  the  authorities  are 
to  the  effect  that  successive  actions  may  be  brought 
year  after  year  so  long  as  grass  grows  and  water  runs. 

I  have,  so  far,  discussed  only  the  right  of  an  abutting 
owner  to  the  use  of  the  street  and  to  access  to  and 
egress  from  his  premises  bounded  by  the  street. 
Under  the  decision  of  the  court  of  appeals,  in  Story  v. 
N.  T.  Elevated  Railroad  Co.  {supra),  such  owner's  right 
to  light  and  air  from  the  street  stands  upon  the  same 
footing.  A  load  of  manure  or  raw  hides  may  be  carted 
past  his  premises  and  the  smell  enter  his  house.  For 
that  he  is  without  remedy  in  the  law.  For  the  same 
reason  he  has  no  cause  of  action  by  reason  of  the  escape 
of  smoke,  gas  or  cinders  from  the  passing  locomotives 
of  a  road  in  lawful  existence  and  operation,  provided 
the  occurrences  do  not  exceed  a  reasonable  extent. 
So  any  passing  object  may  temporarily  darken  certain 
rooms.  Against  this  the  owner  has  no  remedy.  It  is 
his  privilege,  in  the  pursuit  of  a  lawful  business  and 
for  a  necessary  purpose,  to  do  the  same  to  his  neigh- 
bor. But  a  row  of  cars,  not  in  immediate  use,  may  be 
so  placed  against  certain  of  his  windows,  and  kept  in 
such  position  for  such  a  length  of  time,  as  to  materially 
interfere  with  the  enjoyment  of  certain  rooms,  and  for 
this  the  law  would  afford  him  redress. 

The  principle  deducible  from  what  has  been  said, 
and  from  many  cases  that  might  be  cited,  is  that  the 
law  of  the  public  street  of  a  city  is  motion  ;*  that  any  use 
of  a  street,  though  a  new  one,  which  does  not  materi- 
ally abridge  or  obstruct  the  right  of  passage  and 
repassage,  of  ingress  and  egress,  and  to  light  and  air 
of  the  abutting  owner,  gives  no  cause  of  action  ;  but 

*  See  The  King  v.  Russell  6  Ea8ty  426,  429;  where  the  language  of 
the  court  is:  "  That  the  primary  object  of  the  street,  was  for  the  free 
passage  of  the  public,  and  anything  Which  impeded  that  free  pass- 
age, without  necessity,  was  a  nuisance." 

Vol.  XII.— 10 
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that  every  unnecessary  material  abridgement  or  obstruo- 
tion^  though  of  a  temporary  character,  and  every  con- 
tinuous material  abridgement  or  obstruction,  though 
made  in  the  pursuit  of  a  lawful  business,  and  to  some  / 

extent  called  for  by  circumstances    arising    in    the  [ 

course  of  such  pursuit,  by  .which  the  right  of  an 
abutting  owner  to  pass  and  repass,  to  have  free  access 
to  and  egress  from  his  premises,  and  to  enjoy  the  light 
and  air  from  the  street,  is  unreasonably  affected,  gives 
to  the  injured  party,  in  case  of  special  damage  there- 
from, a  right  of  action  against  the  offending  party  for 
the  recovery  of  the  damages  actually  sustained; 
and  finally  that,  in  order  to  determine  any  such  ques- 
tion, each  case  must  be  disposed  of  on  its  own  facts 
and  circumstances. 

The  principle  thus  evolved  applies  to  all  infringe- 
ments of,  and  obstructions  in,  the  streets  of  a  city, 
irrespective  of  their  nature  and  of  the  persons  by 
whom  they  are  caused. 

The  law  being  as  stated,  the  plaintiff  upon  the 
proofs  now  before  the  court  and  such  additional 
l)roofs  as  he  has  offered  to  give  and  may  properly  give 
upon  the  issues  as  now  restricted,  has  the  right  to  have 
his  case  submitted  to  the  jury. 

The  rule  of  damage  is  the  impairment  of  the  rental 
value  of  the  premises,  from  the  year  1874,  to  the  time 
of  the  commencement  of  the  action,  and  the  impair- 
ment must  be  determined  with  reference  to  the  condi- 
tion, in  which  the  premises  were  in  that  year,  and  with 
reference  to  the  uses  for  which  the  premises  were  then 
rented  or  to  which  they  could  have  been  put  in  the 
condition  they  were  in. 

The  motion  to  dismiss  was  therefore  denied. 

II.  Charge  to  the  jury. 

After  the  evidence  adduced  on  both  sides,  the 
learned  judge  instructed  the  jury  as  follows : 
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Freedman,  J.  —  Genilemen: — The  claim  of  the 
plaintiff,  as  owner  of  the  premises  situated  on  the 
northwest  corner  of  Hudson  and  Laight  streets,  to 
recover  damages  for  the  closing  of  St.  Johns  Park,  the 
erection  of  a  freight  depot  thereon,  and  for  the  con- 
struction and  maintenance  of  a  steam  railroad  on  and 
through  Hudson  street,  having  been  disposed  of  as 
matter  of  law,  the  only  cause  of  action  left,  with  which 
you  have  any  concern,  arises  from  the  operation  of 
defendant's  railroad  and  the  manner  of  its  use.  In 
determining  that  issue  you  must  start  with  the  proposi- 
tion that  the  road  was  lawfully  built,  the  freight  depot 
extending  from  Laight  street  south  to  Beach  street 
on  the  easterly  side  of  Hudson  street  lawfully  erected, 
and  that  the  defendant  had  lawful  warrant  from  the  pub- 
lic authorities  to  operate  the  road,  and  in  the  course  of 
the  operation  to  use  dummy  engines,  to  draw  cars 
between  the  several  passengers,  and  freight  stations  of 
the  road  in  the  city  of  New  York.  As  incidental  to 
these  rights,  the  road,  upon  the  evidence  in  the  case, 
must  be  deemed  to  have  possessed  the  right  to  maintain 
and  operate  the  necessary  switches  and  turnouts  and 
curves,  and  side-tracks  leading  into  the  freight  depot, 
and  to  use  part  of  Hudson  street,  for  shifting  cars  and 
breaking  up  and  making  up  trains,  and  even  loading 
or  unloading  some  cars  in  case  of  special  necessity.  To 
this  extent  the  road  is  protected  by  the  law  from  being 
considered  as  a  public  nuisance. 

But  as  against  the  plaintiff  as  an  abutting  owner, 
this,  of  itself,  is  not  a  complete  answer.  He  also  had 
rights  in  Hudson  street.  Whether  he  owns  or  owned 
the  fee  of  the  soil  to  the  center  of  that  street,  subject 
to  the  easement,  of  the  public  to  travel  over  it,  or  only 
an  easement  in  and  to  the  use  of  the  street  as  a  public 
street,  it  is  not  necessary  to  determine  with  precision. 
In  either  case  he  had  the  right  to  travel  over  the 
street,  and  to  have  free  access  to,  and  egress  from,  his 
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preriiises,  and  to  enjoy  the  light  and  air  from  the 
public  street,  subject  only  to  the  right  of  the  public  to 
use  and  enjoy  the  street  as  a  public  highway  for  the 
legitimate  uses  and  purposes  of  a  public  highway. 
This  qualified  right  of  the  plaintiff,  the  railroad  com- 
pany was  bound  to  respect,  and  no  action  of  the  legis- 
lature or  of  the  authorities  of  the  city,  nor  the  joint 
action  of  both,  could  absolve  it  from  the  duty.  For 
the  right  of  the  railroad  company  to  use,  without 
compensation  to  abutting  owners,  a  public  street  of  the 
city,  rests  upon  the  theory  that  the  railroad  company 
is  part  of  the  public,  and  that  the  use  of  a  public 
street  for  the  purposes  of  a  railroad,  though  a  new  use, 
is  not  one  which,  of  itself,  is  inconsistent  with  the 
proper  and  legitimate  uses  of  the  street  by  the  public 
at  large. 

As  between  the  plaintiff  and  the  railroad  company, 
therefore,  their  rights  were  to  a  certain  extent  mutual. 
Both  parties  constituted  part  of  the  public.  The  con- 
sequence is,  that  as  against  the  plaintiff  the  operation 
and  use  of  the  road  could  be  carried  only  to  an  extent 
which,  in  view  of  what  I  have  said,  was  reasonable 
under  all  the  circumstances.  As  long  as  this  limit  was 
not  exceeded,  the  plaintiff  is  without  redress,  and  the 
defendant  is  entitled  to  your  verdict.  If  the  limit  was 
exceeded,  the  operation  and  use  of  the  road,  constituted 
as  against  the  plaintiff,  a  private  nuisance,  to  that 
extent,  and  if  the  plaintiff  sustained  special  damage 
thereby,  he  is  entitled  to  recover  such  damages. 

To  be  more  specific,  the  rule  which  you  are  to 
apply  to  the  facts  and  circumstances  of  this  case,  is  as 
follows,  viz. ;  For  any  use  by  the  railroad  company  of 
the  streets  in  the  vicinity  of  plaintiff's  premises,  which 
did  not  materially  abridge  or  obstruct  the  right  of 
passage  and  repassage,  of  ingress  and  egress,  and  to 
light  and  air,  of  the  plaintiff  and  his  tenants,  and 
especially  for  everything  that  was  necessarily  incidental 
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to  the  right  of  the  proper  passage  of  the  trains, 
whether  it  was  noise,  or  smoke,  or  gas,  or  vibration  of 
of  the  walls,  the  plaintiff  has  no  caase  of  action. 

But  for  every  material  abridgment  or  obstruction 
beyond  that,  though  of  a  temporary  character,  which 
was  not.  necessary  to  the  proper  lawful  prosecution 
of  defendant's  business;  and  for  every  continuous 
material  abridgment  or  obstruction  of  Hudson  street, 
which  was  inconsistent  with  the  legitimate  uses  of  the 
street  as  a  thoroughfare  for  the  public  in  general, 
though  made  in  the  pursuit  of  the  defendant's  lawful 
business  and  to  some  extent,  called  for  by  the  exigen- 
cies of  that  business  by  which  the  right  of  the  plaintiff 
and  his  tenants  to  pass  and  repass,  to  have  free  access 
to  and  egress  from  the  premises,  and  to  enjoy  the  light 
and  air  from  the  street,  was  unreasonably  affected,  the 
plaintiff  may  recover,  provided  he  has  shown  special 
damage  therefrom.  ^ 

The  rules  of  damage  is,  the  impairment  of  the  rental 
value  of  the  premises  from  the  year  1874,  when  the 
plaintiff  became  the  owner,  to  the  commencement  of 
the  action  in  1880,  and  the  impairment  must  be  deter- 
mined with  reference  to  the  condition  in  which  the 
premises  were  in  1874,  and  with  reference  to  the  uses 
for  which  the  premises  were  then  rented  or  to  which 
they  could  have  been  put  in  the  condition  they  were  in, 
but  for  the  excessive  exercise,  if  there  was  any,  of 
defendant's  business.  But  before  any  such  special 
damage  can  be  recovered,  it  must  appear  affirmatively 
that  it  was  directly  and  wholly  caused  by  some  act  on 
the  part  of  the  defendant,  which  within  the  rules 
already  laid  down  was  actionable,  if  accompanied  by 
special  damage. 

I  have  given  you  now,  in  general  outline,  the  essen- 
tials which  the  plaintiff  must  establish,  before  he  can 
recover.  The  burden  of  proof  is  upon  him  throughout, 
and  he  must  establish  a  case  within  the  rules  laid  down 
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by  me,  by  a  preponderance  of  evidence.  If  upon  any 
point  constituting  a  link  in  his  chain  of  evidence, 
which,  under  the  rules  laid  down  by  me,  is  material  to 
his  cause  of  action,  he  presents  merely  an  evenly 
balanced  case,  the  defendant  is  entitled  to  your 
verdict. 

And  especially  must  I  caution  you  to  see  to  it,  that 
every  damage  you  may  wish  to  award  compensation 
for,  is  proved  to  have  been  the  direct  and  natural 
result  of  some  act  on  the  part  of  the  defendant  which, 
within  the  rules  laid  down  by  me,  was  actionable  if 
accompanied  by  fecial  damage.  The  testimony  dis- 
closes many  ca uses  which  may  have  co-operated.  When 
Trinity  Church,  with  the  consent  of  the  owners  of  the 
lots  fronting  on  St.  John's  Park,  on  the*  four  sides 
thereof,  in  1867,  conveyed  the  said  park  to  the  defend- 
ant, and  it  became  known  that  a 'freight  depot  was  to 
be  erected  thereon,  it  was  but  natural  that  all  who  had 
valued  that  vicinity  as  a  choice  locality  on  account  of 
the  existence  of  the  park  for  private  residences,  should 
remove,  and  that  the  character  of  the  entire  neighbor- 
hood should  change.  But  of  this  the  plaintiff  cannot 
complain.  So,  yon  have  the  panic  of  1873,  and  the 
general  depreciation  of  real  estate  throughout  the  city 
in  consequence  thereof.  But  of  these  matters  the 
plaintiff  cannot  complain.  There  are  many  other  cir- 
cumstances which,  upon  this  branch  of  the  case,  it  will 
be  your  duty  to  look  at,  but  you  will  remember  them, 
for  yourselves.  I  can  only  repeat  that  any  verdict  for 
the  plaintiff,  must  be  based  upon  affirmative  proof  of 
special  damage  which  directly  and  naturally  resulted 
from  some  act  of  the  defendant  that,  within  the  rules 
laid  down  by  me,  is  actionable. 

If  plaintiff's  proof  does  not  come  up  to  this  require- 
ment, it  will  be  your  duty  to  render  a  verdict  for  the 
defendant.  So  if  you  should  find,  that  the  actual  rental 
of  the  premises  from  1874  to  1880,  amounted  to  what  in 


ABBOTT'S  NEW   CASES.  151 

Greene  v,  N.  Y.  Central,  &c.  R.  R.  Co. 

your  judgment  upon  the  evidence  was,  notwithstand- 
ing the  matters  complained  of,  a  fair  one  daring  that 
period,  the  plaintiff  cannot  recover.  In  this  connection 
I  must  make,  because  I  have  been  especially  requested 
so  to  do,  a  reference  to  the  testimony  of  Mr.  Castree, 
who  was  placed  upon  the  stand  as  an  expert  by  the 
plaintiff,  and  whose  opinion  was,  that  if  no  railroad 
had  been  there  at  all,  $2000  would  have  been  a  fair 
rental  per  year  during  the  period  in  question.  If  this 
were  the  only  testimony  available  tp  the  plaintiff  upon 
this  branch  of  the  case,  it  would  be  fatal  to  plaintiff's 
claim,  for  the  evidence  shows  conclusively  that  in  spite, 
of  all  the  matters  complained  of,  the  plaintiff  actually 
collected  a  good  deal  more.  But  it  is  not.  While 
therefore,  the  suggestion  in  the  argument  of  plaintiffs 
counsel,  that  Mr.  Castree  misunderstood  the  question 
propounded  to  him,  is  entitled  to  no  weight,  because 
the  witness  was  not  asked  to  explain  his  answer  or 
recalled  for  that  purpose,  the  plaintiff,  on  the  other 
hand,  is  not  absolutely  concluded  by  Mr.  Castree' s 
statement.  It  is  simply  a  circumstance  in  the  case,  to 
be  weighed  and  considered  with  the  circumstances 
covered  by  the  testimony  of  the  other  experts  called  on 
both  sides,  and  with  the  facts  bearing  upon  the  same 
point  as  disclosed  by  the  whole  case.  In  any  event  it 
is  your  duty  to  carefully  sift,  weigh  and  consider  the 
whole  of  the  evidence  and  all  the  bearings  thereof,  for 
the  purpose  of  arriving  at  a  result  which  will  do  justice 
between  the  parties.  The  fact  that  the  defendant  is  a 
rich  and  powerful  corporation,  must  have  no  influence 
on  your  minds.  You  are  to  decide  the  issue  submitted 
to  you  as  you  would  if  the  defendant  were  a  natural 
person,  and  to  that  end  you  must  endeavor  to  divest 
yourselves  of  all  prejudice,  if  any  you  should  have.  I 
have  already  instructed  you  that  any  verdict  for  the 
plaintiff  must  rest  on  affirmative  proof  of  special 
damage  directly  caused  by  some  act  of  the  defendant. 
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which,  within  the  rules  laid  down  by  me,  is  actionable, 
and  that  the  burden  of  proof  to  make  such  a  case  is 
upon  the  plaintiff. 

If  his  case  does  not  come  up  to  the  requirements 
stated  by  me,  you  will  find  for  the  defendant. 

If  his  case  does  come  up  to  .  the  said  require- 
ments, except  that  the  evidence  is  of  such  a  character, 
that  you  cannot  compute  from  it  the  damage  sustained 
by  the  plaintiff,  you  will  give  to  the  plaintiff  a  verdict 
for  six  cents  only. 

If  his  case  comes  fully  up  to  said  requirements,  and 
you  can  compute  the  damage  with  certainty,  you  will 
give  him  a  verdict  which  will  fairly  compensate  him 
for  the  loss  of  rental  ascertained  by  you,  and  state 
whether  or  not  it  is  to  carry  interest.  Beyond  making 
compensation  you  cannot  go.  In  no  aspect  of  the  case 
can  you  give  vindictive  or  exemplary  damages.  Nor 
can  you  give,  as  I  have  already  instructed  you,  mere 
speculative  damages. 

The  jury  found  a  verdict  for  plaintiff,  and  assessed 
the  damages  at  six  cents. 

NoTB  ON  Obstruction  of  Highways. 

At  about  the  same  time  the  supreme  court  of  the  United  States 
held,  iu  the  case  of  The  Baltimore  &  Ohio  R.  R  Co.  (plaintiff  in 
error)  v.  The  Fifth  Baptist  Church  (15  Bepartery  673),  that  an  action 
for  damages  lies  by  an  owner  and  occupant  of  land, — in  that  case  a  re- 
ligious corporation  maintaining  a  church  and  Sunday-school, — against 
a  railroad  company  who,  subsequently  to  the  commencement  of  such 
occupation,  and  under  color  of  its  statutory  power  to  lay  its  track  and 
construct  other  works  necessary  to  the  maintenance  of  its  road,  con- 
constructed  on  the  lot  adjoining  the  church  an  engine-house  and 
repair-shop,  the  use  of  which,  by  noise,  smoke,  dust  and  cinders,  was 
a  nuisance,  impairing  the  enjoyment  of  the  church  property. 

In  considering  when  an  action  will  lie,  for  obstructing  a  high- 
way, a  park,  or  other  public  place,  the  practitioner  will  find  it 
useful,  in  what  will  otherwise  seem  a  mass  of  conflicting  authorities, 
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to  consider  the  cases  in  the  following  clauses.  The  references 
appended  to  each  will  give  a  convenient  clue  to  the  recent  decisions 
most  appropriate  to  actions  of  that  class. 

L  The  member  of  a  community  who,  in  his  actual  use  of  a  public 
highway,  sustains  an  injury  in  person  or  property  (including  in  the 
latter  term,  loss  of  time,  expenses,  &c.),  by  reason  of  an  obstruction 
in  the  highway,  through  which  he  is  passing,  or  endeavoring  to  pass, 
may  maintain  an  action  irrespective  of  his  ownership  of  any  real 
property,  and  recover  the  actual  damage  which  he  sustained,  whether 
by  falling  into  an  excavation,  or  by  being  obliged  to  turn  and  lose 
time  in  pursuing  a  more  circuitous  route,  or  spending  money  in 
transporting  his  load  in  a  more  difficult  way. 

See  Pierce  v.  Dart,  7  Cow.  609,  cited  in  Lansing  v.  Smith,  8  Id, 
166;  De  Laney  «.  Blizzard,  7  ffun,  7;  Brown  v,  Watson,  47  Me.  161; 
Powers  f>.  Irish,  23  Mi(^.  429;  Mayor,  &c.  of  Baltimore  v.  Marriott,  9 
Wend.  160;  Gold  v.  Carter,  9  Humph.  (Term.)  869. 

For  the  meaning  of  damages  peculiar  to  the  plaintiff,  see  Francis 
u.  Schoellkope,  53  if.  F.  162;  Brown  «.  Watsoo,  above^  and  Wood  on 
NuiianceB^  688. 

n.  The  owner  or  lawful  occupant  of  real  property,  who  is  in  the 
same  manner  injured  in  hia  access  thereto  through  the  highway,  may 
recover  actual  damages  sustained  by  him  in  the  same  manner,  includ- 
ing the  loss  of  custom  by  the  actual  prevention  of  customers  reaching 
his  place,  if  the  obstruction  be  on  the  same  street;  and  in  this  case  it 
is  not  essential  that  the  obstruction  bo  in  front  of  his  premises. 

See  Crooke  v.  Anderson,  23  Hun^  266;  Van  Brunt  v.  Ahearn,  IZ.Id. 
888;  Brakken  o.  Minneapolis  &  St.  Louis  H.  R.  Co.,  2  Northw. 
Beporter,  124;  Hood  v.  Smith,  5  Weekly  Dig.  117;  Stetson  v.  Faxson, 
19  Pick.  147.  To  the  contrary,  see  Houck  t>.  Wachter,  84  Md.  265; 
Id.  6  Am.  E.  332  (probably  unsound,  because  plaintiff  alleged  loss 
of  time  peculiar  to  himself).  Cook  i^.  Corporation  of  Bath,  L.  R.  6 
Eq.  Cos.  177;  Rose  v.  Qrons,  ^  M.  ^  Q.  613;  Park  v.  C.  &  S.  W.  R. 
*Co.,  43  lowa^  636. 

But  a  tax-paying  citizen,  who  owns  property  in  the  vicinity  of  a 
park,  but  not  fronting  thereon,  has  no  standing,  as  such,  in  an  equit- 
able court,  entitling  him  to  maintain  an  action  to  enjoin  the  city 
authorities  from  selling  the  park.  Teft  «.  City  of  Buffalo,  65  Barb. 
400. 

An  adjoining  owner  is  not  entitled  to  an  injunction  against  the 
execution  of  a  permit  given  by  a  municipal  corporation,  to  another 
adjoi.ning  owner,  to  set  shade-trees,  and  inclose  an  open  space  which 
had  been  dedicated  to  public  use,  and  is  not  necessary  as  highway, 
unless  it  appear  that  defendant  is  inclosing  it  for  some  exclusive 
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use.    In  that  case,  it  $eem$^  he  is  entitled  to  an  injunction.    Burnet  9. 
Bagg,  67  Barb,  154. 

Also,  Prosser  o.  City  of  Ottumwa,  42  lowa^  509,  holding  that  one 
who  owns  a  ferry  outside  of  a  city,  from  which  public  travel  is 
diverted  by  the  failure  of  the  city,  to  keep  a  certain  street  in  repair, 
suffers  no  injury  other  than  that  shared  by  the  general  public,  and  is 
not  entitled  to  damages  therefor. 

in.  If,  however,  the  obstructed  highway  or  public  place,  be  part 
of  a  tract,  laid  out  in  lots  and  highways,  and  sold  with  reference 
thereto,  the  purchaser  and  owner  of  such  a  lot,  may  have  a  right  of 
action  arising  upon  an  obstruction  in  such  a  highway,  irrespective  of 
whether  it  prevents  his  access ;  because  of  its  violating  the  express  or 
implied  covenant  and  impairing  his  easement. 

See  Taylor  ©.  Hopper,  62  N.  T,  649;  Clements  «.  Village  of  West 
Troy,  16  Barb.  251;  Railroad  Co.  «.  Schurmer,  7  WaU,  272;  Bissell  v. 
N.  Y.  Central  R.  R.  Co.,  23  N,  7.  61;  Matter  of  Thirty-second  Street, 
19  Wend,  127;  Matter  of  opening  Lewis  Street,  2  Id.  472;  Livingston 
c.  Mayor,  «&c.  of  N.  Y.,  8  Id,  85;  Cox  v,  James,  45  N.  F.  657; 
Trustees  of  Water  town  v.  Co  wen,  4  Paige^  510  [To  the  contrary, 
see  Anderson  9.  Rochester,  &c.  R.  B.  Co.,  9  Hoto.  Pr.  553]; 
Huttemeier  «.  Albro,  2  Bosw,  546;  Matter  of  Opening  Seventeenth 
Street,  1  Wend.  262;  Pratt  «.  Buffalo  City  R.  R.  Co.,  19  Hun,  80; 
Savannah  R.  R.  Co.  v.  Shiels,  33  Oeo,  601.  Compare  Kings 
County  Fire  Ins.  Co.  c.  Stevens,  87  N.  T,  287,  where  the  description 
in  the  deed  excluded  the  highway. 

That  the  same  rule  applies  to  every  purchaser,  from  the  original 
proprietor,  of  lots  in  the  same  tract,  see  Wyman  v.  Mayor,  &c.  of 
N.  Y.,  11  Wend.  487. 

Where,  however,  there  is  no  laying  out  and  sale,  with  reference  to 
common  use,  but  the  owner  of  an  estate  has  been  in  the  habit  of  us- 
ing, for  the  benefit  of  his  estate,  an  easement  first  created  by  himself 
during  the  unity  of  the  ownership,  and  he  sells  the  servient  part  of  the 
estate,  there  is  no  implied  reservation  to  him  of  the  easement  over  the 
part  so  sold,  except  in  the  case  of  strict  and  absolute  necessity.  See 
Shoemaker  «.  Shoemaker,  11  A}ib.  N.  C,  80,  and  cases  there  cited. 

See  the  following,  where  it  was  held  that  though  one  public  way 
to  property  is  closed,  if  there  is  another  left,  the  property  owner 
sustains  no  actionable  damage.  Fearing  v,  Irwin,  55  N.  F.  486; 
Coster  V.  Mayor  of  Albany,  43  Id.  899. 

Also,  see  Hawley  v.  Mayor  of  Baltimore,  33  Md.  270,  holding 
that  the  easement  of  right  of  way,  attaching  to  the  purchaser  of  a  lot 
upon  a  plotted  street,  and  the  corresponding  legal  remedies,  could  only 
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bo  applied  in  respect  to  said  street,  up  to  the  points  of  its  intersection 
■with  other  streets  or  public  ways. 

IV.  In  other  cases  than  premises  on  such  a  tract,  if  the  obstruction 
be  opposite  his  own  premises,  on  a  highway,  the  fee  of  which  belongs 
to  him,  subject  to  the  public  easement,  he  may  have  a  right  of  action 
as  owner  of  the  fee,  against  the  wrongdoer,  as  a  trespasser  upon  his 
land,  who  is  without  justification,  by  virtue  of  the  public  easement, 
and  also  for  the  abatement  of  the  nuisance,  or  for  damages  therefor. 
Story  V.  N.  Y.  Elevated  R.  R.  Co.,  11  Abb.  N.  0.  2S6. 

See  Adams  ©.  Rivers,  11  Barb,  390;  Mahon  v,  N.  Y.  Central  R.  R. 
Co.,  24  N,  T,  658;  Craig  «.  Rochester,  &c.  R.  R.  Co.,  39  Barb.  494; 
Wager  t?.  Troy  Union  R.  R.  Co.,  25  N.  F.  526;  Milhan  v.  Sharp,  27 
K  7.  611;  Knox  v.  Mayor,  &c.  of  N.  Y.,  55  Barb.  404;  Calkins  v. 
Bloomfield  and  Rochester  Natural  Gas-Light  Co.,  1  8up"m  Ct. 
{T.  db  C.)  541 ;  Washington  Cemetery  v.  Prospect  Park  and  Coney 
Island  R.  R.  Co.,  Id.  655;  Matter  of  N.  Y.  Central,  &c.  R.  R.  Co., 
15  Hujif  63;  People  v.  Law,  34  Barb.  494;  Murdock,  v.  Prospect  Park, 
and  Coney  Island  R.  R.  Co.,  73  N.  T.  579;  Tompkins  v.  Hodgson, 
4  8up'm  Ct.  (T.  <&  C.)  435;  Dusenbury  v.  Mutal  Telegraph  Co., 
8  Abb.  if.  G.  440;  Mott  v.  Mayor,  &c.  of  N.  Y.  2  Bilt.  358;  Hobart 
V.  Milwaukee  City  R.  R.  Co.,  9  Am.  5.  461;  Wilder  v.  De  Cow,  26 
Minn.  10. 

y.  If  the  fee  is  in  the  municipality  in  trust  for  public  use  as 
^  highway,  he  has  nevertheless  a  right  of  action  linder  the  doctrine  of 
the  Story  case,  where  the  obstructions  transcend  the  limitations  there 
defined. 

In  Peyser  «.  Metropolitan  Elevated  R.  Co.,  N.  Y.  Com.  PI.,  General 
Term,  March,  1883  (reported  in  this  volume),  the  court  held  that  the  ^ 
rule  clearly  established  by  the  majority  of  the  court  in  the  Story  case, 
11  Abb.  if.  C.  236,  was  that  where  light,  air  and  access,  are 
interfered  with,  to  which  an  abutting  owner  is  entitled,  damages  for 
sncb  interference  must  be  paid ;  and  that  the  Story  case  was  decisive  of 
the  Peyser  case;  and  this  notwithstanding  that  in  the  former,  the«fee 
of  the  street  was  in  the  abutting  owner,  while  in  the  latter,  the  fee  of 
the  street  in  front  of  plaintiff's  lot  was  in  the  city,  and  the  street 
opened  under  the  act  of  1813. 

See  Drake  v.  Hudson  R.  R.  R.  Co.,  7  Barb.  508;  Story  v.  N.  Y. 
Elevated  R.  R.  Co.,  11  Ahb.  if.  0.  236;  Mason  v.  Brooklyn  City,  &c. 
R.  R.  Co.,  85  Barb.  873;  Milhan  v.  Sharp,  27  If.  T.  611;  Patten  v. 
N.  Y.  Elevated  R.  R.  Co.,  3  Abb.  K  C.  306;  Kellinger  v.  Forty-second 
St.,  &c.  R.  R.  Co.,  60  if  T.  206;  [To  the  contrary,  see  Sixth  Ave., 
R  R.  Co.  V.  Gilbert  Elevated  R.  R.  Co.,  43  Super.  Ct.  (J.  d  8.)  292; 
and  aUo  Brooklyn  Park  Comm'rs.  v.  Armstrong,  45  N",  T.  234;  but  both 
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these  cases  arc  qualified  by  virtae  of  special  legislative  enactments 

there  considered,  as  well  as  Spaders.  N.  Y.  Elevated  R.  R.  Co.,  8  Abb. 

N.  a  467;]  Ninth  Ave.  R.  R.  Co.  «.  N.  Y.  Elevated  R.  R.  Co.,  8  Abb. 

JV.    C.   347 ;  Burrow  «.  Mayor,  &c.  of  Baltimore,  2  Am.  Jurist,  203 ; 

Lackland  v.  North  Missouri  R.  Co.,  81  Mo.  181,  which  holds  that  it 

is  immaterial  in  such  a  case,   whether  the  lot-owner  owns  to  the 

middle  of  the  street  or  not. 

VI.  That  the  public  may  have  an  action  for  the  obstruction  of  a 

street  dedicated  to  them,  see  The  King  v.  Russell,  6  Ecuty  427; 

Burrow  v.  Mayor,  <&c.  of  Baltimore,  2  Am.  Jurist,  203;  People  v. 

Lambier,  5  Den.  9;  Trustees  of  Watertown  «.  Cowen,  4  Paige,  510 

[To  the  contrary,  see  People  v.  Kerr,  87  Barb.  857;  Coykendall  v. 

Durkce,  13  Hun,  260] ;  Matter  of  Boston  &  Albany  R.  R  Co.,  53  N.  Y. 

574;  People  v.  Metropolitan  Telephone,  &c.  Co.,  8  Abb.  N.  0.  804; 
Cook  V.  Corporation  of  Bath,  L.  B.  6  Eq.  Cos.  177 ;  Drake  f .  Hudson 
R.  R.  R.  Co.,  7  Barb.  508;  Houck  v.  Wachter,  84  Md.  265;  Mayor, 
&c.  of  Baltimore  9.  Marriott,  9  Id.  160;  Rex  v.  Jones,  8  Campbell, 
229;  Rex  «.  Cross,  Id.  224;  Moore  o.  Jackson^  2  Abb.  2f.  {7.  211;  Peo- 
ple V.  Cunningham,  1  Den.  524 ;  Commonwealth  «.  Passmore,  1  8erg. 
<&  Bawle,  2^9;  Hart  o.  Mayor,  &c.  of  Albany,  9  Wend.  571,  with  a 
query  as  to  whether  an  individual,  without  being  specially  aggrieved, 
has  a  right  to  abate  or  remove  such  a  nuisance,  citing  cases. 

YII.  Where  the  owner  dedicated  a  street,  selling  lots  thereon,  and 
reserving  the  fee  of  the  street  to  himself,  it  was  held  that  an  action 
for  ejectment,  brought  by  him  against  a  railroad,  would  not  lie  unless 
the  occupation  thereof  by  the  defendant  railroad  was  *' wholly  incon- 
sistent with  the  public  easement " — which  was  not  held  to  be  so  in 
this  case.     Adams  9.  Saratoga,  &c  R.  R.  Co.,  11  Barb.  414. 

VOL  Where  the  owner,  dedicates  a  street,  selling  lots  thereon, 
and  reserves  his  claims  for  damages  for  unlawful  use  of  such  street, 
he  is  entitled  to  an  action  therefor. 

See  Henderson  v.  N.  Y.  Central  R.  R.  Co.;  78  N.  T.  428. 


PEOPLE  ex  rel  BYRNE  v.  FRENCH. 

JV.  r*.  Supreme  Courts  First  District;  Special  Term^ 

April.  1883. 

MAinoAifua. — Limitation. 

The  time  within  which  a  mandamus  must  be  resorted  to  is  the  same 
as  that  witlun  which  an  action  must  be  brought  to  obtain  a  remedy 
for  the  same  injury  [Code  Cim.  Pro.  %  414];  and  therefore,  a  manda- 
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mua  to  compel  payment  of  a  libaility  created  by  statute, — e,  g,j  the 
salary  of  a  municipal  police  officer, — must  be  limited  to  sums  which 
became  due  within  six  years  prior  to  the  application. 

Application  for  a  mandamus  to  the  police  commis- 
sioners of  the  city  of  New  York  to  compel  pay- 
ment of  salary  of  the  relator  William  Byrne,  a 
patrolman,  which  it  was  alleged  had  been  deducted  or 
retained  during  the  six  years  preceding  the  application 
and  prior  thereto,  on  the  pretense  that  they  had  a  right 
to  do  so  by  reason  of  relator  being  on  sick  leave  and , 
unable  to  do  duty. 

A.  JET.  Purdy,  R.  H.  Pollock^  C.  H.  Preyer  and 
Oeorge  F.  Langbein^  for  relator. 

E.  H.  Lacomhe^  for  respondents. 

Lawbencb,  J. — It  was  held  in  the  case  of  People 
ex  rel.  Olmsted  v.  Supervisors  of  Westchester  (12  Barb. 
446),  that,  as  there  was  at  that  time  no  statutory  limita- 
tion of  the  time  within  which  writs  of  mandamus  could 
be  obtained  in  this  State,  that  where  a  party  seeks  the 
enforcement  of  a  substantial  right  by  means  of  a  man- 
damus he  should  be  allowed  the  time  given  by  statute 
to  obtain  a  remedy  for  injuries  essentially  of  a  similar 
character  in  the  ordinary  way,  if  that  could  be  pur- 
sued.   That  case  was  decided  in  1852,  and  the  provis- 
ions of  the  present  Code  have  materially  altered  the 
law  since  that  time.    Instead  of  resting  upon  analogy, 
the  time  within  which  a  mandamus  must  be  resorted 
to  is  now,  by  statute,  the  same  as  that  within  which  an 
action  must  be  brought. 

It  is  not  necessary  in  disposing  of  this  question  to 
determine  whether,  under  the  Code,  the  proceeding  to 
obtain  a  mandamus  is  to  be  regarded  as  an  action  or  a 
special  proceeding.  WJiether  that  proceeding  falls 
under  the  definition  c^  an  action  contained  in  section 
8333,  or  of  a  special  proceeding  under  section  3334  of 
the  Code,  so  far  as  the  limitation  of  the  time  within 
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which  it  must  be  brought  is  concerned,  the  result  is 
the  same.    By  section  414  of  the  Code  it  is  expressly 
declared  that  the  provisions  of  this  chapter  apply  and 
constitute  the  only  rules  of  limitation  applicable  to  a 
civil  action  or  special  proceeding,  except  in  one  of  the 
following  cases.     Then  follows  an  enumeration  of  the 
excepted  cases,  within  which  this  ease  does  not  fall. 
By  section  382  of  Code  it  is  provided  that  an  action 
to  recover  upon    a   liability  created  by  statute  ex- 
cept a  penalty,  must  be  brought  within   six  years. 
Now,  in  this  case,  the  salary  is  fixed  by  statute,  and 
the  liability  of   the  respondents  to    pay  it  springs 
entirely  from  the  statute.    I  am  of  the  opinion,  there- 
fore, that  the  relator  is  not  entitled  to  recover  for  any 
salary  which  accrued  more  than  six  years  before  the 
commencement  of  this  proceeding.    The  cases  referred 
to  by  the  learned  counsel  for  the  relators  relating  to 
trusts  do  not  appear  to  me  to  be  in  point.    The  liabil- 
ity of  the  respondents  was  of  a  strictly  legal  character, 
and  enforceable  by  the  appropriate  legal  remedies. 

Nor  can  I  accede  to  the  position  that  these  proceed- 
ings have  an  equitable  character.  The  writ  of  manda- 
mus is  a  legal  writ,  and  the  forms  of  procedure  and  the 
rules  which  governed  in  the  court  of  chancery  have  no 
application  to  it.  The  relator,  therefore,  can  only 
claim,  as  it  seems  to  me,  for  that  portion  of  his  salary 
which  was  withheld  during  the  period  of  six  years  an- 
terior to  the  commencement  of  this  proceeding. 

Let  an  order  be  entered  that  a  mandamus  issue  in 
accordance  with  these  views,  the  respondents  to  be 
allowed  ten  days  within  which  to  comply  with  the 
same.  And  let  similar  orders  be  entered  in  the  various 
cases  which  present  the  questions  which  I  have  dis- 
posed of  in  this  case. 
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WINTON  V.  WINTON. 

N.  T.  Supreme  Court,  First  District;  Special  Term, 

April,  1883. 

Divorce. — Alimony. — Additional     Counsel     fee    after    final 

Judgment. 

After  judgment  in  favor  of  plaintiff,  in  an  action  by  a  wife,  for  a 
limited  divorce,  and  pending  an  appeal  by  defendant  from  a  part 
thereof,  the  court  may  allow  plaintiff  a  counsel  fee  in  addition  to 
the  amounts  theretofore  allowed. 

Action  for  limited  divorce.  Motion  to  require 
defendant  to  pay  plaintiffs  attorney  a  further  allow- 
ance by  way  of  counsel  fee. 

No  answer  to  the  complaint  was  interposed  by  the 
defendant,  and  on  plaintiff's  motion,  the  court  fixed 
the  alimony  pendente  lite  and  awarded  a  counsel  fee, 
which  defendant  paid.  Reference  of  the  action  was 
then  proceeded  with,  and  a  report  rendered  recom- 
mending a  j  adgment  of  limited  divorce,  and  fixing  the 
amount  of  alimony.  The  court  refused  to  confirm  the 
report  as  to  alimony  and  an  order  was  entered  overrul- 
ing that  part  from  which  defendant  appealed  to  the 
general  term,  where  the  order  appealed  from  was 
affirmed.  After  further  proceedings  in  the  action, 
plaintiff  moved  for  an  additional  allowance  to  her 
counsel,  which  was  granted.  Subsequently  Judgment 
was  entered  and  'permanent  alimony  fixed.  After 
various  proceedings  involving  a  reargument  and 
resettlement  of  the  decree,  defendant  appealed  from 
the  part  fixing  permanent  alimony,  and  the  amount 
was  reduced  by  the  general  term.  Defendant  then 
took  a  further  appeal  to  the  court  of  appeals,  pending 
which  this  motion  for  additional  counsel  fee  was  made. 

Edward  P.  Wilder,  for  motion. 

B.  F.  Sawyer y  opposed. 
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Lawrence,  J. — The  case  reported  as  Anonymous  in 
15  Abb.  Pr.  N.  S.^  307,  is  an  authority  in  favor  of  the 
position  taken  by  the  plaintiff  s  counsel  on  this  motion. 
See  the  opinion  of  Justice  Davis  in  that  case.  In  the 
case  of  Kamp  v.  Kamp  (i59  iV.  F.  212;  rev'g  37  Super. 
Ct,  [/.  &  >S'.]  241),  referred  to  by  the  defendant's  counsel, 
final  judgment  had  not  only  been  entered,  but  appli- 
cation was  made  many  years  after  such  entry  for  fur- 
ther alimony,  and  it  was  held  that  the  power  of  the, 
court  had  terminated,  and  the  application  was  denied. 
In  this  case  the  defendant,  being  dissatisfied  with  the 
judgment,  has  taken  an  appeal  therefrom,  and,'  if  he 
is  right,  it  cannot  be  said  that  there  is  at  present  a  final 
and  conclusive  judgment.  By  his  appeal  he  obliges 
the  plaintiff  to  employ  counsel  to  argue  her  case  and 
to  protect  her  rights.  I  think  in  such  a  case  that  she 
is  entitled  to  a  reasonable  counsel  fee,  and  I  shall  there- 
fore allow  her  the  sum  of  $260,  in  ddition  to  the 
amounts  heretofore  allowed  to  her. 


ANONYMOUS. 
N.  r.  Supreme  Court ;  First  Departmeniy  June^  1880. 

Husband  and  Wipe. — Divorcb. — Aximony. — ^Exbcxttobs  and 

Adhinistbatobs.  — WArVKR. 

When  a  decree  in  an  action  for  divorce  is  made,  in  the  State  of 
Connecticut,  awarding  alimony  to  the  wife,  she  can  bring  an  action 
in  this  State,  after  his  death,  against  his  legal  representatives  to 
recover  the  arrears  of  alimony  due  her  thereunder. 

In  such  a  case  it  is  not  necessary  to  obtain  permission  of  the  foreign 
tribunal  before  beginning  the  action  here. 

Alimony  in  either  Connecticut  or  New  York,  is  a  debt  of  record,  or 
an  interest  in  the  estate  of  the. husband,  which  cannot  be  discharged 
so  long  as  the  decree  stands,  except  by  payment  or  by  release. 

In  the  State  of  Connecticut  a  decree  directing  the  payment  of  alimony 
in  effect  charges  the  amount  'to  be  paid  upon  the  estate  of  the 
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husband,  and  vests  in  the  wife  an  absolute  right  to  the  same  out 
of  such  estate  so  long  as  the  decree  remains  in  force. 
A  failure  to  bring  an  action  for  the  alimony  as  each  installment 
becomes  due  will  not  be  a  waiver  of  her  right  to  collect  it  from  his 
legal  representatives. 

Trial  before  a  referee. 

This  was  an  action  against  the  estate  of  a  deceased 
person  for  unpaid  alimony.  The  claimant  was  the 
former  wife  of  the  decedent,  and  the  mother  and 
guardian  of  his  two  children. 

She  obtained  an  absolute  divorce  from  him  in  1866 
in  the  state  of  Connecticut  for  willful  desertion,  pursu- 
ant to  the  laws  of  that  State,  and  was  awarded  the  cus- 
tody of  the  children,  and,  as  alimony,  the  household 
furniture,  books,  wearing  apparel  and  $12  per  month, 
payable  monthly,  and  to  continue  until  the  court 
should  otherwise  order. 

The  regularity  of  the  proceedings  and  validity  of 
the  decree  were  not  disputed. 

No  other  decree  was  ever  made,  and  all  that  the 
claimant  ever  received  on  account  of  alimony  was 
$25,  some  three  months  after  the  entry  of  the  decree. 

When  the  divorce  was  granted,  the  husband  was 
living  in  New  York,  and  continued  to  be  a  non-resident 
of  Connecticut  until  his  decease. 

About  a  year  after  the  divorce  he  married  a  second 
wife.  He  died  testate,  bequeathing  all  his  property  to 
his  second  wife  and  making  her  his  executrix  with 
another  his  executor. 

The  amount  claimed  was  the  unpaid  alimony  and 
accrued  interest  thereon  under  the  decree  of  divorce. 
The  claim  was  duly  presented  to  the  executor  and 
executrix  and  disallowed. 

This  action  was  then  brought  under  the  statute 
against  them. 

They  based  their  objections  upon  the   following 

grounds,  to  wit : 

Vol.  XII.— 11 


162  ABBOTT'S    NEW    CASES. 

Anonymous. 


1st.  That  the  claim,  from  its  nature,  could  not  be 
enforced  by  any  court  or  tribunal  other  than  the  one 
which  created  the  claim  or  liability  by  pronouncing  its 
judgment  or  decree. 

2d.  That  it  was  merely  a  personal  claim,  existing 
only  against  the  deceased  so  long  as  he  lived,  and  not 
surviving  as  against  his  heirs,  executors,  administrators 
or  assigns.  ^ 

3d.  That  this  court  had  no  jurisdiction  over,  or  in 
respect  to  it,  and  could  not  enforce  it  as  against  the 
estate  represented  by  the  defendants. 

4th.  That  the  claim  was  not  a  contract  of  record,  or 
in  the  nature  of  a  contract  or  claim,  or  demand,  and 
should,  therefore,  be  disallowed. 

It  was  referred  by  consent  to  Franklin  A.  Paddock, 
Esq.,  as  sole  referee,  to  hear  and  determine  the  matter. 

Roger  H.  Lyon^  for  the  claimant,  insisted  that  the 
claim  should  be  allowed. —  I.  Because  it  is  virtually  a 
judgment  of  the  court  of  a  sister  state  and  of  a  compe- 
tent jurisdiction,  for  money,  in  regular  form  and  for  an 
amount  or  amounts  certain :  and  the  fact  that  it  is  for 
alimony  is  immaterial,  and  the  court  here  is  bound  to 
allow  it  as  it  would  an  ordinary  judgment  for  so  much 
money  without  going  further  into  any  equities  {U.  S. 
Constitution^  art.  4,  §  1,  PaschaVs  Annotations^  1st  ed. 
p.  220,  and  cases  cited  in  note).  As  to  general  remedies 
for  enforcement  of  decree  for  alimony  in  arrears,  see  2 
Bish.  Mar.  &  Div.  §§  488,  489,  498,  600 ;  Lyon  v.  Lyon, 
21  Conn.  185.  The  fact  of  the  delay  in  collecting  the 
alimony  as  it  accrued  under  the  decree,  or  the  fact 
that  sometimes  in  special  cases  decrees  for  alimony 
on  application  are  changed  is  no  reason  why  it  should 
not  be  paid.  The  record  shows  so  much  money  due 
and  unpaid  and  the  court  is  bound  to  accept  this 
fact  and  award  the  claim  (Stillwell  v.  Carpenter,  2 
Abb.  JV.  C.  238-269 ;  59  If.  Y.  414  ;  62  Id.  639). 
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II.  At  least  the  court  is  bound  to  give  it  the  same 
validity  and  effect  that  the  courts  of  Connecticut 
would  give  it  (Furguson  v.  Crawford,  70  JV.  Y.  253- 
261,  and  cases  cited  supra). 

III.  By  the  laws  of  that  State,  such  a  judgment  is  a 
valid  claim  against  the  estate  of  the  deceased  (Smith 
V.  Smith,  1  Booty  349 ;  2  BisTi.  Mar.  &  Div.  §  441 ; 
Lyon  V.  Lyon,  21  ConUy  185  ;  Piatt  v.  Piatt,  9  OhiOy  37.) 
It  is  rather  the  creature  of  statute  law  than  of  the  com- 
mon law,  and  is  to  be  distinguished  from  alimony  as 
defined  in  the  English  cases  under  the  ecclesiastical 
law.  Divorces  were  granted  a  mensa  et  'tlioro  and  not 
a  vinculo.  The  parties  were  not  really  separated. 
Husband  and  wife  were  still  one,  and  hence  it  was  con- 
sidered that  an  absolute  title  to  the  portion  of  his 
estate,  allotted  to  her  for  her  maintenance,  was  not 
vested  in  her.  The  wife  still  had  her  dower,  and  the 
husband,  right  to  curtesy  and  his  wife's  personals ;  but 
if  the  divorce  be  absolute  then  all  these  property  rights 
cease,  and  it  is  but  right  and  just,  that,  so  long  as  the 
wife  lives,  she  should  receive  for  her  support,  as  her 
property,  vested  in  her  by  absolute  right,  what  the 
court  has  said  the  husband  should  pay  to  her  (2  BisJi. 
on  Mar.  &  Div.  §§  350-377,  474.  2  Burns  Eccl.  Law 
(8th  ed.)  tit.  Marriage,  p.  484,  X.  Trial  of  Marriage, 
and  note  4,  also  XL  Divorce,  and  cases  in  notes  p. 
496;  and  XII.  Alimony  and  eases  in  notes,  p.  506; 
Gibs.  446,  335 ;  Moore,  683 ;  3  SalJc.  138 ;  Id.  605.  . 
606, 508,  note  7 ;  Cro.  Car.  16,  and  note  6  ;  3  jBZ.  Com. 
94,  95).  The  early  settlers  of  Connecticut  struck  out 
an  independent  path  as  to  marriage  and  divorce  (See 
introductory  chapter  to  1  RooVs  Reports — Marriage 
purely  a  Civil  Contract;  1  Stoi/Ps  Dig.  pp.  24,  25). 
The  effect  of  the  divorce  a  vinculo,  undef  the  ec- 
clesiastical law,  was  not  only  to  disolve  the  bond  of 
matrimony,  but  to  declare  the  marriage  void  ab  initio  ; 
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but  in  Connecticut  the  effect  was  to  disolve  it,  not  be- 
cause of  its  invalidity,  but  of  the  subsequent  violation 
of  the  marriage  obligation.  Alimony  in  Connecticut  is 
a  vested  right  (1  Swiff  s  Dig.  25 ;  Sanford  v.  San- 
ford,  5  Dap,  353;  Conn.  R.  8. 1875,  ch.  in.,  §§  1-5  ; 
Lyon  V.  Lyon,  supra;  2  Swift  Dig.  161,  254,  255). 
These  rights  remain  so  long  as  the  decree  remains  un- 
changed by  the  court.  The  death  of  the  husband  does 
not  affect  the  right  of  recovery  (2  Bish.  §§  438,  515). 

IV.  It  is  likewise  a  valid  claim  against  the  estate 
of  the  deceased  by  the  laws  of  this  state  (3  Rev.  Siats. 
(6th  ed.)  p.  159,  §  74 ;  Id.  part  3,  ch.  8,  tit.  13,  subd.  3 
of  §  1 ;  Code  Civ.  Pro.  §§  1240,  1241,  subds.  1,  2  ;  Lan- 
sing V.  Lansing,  4  Lans.  377 ;  Geery  v.  Geery,  63  JV. 
T.  252 ;  Howe  v.  Howe,  5  Weekly  Dig.  460  ;  Miller  v. 
Miller,  7  Hun,  208.)  It  being  collectible  against  the 
estate  of  the  husband  by  legal  proceedings — were  the 
estate  there — so  is  it  collectible  against  such  estate  here 
by  suit  or  by  this  application  of  reference  (3  Rev. 
Stats.  6th  ed.  96,  97,  §§  47,  48  ;  Willard  on  Exec.  29S, 
296 ;  Red/.  Law  and  P'r.  Surr.  Cts.  291,  294,  296,  and 
cases.  As  to  alimony,  see  Forrest  v.  Forrest,  3  Bosw. 
661 ;  Shepherd  v.  Shepherd,  1  Han,  240 ;  affirmed  in  58 
N.  T.  644,  without  opinion ;  Burr  v.  Burr,  10  Paige,  20 ; 
affirmed  in  7  Hill,  707. 

V.  Similar  rules  prevail  in  other  states,  that  if  the 
husband  dies  leaving  his  wife  surviving,  the  estate 
which  he  leaves  is  liable  to  pay  the  alimony  due  at  the 
time  of  his  death  (Sloan  v.  Cox,  4  Hayw.  {N.  C)  75 ; 
2  Bish.  Mar.  &  Div.  §  438,  and  cases  cited). 

VI.  No  leave  of  Connecticut  court  in  which  the  decree 
was  granted  is  required  as  a  pre-requisite  to  any  pro- 
ceedings thereon  for  its  collection  in  the  courts  of  this 
State  (1  Swift's  Dig.  583 ;  5  Wait's  Act.  &  Drf.  641 ; 
Rily  v.  McCord,  24  Mo.  265  ;  McFariand  ^).  Irwin,  8 
Johns.  77 ;  Cardesa  v.  Humes,  5  S.  &  R.  65 ;  Davidson 
V.  Thornton,  7  Barr,  128 ;  Vreedenburgh  v.  Snyder,  6 
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ClarTc  {Iowa\  89 ;  Tindall  v.  Casson,  1  Ilarr.  {N.  J.) 
94 ;  Murray  v.  Baker,  5  B.  Mon.  172 ;  Treasurer  'c.  Fos- 
ter, 7  Verm.  52 ;  Simonton  v.  Barrell,  21  Wend.  362). 
Guenther  v.  Jacobs,  44  Wis.  354,  has  no  analogy  to  this 
case« 

A.  J.  Pe7Tyy  for  the  defendants. 

F.  A.  Paddock,  Esq.,  Referee. — This  is  a  reference 

under  the  statute  of  a  claim  against  the  estate  of , 

late  of  the  city  of  New  York,  deceased. 

The  claim  is  based  upon  a  judgment  or  decree  of 
the  superior  court  for  the  county  of  New  London,  Con- 
necticut, made  and  entered  September  13,  1866,  ad- 
judging that  the  petitioner  (the  claimant  herein)  be 
divorced  from  her  husband  (the  respondent's  testator), 
and  that  he  pay  to  her  $12  per  month,  to  be  paid 
monthly,  commencing  September  13,  1866,  until  the 
further  order  of  the  court. 

At  the  time  this  decree  was  made,  the  defendant 
was  a  resident  of  the  city  of  New  York,  and  did  not 
thereafter  reside  in  Connecticut.  About  three  months 
after  the  decree  was  entered,  he  paid  $25  on  account  of 
the  alimony  but  made  no  payment  thereafter.  He 
subsequently  died,  having  meantime  married  a  second 
wife  (the  respondent),  to  whom  he  left  his  property  by 
will.  The  court  in  Connecticut  never  made  any  further 
order  in  respect  to  the  alimony,  nor  was  the  decree 
ever  reversed  or  recalled. 

The  claimant  now  alleges  that  there  is  due  to  her 
from  the  estate  of  said  testator  a  balance  of  alimony 
amounting  to  upwards  of  $1,500.  This  claim  is  con- 
tested upon  these  grounds : 

First.  There  is  no  debt  within  the  contemplation  of 
the  statute  or  which  can  be  enforced  in  this  State. 

Second.  That  no  proceeding  to  enforce  the  payment 
of  the  alleged  alimony  can  be  taken  without  leave  of 
the  court  in  which  the  decree  was  made  ;  and, 
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.  Third.  That  in  no  event  can  relief  be  had  under  the 
decree  for  more  than  one  year  j)rior  to  the  death  of 
the  testator. 

It  seems  to  me  that  none  of  these  objections  are 
tenable. 

Under  the  law  of  Connecticut,  immediately  after 
the  making  of  the  decree  referred  to,  the  petitioner  be- 
came a  judgment  creditor  of  the  respondent  therein  in 
respect  to  the  installments  of  alimony  payable  under 
the  decree,  as  the  same  became  severally  due,  and 
could  have  enforced  payment  thereof  by  appropriate 
remedies  (Smith  v.  Smith,  1  Hootj  349 ;  Lyon  v. 
Lyon,  21  Conn.  185).  There  can  be  no  doubt,  there- 
fore, that  had  the  testator  returned  to  the  State  of 
Connecticut,  he  could  have  been  compelled  by  attach- 
ment, or  by  a  suit  in  equity,  as  an  incident  or  accessory 
to  the  divorce  suit,  to  pay  the  alimony,  and  had  he 
died,  leaving  property  there,  that  property  could 
have  been  reached  for  the  purpose  of  satisfying  any 
amount  which  might  have  remained  due  under  the 
decree. 

If  then  the  claimant  was  entitled  by  the  decree  of  a 
court  of  competent  jurisdiction  in  Connecticut  to  the 
payment  of  certain  moneys,  was  she  without  remedy 
in  the  State  of  New  York  ? 

It  seems  to  me  quite  clear  that,  under  the  Constitu- 
tion of  the  United  States,  she  could,  by  resort  to  the 
courts  of  that  State,  enforce  the  payment  of  whatever 
ijioneys  became  due  to  her  under  the  decree  of  the  court 
of  Connecticut  (Simon ton  v.  Barrell,  21  Wend.  362). 
In  Barber  v.  Barber,*  it  was  held  that  when  a  decree 
in  an  action  for  divorce  is  made  awarding  alimony,  it 
becomes  a  judicial  debt  of  record  against  the  husband, 
which  may  be  enforced  by  execution  against  his  prop- 
erty, or  by  attachment  against  his  person,  issuing  from 
the  court  which  made  the  decree,  and  when  that  cannot 
be  done  because  of  the  residence  of  the  husband  in 

♦  31  H<nD.  U.  8.  682. 
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another  State,  where  the  process  of  that  court  cannot 
reach  him,  the  wife  may  sue  him  wherever  he  may  be 
found  for  the  purpose  of  recovering  the  alimony  due 
to  her,  or  to  carry  the  decree  into  judgment  there, 
with  the  same  effect  that  it  has  in  the  State  in  which 
it  was  made. 

It  cannot  be  doubted  that  if  the  claimant  could  have 
brought  an  action  in  a  court  of  this  State  against  the 
deceased  in  his  lifetime,  for  the  purpose  of  recovering 
the  alimony  due  to  her,  or  to  carry  the  Connecticut  de- 
cree to  effect,  she  may  have  the  same,  or  an  equally 
effective,  remedy  against  his  legal  representatives  after 
his  death. 

Equitable  as  well  as  legal  claims  may  Jbe  enforced 
against  the  estate  of  a  deceased  person,  and  a  judgment 
debt  is  provable  equally  with  a  simple  contract  debt. 

I  can  see  no  reason  why  the  claimant  should  be 
required  to  obtain  leave  of  the  court  which  made  the 
decree  to  this  proceeding.  There  is  nothing  in  the 
statutes  of  Connecticut  or  New  York  which  indicates 
that  such  leave  should  be  obtained. 

The  claimant's  rights  under  the  decree  are  absolute, 
and,  at  least  so  far  as  proceedings  in  this  State  are 
concerned,  can  be  enforced  without  the  permission  of  a 
foreign  tribunal. 

There  is,  therefore,  in  my  opinion,  a  valid  claim 
which  may  be  enforced  against  the  estate  of  the 
decedent,  unless  the  claimant  has  waived  her  rights  by 
neglect  or  otherwise. 

It  is  contended  that,  inasmuch  as  alimony  is  an 
allowance  for  maintenance  from  year  to  year,  and  may 
be  reduced  or  terminated  altogether  for  cause  by  the 
court  granting  it,  the  rule  of  the  English  ecclesiastical 
court  in  reference  to  waiver  should  apply.  I  do  not 
think,  however,  that  any  such  rule  can  be  said  to  exist 
in  this  State  or  in  Connecticut.  Alimony  required  to 
be  paid  under  a  decree  of  court  in  either  of  these 
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States,  is  a  debt  of  record,  or  an  interest  in  the  estate 
of  the  husband,  which  cannot  be  discharged  so  long  as 
the  decree  stands,  except  by  payment  or  by  release. 

The  statutes  of  both  these  States  seem  to  have 
determined  the  nature,  amount  and  duration  of  ali- 
mony, and,  in  the  absence  of  any  provision  looking 
toward  a  waiver  or  forfeiture  on  the  part  of  the  wife  by 
reason  of  delay  in  enforcing  payment,  no  court  would 
be  justified  in  applying  the  rule  of  the  ecclesiastical 
court. 

And  it  may  well  be  doubted  that  such  rule,  even  if 
it  existed,  would  reach  this  case,  because,  in  the 
ecclesiastical  court,  the  delay  might  be  explained. 
And  in  this  case  it  appears  that  the  husband  was 
continuously  absent  from  the  State  of  Connecticut,  the 
domicil  of  the  claimant,  and  it  does  not  appear  that  the 
claimant  was  aware  of  his  whereabouts. 

This  circumstance  might,  perhaps,  justly  be  held 
to  relieve  the  claimant  from  the  extreme  harshness  of 
a  forfeiture  like  that  suggested,  but  I  do  not  feel  at 
liberty  to  place  my  decision  on  any  such  ground,  for 
the  reason  that  I  am  convinced  that,  in  the  State 
of  Connecticut,  a  decree  directing  the  payment  of 
alimony,  in  effect,  charges  the  amount  to  be  paid  upon 
the  estate  of  the  husband,  and  vests  in  the  wife  an 
absolute  right  to  the  same  out  of  such  estate  so  long  as 
the  decree  remains  in  force.  In  this  case  the  husband 
left  an  estate  which  may  justly  be  said  to  include  all 
the  arrears  of  alimony,  and  is  larger  by  just  the 
amount  remaining  unpaid. 

I  feel  constrained,  therefore,  to  hold  that  the 
claimant  is  entitled  to  be  paid  out  of  the  estate  of  the 
decedent  the  arrears  of  alimony,  with  interest. 


Judgment  was  entered  for  the  plaintiff  upon  the 
report  of  the  referee. 

Appeal  was  not  prosecuted. 
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SPAHN  V.  SPAHN. 

If.  T.  Supreme  Courts  Mr  si  District^  Special  Terrrij 

January^  1883. 

DivoRCB. — Counter-claims  under  §  1770,  Code  Civ.  Pro. 

Under  eection  1770  of  the  Code  of  Civil  Procedure,  the  defendant,  in 
an  action  for  divorce,  is  not  limited  to  a  counter-claim  under  one  of 
the  two  articles  therein  mentioned,  but  may  set  up  both  adultery 
and  cruelty. 

Motion  to  compel  defendant  to  elect  between  two 
counter-claims  set  np  in  her  answer. 

The  action  was  brought  by  the  plaintiff  for  an 
absolute  divorce  from  the  defendant. 

The  answer  denied  the  adultery  charged  in  the 
complaint,  and  set  up  two  counter-claims,  one  alleging 
cruel  and  inhuman  treatment,  and  the  other  alleging 
the  adultery  of  tlje  plaintiff.  Affirmative  judgment 
upon  these  counter-claims  for  a  separation,  or  for  an 
absolute  divorce,  was  demanded  by  the  defendant. 

This  is  a  motion  to  compel  the  defendant  to  elect 
upon  which  of  these  two  counter-claims  she  will  rely. 
Section  1770  of  the  Code  of  Civil  Procedure,  provides : 
"When  an  action  is  brought  by  either  husband  or 
wife,  as  prescribed  in  either  of  the  last  two  articles, 
a  cause  of  action  against  the  plaintiff  and  in  favor  of 
the  defendant,  arising  under  either  of  the  said  articles, 
may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counter- 
claim." Of  the  two  preceding  articles,  the  second  and 
third  of  the  title,  the  former  (art.  2)  related  to  divorce 
for  adultery;  the  latter  (art.  3)  to  separation  for 
cruelty,  &c. 
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The  question  therefore  arises  whether,  under  this 
section,  a  defendant  can,  in  connection  with  a  denial  of 
the  adultery  charged  in  the  complaint,  set  tip  a 
counter-claim  for  cruelty,  and  also  one  for  adultery,  or* 
whether  she  is  restricted  to  the  choice  of  one  or  the 
other  of  these. 

George  E,  Mott  {A.  P.  Fitchj  attorney),  for  the  mo- 
tion.— A  plaintiff,  in  an  action  for  a  divorce  or  separa- 
tion, must  choose  which  of  the  two  actions  he  will  bring.  , 
He  cannot  join  these  two  causes  of  action  in  the  same 
complaint.  And  the  defendant  in  this  action,  as  to 
the  counter-claims  interposed  by  her,  is  really  in  the 
position  of  a  plaintiflP  bringing  a  cross  action.  She 
can,  under  section  1770  of  the  Code  of  Civil  Procedure, 
interpose  a  counter-claim  upon  either^  but  not  upon 
both,  grounds. 

A  construction  enabling  her  to. counter-claim  both 
the  cruelty  and  adultery,  would  place  her  in  a  more 
favorable,  position  than  the  plaintiff,  who  can  only 
proceed  upon  one  of  these  causes  of  action.  Such 
could  not  have  been  the  intention  of  the  Legislature  ; 
and  such  a  construction  would  lead  to  great  embar- 
rassment in  the  prosecution  of  the  action,  counter- 
claim for  a  divorce  being  triable  before  a  jury,  and  the 
counter-claim  for  separation,  at  special  term.  jk^ 

Theodore  Connoly  {Connoly  &  Ilolme^  attorneys), 
opposed. — The  entire  question  seems  to  hinge  on  the 
meaning  of  the  word  "either"  in  this  section  of  the 
Code.  The  best  authorities  use  the  word  '* either,"  in 
the  sense  of  one  and  the  other  of  two  things,  as  well  as 
one  or  the  other.  This  is  the  definition  given  in 
AbboWs  Law  Dictionary^  Webstefs  Dictionary^  and 
a  very  recent  work  ( WinfieW s  Adjudged  Words  and 
Phrases). 

It  is  believed  that    the  only  direct  adjudication 
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upon  the  words  is  the  foUowing  :  '*  The  word  '  either,' 
is  sometimes  used  in  the  sense  of  one  or  the  other  of 
several  things,  and  sometimes  in  the  sense  of  one  and 
the  other.  Its  use  in  the  last  sense  is  not  infrequent. 
Thus,  it  is  common  to  say,  on  either  hand,  on  either 
side,  meaning  thereby,  on  each  hand  or  side" 
(Chidester  «.  Springfield,  &c.  Ry.  Co.,  59  111.  87). 

It  is  plain  that  the  provision  of  the  section  under 
discussion,  should  be  construed  in  the  last  sense, 
which  is  equivalent  to  ^^  eachP 

Barrett,  J.  (Orally.)— There  is  nothing  in  section 
1770  of  the  Code  of  Civil  Procedure,  to  limit  the 
defendant  to  a  counter-claim  under  one  of  the  two 
articles  there  mentioned.  I  think  it  was  the  intention 
of  the  Legislature  to  enable  the  parties  in  such  cases, 
to  settle  all  their  controversies  in  one  action.* 

Motion  denied,  but,  as  the  question  is  new,  with- 
out costs. 

*  The  rule  thus  established  supersedes  in  effect  the  ruling  in  Ter- 
hune  c.  Terhune,  40  How.  Pr.  258,  and  R.  F.  U.  v.  S.  H.,  40  Barb,  9. 
The  general  rule  in  other  States  1  understand  to  be  that  the  right  to 
counter-claim  affirmative  relief  in  matrimonial  actions,  is  not  recog- 
nized any  further  than  it  is  given  by  express  statute,  and  that  general 
provisions  of  statute  allowing  a  defendant  to  ask  affirmative  relief  in 
his  answer,  will  not  be  extended  so  as  to  sanction  counter-claim  in 
divorce. 

The  interposition  of  the  counter-claim  under  the  statute  gives  the 
defendant  a  right  to  resist  discontinuance,  and  insist  on  trial.  Camp- 
bell o.  Campbell,  12  Uun^  630;  and  see  Owen  v,  Owen,  54  Oeo,  520; 
Hoflf  V.  Hoff,  Mich.  Apr.  25,  1883,  12  Narthw.  R,  100. 

As  to  recrimination,  ace  section  1705,  and  Doe  v.  Doe,  23  Huriy  19. 
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PEOPLE  V,  McGLOIN. 
JV.  Y.  Court  of  Appeals ;  January^  1883. 

[AffirmiDg  28  Bun^  150.] 

Imdictment  for  Mcrder. — ^EviDEarcE. — Confessions. — Threats  of 
Officer  in  CniiROE  of  Prisoner. — Exaionation  before 
Coroner. — Sworn  Statement. — Corroborative  Evi- 
dence.— Witness. — Competency  after  Convic- 
tion.— Appeal;  Questions  Reviewed. — 
Trial;  Requests  to  Charge. 

Upon  arresting  a  person  charged  wilh  murder,  the  officer  told  him 
that  he  had  seen  him  trying  to  steal  a  barrel  of  whiskey  the  night 
before.  Udd^  that  this  did  not  show  that  he  was  improperly  infla- 
enced  by  fear  of  punishment  for  the  comparatively  trivial  crime  of 
theft^  so  as  to  render  his  confession,  made  thereupon,  inadmissible 
in  evidence,  on  his  trial  for  murder. 

It  is  no  objection  to  the  admissibility  of  a  confession  that  it  was 
taken  before  a  coroner,  and  sworn  to  by  the  accused  while  under 
arrest  for  the  crime. 

The  provisions  of  sections  188  to  200,  of  the  Code  of  Criminal  Proced- 
ure,— as  to  authentication  of  statements  of  persons  accused  of  crime, 
— do  not  apply  to  a  confession  before  a  coroner,  who  is  not  one  of 
the  magistrates  described  in  section  147. 

The  effect  of  sectipn  832,  of  the  Code  of  Civil  Procedure,  —providing 
that  a  person  **  who  has  been  convicted  of  a  crime"  may  be  a  com- 
petent witness  in  an  action, — is  to  repeal  the  provisions  of  3  R.  S. 
(6th  cd.)  994.  §  48,  disqualifying  a  person  ^*  sentenced  upon  a  con- 
viction for  felony  "  from  testifying.  Tlie  conviction  produced  the 
disqualification,  and  the  removal  of  its  cause  necessarily  restores 
the  competency  of  the  witness,  without  reference  to  whether  h'j 
was  sentenced  or  not. 

Upon  the  trial  of  an  indictment  for  murder,  one  count  charginir  that 
the  crime  was  committed  while  the  prisoner  was  engaged  with 
others  in  the  commission  of  the  crime  of  burglary,  and  the  second 
count  charging  its  commission  with  deliberate  and  premeditated  de- 
sign, evidence  in  corroboration  of  the  prisoner's  confession, — Heid^ 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree. 

Under  section  627,  of  the  Code  of  Criminal  Procedure,  the  appellate 
court  may  consider— as  bearing  on  the  question  whether  justice  re- 
quires a  new  trial, — ^an  objection  to  the  competency  of  a  witness  for 
the  people,  who  gave  important  and  material  evidence  against  the 
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defendant,  which  might,  and  probably  did,  influence  the  finding  of 
the  jury,  although  no  objection  was  made  to  the  testimony,  nor  mo- 
tion made  to  strike  it  out  on  the  trial. 
If  a  complex  request  to  charge  contains  any  erroneous  propositions,  it 
is  properly  refused. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  from  a  judgment  affirming  a  judgment 
of  the  court  of  general  sessions  of  the  city  and  county 
of  New  York,  convicting  the  appellant,  Michael  B. 
McGloin,  of  murder  in  the  first  degree. 

The  facts  sufficiently  appear  from  the  opinion. 

William  F,  Howe^  for  the  appellant. 

John  H.  Fellows^  for  the  respondent. 

RuGER,  Ch.  J. — We  should  be  quite  content  to  rest 
our  decision  of  this  case  upon  the  opinion  delivered  at 
general  term,  were  it  not  a  matter  affecting  the  exist- 
ence of  a  human  life,   and  therefore  requiring  the 
utmost  care  on  the  part  of  those  having  charge  of  the 
administration  of  the  law,  to  see  that  no  injustice  be 
done    to    the    accused.    These    considerations    have 
seemed  to  require  that  we  should  express  our  views 
fully  on  the    material   questions  presented   by  this 
record,  and  state  the  reasons  for  the  conclusions  ar- 
rived at.    It  appears  by  the  record,  that  the  defendant, 
Michael  B.  McGloin,  was  indicted  for  murder  in  the 
first  degree,  in  having  caused  the  death  of  one  Louis 
Hanier,  on  the  morning  of  the  30th  day  of  December, 
1881.    The  indictment  contained  two  counts,  the  first 
charging  that  the  murder  was  committed  while  the 
said  McGloin  was  engaged,  with  others,  in  the  commis- 
sion of  the  crime  of  burglary  and  felony,  and   the 
second,  that  the  said  crime  of  murder  was  committed 
with  a  deliberate  and  premeditated  design  to  effect  the 
death  of  said  Louis  Hanier.     Upon  the  trial  of  this  in- 
dictment at  a  court  of  general  sessions  in  the  city  of 
New  York,  a  statement  proved  to  have  been  made  and 
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signed  by  the  defendant,  was  offered  in  evidence  on  be- 
half of  the  people  against  him.  It  was  objected  to  by 
the  counsel  for  the  defendant,  that  this  statement  was 
inadmissible,  for  substantially  the  following  reasons ; 
1st.  That  it  was  made  by  the  defendant  under  the  in- 
fluence of  fear,  produced  by  threats  made  to  him  by 
the  officer  in  whose  custody  he  then  was,  upon  a  charge 
of  committing  the  crime  in  question.  2d.  Because  it 
was  taken  before  a  magistrate  after  defendant  was  ac- 
cused of,  ar^d  under  arrest  for,  the  perpetration  of  a 
crime,  but  was  not  taken  and  authenticated  in  accord- 
ance with  the  requirements  of  sections  198  and  199  of 
the  Code  of  Criminal  Procedure.  3d.  That  it  was  not 
voluntarily  made,  being  a  sworn  deposition. 

The  first  of  these  objections  proceeded  upon  the  as- 
sumption that  the  officer,  effecting  the  arrest,  had 
threatened  the  prisoner,  and  that  such  threats  had 
produced  an  emotion  of  fear  in  his  mind,  probably 
affecting  the  character  of  his  confession.  If  the 
assumption  is  well  founded,  it  will  be  fatal  to  the  ad- 
missibility of  the  evidence,  and  also  to  the  conviction, 
in  part  founded  thereon.  The  facts,  upon  which  this 
ground  of  objection  rests,  are  as  follows : 

Upon  making  the  arrest,  the  officer  informed 
McGloin  that  he  '*  was  charged  with  shooting  Louis 
Hanier  ;"  that  he  (the  officer)  was  inspector  of  police, 
and  "had  been  watching  him"  (the  prisoner)  "since 
the  shooting,  and  saw  him  in  company  with  a  man 
named  Healy,  and  saw  him  try  to  steal  a  barrel  of 
whiskey  the  night  before  I  arrested  him."  "  I  also  told 
liim  about  the  pledging  of  the  pistol "  (referring  to  the 
pawning  by  McGloin,  the  day  after  the  murder,  of  a 
pistol,  with  which  the  crime  was  supposed  to  have  been 
perpetrated).  "McGloin  said  he  would  make  a  state- 
ment. I  said  to  him,  I  would  send  for  Coroner  Her- 
man to  take  it."  The  coroner  was  then  sent  for,  and 
came  to  police  headquarters,  where  the  defendant  was 
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in  custody,  and  the  confession  in  question  was  made, 
the  coronor  not  acting  in  any  official  capacity,  but  as 
a  mere  clerk  to  take  down  and  prove  the  confession. 
This  was  substantially  all  that  occurred  between  the 
officer  and  the  defendant  previous  to  the  making  of 
the  statement.  We  fail  to  see  in  this  conversation  the 
existence  of  any  threats,  or  any  proof  from  which  it 
could  be  inferred  that  the  defendant  made  the  state- 
ment under  the  influence  of  fear. 

It  was  held  by  this  court  in  the  case  of  People  v. 
Wentz  (37  K  Y.  303),  where  the  defendant  was  in 
custody  upon  a  charge  of  arson,  that  a  confession . 
drawn  out  by  questions,  and  preceded  by  the  state- 
ment made  by  the  officer  to  the  prisoner,  "that  he 
was  in  a  bad  fix,  and  had  got  caught  at  last,''  was 
''wholly  voluntary,  and  made  uninfluenced  by  any 
threat,  menace,  promise,  or  other  influence." 

The  case  of  Cox  v.  People  (80  liT.  Y.  600*),  although 
a  capital  case,  was,  in  respect  to  the  inducements  held 
out  to  the  prisoner,  similar  to  the  Wentz  case.  A 
confession  there  made  by  the  defendant  was  held 
admissible.  The  court  further  held,  that  it  was  ''not 
sufficient  to  exclude  a  confession  by  the  prisoner  that 
he  was  under  arrest  at  the  time,  or  that  it  was  made 
to  the  officer  in  whose  custody  he  was,  or  in  answer  to 
questions  put  by  him." 

No  material  circumstance  appears  in  the  case  at 
bar,  which  did  not  appear  in  the  cases  referred  to, 
except  that  here  the  officer  stated  to  the  prisoner  that 
he  was  aware  of  an  attempt  on  the  part  of  the  prisoner, 
the  night  before  his  arrest,  to  steal  a  barrel  of  whiskey. 
It  would  be  unreasonable  to  say  that  the  defendant 
was  moved  to  make  this  confession,  by  fear  of  his 
exposure  and  punishment  for  the  comparatively  trivial 
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176  ABBOTT'S    NEW   CASES. 


People  V.  McGloia. 


crime  of  stealing,  when  he  stood  uninfluenced  by  the 
fact  that  he  was  in  custody,  charged  with  the  commis- 
sion of  a  crime  for  which  his  life  then  stood  in  jeopardy. 
The  argument,  in  short,  is,  that  the  defendant  might  be 
improperly  influenced,  to  confess  the  commission  of  the 
crime  of  murder,  through  fear  that  he  might  be 
exposed  and  prosecuted  for  the  crime  of  stealing 
whiskey.    There  is  little,  if  any,  force  in  it. 

The  question  upon  which  the  second  ground  of 
objection  was  based,  prior  to  the  adoption  of  the  Code 
of  Criminal  Procedure,  was  the  subject  of  some  con- 
troversy and  difference  in  the  courts  (Hendrickson  v. 
People,  10  iT.  T.  13,  28 ;  People  v.  McMahon,  16  Id. 
384 ;  People  v.  Wentz,  supra;  Teachout  v.  People,  41 
If.  T.  7).  The  difficulty,  in  brief,  seemed  to  be  deter- 
mining, whether  the  reason  for  the  objection  rested 
upon  the  theory  that  the  evidence  was  given  in  obedi- 
ence to  the  requirements  of  a  subpoena,  and  was 
therefore  compulsory  and  objectionable,  as  requiring  a 
prisoner  to  give  evidence  which  might  criminate  him- 
self, or  whether  it  was  based  upon  the  presumption 
that  a  prisoner,  giving  evidence  in  relation  to  a  crime, 
with  the  commission  of  which  he  is  charged  or  suspec- 
ted, gives  it  under  such  influences  as  to  produce  an 
apprehension  of  danger  and  mental  disturbance, 
rendering  it  unjust  to  hold  him  responsible  for  what 
he  says  while  subjected  to  such  influences.  It  was 
said  that  such  evidence  is  not  voluntary,  because  the 
mind  being  confused  and  agitated  by  the  apprehension 
of  danger,  cannot  reason  with  coolness,  and  will 
naturally  resort  to  falsehood  to  escape  the  conse- 
quences of  the  impending  danger  (Hendrickson  v. 
People,  supra  ;  People  v.  McMahon,  supra). 

The  effect  of  these  differences  was  to  cause  the  line 
which  distinguished  admissible  from  objectionable 
confessions,  to  fluctuate  according  to  the  theory  which 
was  followed,  and  deprived  the  law  of  that  certainty 
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and  prisoners  accused  of  crime  of  that  uniformity  of 
protection  which  is  so  essential  to  justice.  Without 
discussing  or  referring  to  the  authorities  on  this  subject 
at  length,  it  may  be  said  that  the  following  proposi- 
tions were,  prior  to  the  adoption  of  the  Criminal  Code, 
well  settled  by  law  in  this  State.  1st.  That  all 
confessions  material  to  the  issue,  voluntarily  made  by 
a  party,  whether  oral  or  written,  and  however 
authenticated,  were  admissible  as  evidence  against  him 
on  a  trial  for  a  criminal  offense  (People  v.  Wentz, 
supra).  2d.  It  was  no  objection  to  the  admissibility 
of  such  confessions  that  they  had  been  taken  under 
oath  from  a  person  attending  before  a  coroner,  in 
obedience  to  a  subpoena,  upon  an  inquiry,  conducted 
pursuant  to  law,  into  the  causes  of  a  homicide  (Hen- 
drickson  v.  People,  supra;  Teachout  v.  People, 
supra).  3d.  That  the  confession  or  declaration  sought 
to  be  given  in  evidence,  was  in  writing  and  purported 
to  be  sworn  to,  was  no  objection  to  its  admissibility, 
unless  it  also  appeared  that  it  was  taken  before  a 
magistrate,  upon  a  judicial  investigation  against  the 
person  accused  of  the  commission  of  the  crime. 

Parker,  J.,  in  Hendrickson  v.  People,  supra^  said, 
in  relation  to  the  objection  that  a  confession  was  not 
taken  conformable  to  the  statute :  ''  But  neither  is  the 
statute,  nor  were  the  common  law  rules,  of  which  it  is 
declaratory,  applicable  to  any  examination  except  that 
of  a  person  brought  before  a  magistrate  on  a  charge  of 
crime.  All  other  examinations  are  classified  as  extra- 
judicial." The  provisions  of  the  Code  of  Criminal 
'  Procedure,  regulating  the  mode  of  taking  and  authen- 
ticating the  statements  of  prisoners  accused  of  crime, 
contained,  in  §§  188  to  200,  inclusive,  refer  in  terms 
only  to  the  judicial  examinations  therein  provided  for, 
regularly  instituted  before  one  of  the  magistrates 
described  in  §  147,  for  the  examination  of  criminals. 
A  coroner  is  not  one  of  these  magistrates. 

Vol.  XII— 12       • 
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There  is  no  direct  evidence  in  the  case,  that  the 
paper  offered  was  sworn  to  by  the  defendant.  Such 
fact  is  sought  to  be  inferred  from  the  fact  that  in  the 
body  of  the  paper  this  clause  is  inserted :  "  The  above 
is  a  true  statement  in  every  respect  to  which  I  swear, 
and  I  make  the  same  of  my  own  free  will."  An^  also 
because  it  purports  to  have  been  taken  before  the 
coroner,  and  is  subscribed  by  him.  These  facts  furnish 
very  uncertain  evidence,  that  the  defendant  was  sworn 
to  such  statement.  The  only  witness  who  was  called 
upon  to  testify  on  this  subject  was  officer  Byrnes,  and 
he  testifies  positively  that  the  defendant  was  not  sworn 
by  the  coroner.  Bat  assuming  that  this  paper  was 
sworn  to  by  McGloin,  we  tnusb,  within  the  authorities 
in  this  State,  come  to  the  conclusion  that  it  was  in  no 
respect  a  compulsory  statement,  and  was  at  common 
law  admissible  in  evidence  against  him  on  his  trial. 

The  Code  of  Criminal  Procedure  for  this  State  went 
into  effect  September,  1881,  and  contained  the  following 
provision :  "  §  395.  A  confession  of  a  defendant,  whether 
in  the  course  of  judicial  proceedings,  or  to  a  private 
person,  can  be  given  in  evidence  against  him,  unless 
made  under  the  influence  of  fear  produced  by  threats, 
or  unless  made  upon  a  stipulation  of  the  district 
attorney,  that  he  shall  not  be  prosecuted  therefor ;  but 
it  is  not  sufficient  to  warrant  his  conviction,  without 
additional  proof  that  the  crime  charged  ha^  been  com- 
mitted." The  crime  in  this  case  was  committed  after  the 
Code  took  effect,  and  is  therefore,  governed  by  its  provi- 
sions. The  admissibility  of  the  evidence  in  controversy 
under  this  statute,  there  being  no  proof  that  the  same 
was  made  either  under  the  '*  influence  of  fear  produced 
by  threats,"  or  upon  the  stipulation  referred  to  in  the 
act,  is  beyond  question.  It  is  thus  found  that  neither 
at  common  law,  nor  by  the  statute,  was  this  evidence 
open  to  any  of  the  grounds  of  objection  raised. 

One  Frederick  Banfield  was  called  as  a  witness  by 
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the  people  on  the  trial,  and  gave  material  evidence 
against  the  defendant.  Upon  cross-examination,  he 
testified  that  he  had  been  arrested  and  convicted  of  the 
crime  of  grand  larceny,  and  that  he  had  been  sent  to 
the  state  prison  for  the  period  of  eighteen  months. 
That  he  was  also  convicted  of  the  crime  of  burglary, 
and  sentenced  therefor  in  a  court  of  general  sessions  to 
the  penitentiary  for  the  term  of  three  and  one  half 
years.  No  objection  was  taken  to  this  testimony, 
neither  was  a  motion  made  to  strike  it  out  on  the  trial. 
The  question  as  to  the  competency  of  Bantield,  as  far 
as  can  be  seen  from  the  record,  was  first  raised  at  the 
general  term.  If  the  question  had  been  raised  upon 
the  trial,  non  constat^  but  that  the  people  might  have 
shown  a  pardon,  and  thus  restored  the  competency  of 
the  witness.  It  is  quite  clear  that  no  error  was  com- 
mitted at  the  trial  with  respect  to  this  evidence,  and  we 
might  well  decline  to  disturb  the  judgment  on  account 
of  the  objection  now  raised  to  Banfield's  competency. 
Its  consideration  here  is  permissible  only  in  view  of 
that  i)ortion  of  §  527  of  the  Code  of  Criminal  Procedure 
(as  amended  in  1882)  which  reads  as  follows :  *' And 
the  appellate  court  may  order  a  new  trial  if  it  be 
satisfied  that  the  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  or  against  law,  or  that 
justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below." 
The  plaintiff  in  error  would  seem  to  have  no  legal 
right  to  a  review  of  the  question  in  this  court.  Inas- 
much as  Banfield  gave  important  and  material  evidence 
against  the  defendant,  which  might,  and  probably  did, 
influence  the  finding  of  the  jury,  if,  for  any  reason,  such 
evidence  should  be  legally  excluded  on  a  new  trial,  it 
might  possibly  be  claimed  that  justice  in  his  case 
required  such  trial.  It  therefore  becomes  competent 
for  us  to  examine  the  validity  of  the  objection  now 
raised  to  Banfield's  competency. 
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It  is  claimed  that  Banfield  was  rendered  incompe- 
tent to  testify  as  a  witness  in  the  case,  by  virtue  of  the 
provisions  of  3  R.  S.  (6th  ed.)  994,  §  43,  the  essential 
portions  of  which  read  as  follows : 

*'No  person  sentenced  upon  a  conviction  for  felony 
shall  be  competent  to  testify  in  any  cause,  matter  or 
proceeding,  civil  or  criminal,  unless  he  be  pardoned  by 
thG  governor  or  by  the  legislature,  except  in  the  cases 
specially  provided  by  law."  It  is  claimed  that  §  832  of 
the  Code  of  Civil  Procedure,  which  was  in  force  at  the 
time  of  the  commission  of  this  crime,  and  which  reads 
as  follows :  ''  A  person  who  has  been  convicted  of  a  crime 
or  misdemeanor  is,  notwithstanding,  a  competent  wit- 
ness in  a  civil  or  criminal  action,  or  special  proceeding, 
but  the  conviction  may  be  proved  for  the  purpose  of 
affecting  the  weight  of  his  testimony,  either  by  the 
record  or  by  his  cross-examination,  upon  which  he 
must  answer  any  question  relevant  to  that  inquiry :  and 
the  party  cross-examining  him  is  not  concluded  by  his 
answer  to  such  a  question,"  does  not  restore  the  com- 
petency of  the  witness,  because  the  disqualification 
imposed  by  the  foregoing  section  of  the  Revised  Stat- 
utes, follows  only  upon  a  sentence  based  upon  a  convic- 
tion for  a  felony,  whereas  the  subsequent  enabling  stat- 
ute, embodied  in  section  832  of  the  Code  of  Civil  Proce- 
dure,  relieves  only  those  who  have  been  disqualified  by 
a  conviction  of  crime  or  misdemeanor,  leaving,  as  it  is 
claimed,  those  who  have  been  tried,  convicted  and  sen- 
tenced, still  subject  to  the  exclusion  pronounced  by  the 
Revised  Statutes.  It  is  hardly  conceivable  that  this 
construction  can  be  seriously  urged.  Both  at  common 
law  and  by  statute,  a  witness  becomes  disqualified,  only 
after  sentence  rendered  upon  a  conviction  for  felony* 

'*'  CoDviction  ordinarily  signifies  verdict,  not  judgment.  United 
States  V,  Watkins,  6  Fed,  Rep.  158;  1  Bish.  Cr.  L,  §  223;  Dwar.  Stat. 
774 ;  Blair's  Case,  25  Gratt.  850.  Contra,  Smith  o.  State,  6  Lea 
(Tenn.)   639.     See  also,   Nason  v.   Staples,   48  Me.    127;    State  v. 
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(People  V.  Whipple,  9  Cow.  707 ;  People  v.  Herrick,  13 
Johns.  82). 

When  it  is  considered  that  a  mere  conviction,  not 
followed  by  a  sentence,  never  worked  a  disability,  it 
will  be  seen  that  the  constrnction  contended  for  by  the 
plaintiff  in  error  [appellant],  would  deprive  section  832 
of  the  Code  of  Civil  Procedure,  as  well  as  section  714 
of  the  Penal  Code,  of  any  meaning  or  effect  whatsoever. 
One  of  the  most  familiar  rules  for  the  construction  of 
statutes  requires,  not  only  that  some  effect  should  be 
given  to  all  acts  of  the  legislature  if  capable  of  such 
interpretation,  but  the  effect  must  be  given,  if  possible, 
to  all  the  language  employed  (Matter  of  N.  Y.  &  Brook- 
lyn Bridge,  72  iV.  T.  627).  The  language  used  in  section 
832  to  describe  the  object  intended  to  be  accomplished, 
is  that  which  has  obtained  invariable  usage,  not  only 
in  the  reports,  but  with  text  writers,  and  is  there  used 
according  to  the  signification  given  to  it  by  legal 
writers.  It  was,  therefore,  an  accurate  legal  descrip- 
tion of  such  a  disqualification  to  say,  that  it  is  produced 
by  a  conviction  of  felony.  It  is  the  depravity  of 
nature,  evidenced  by  the  conviction,  that  creates  the 
disability,  and  is  the  only  cause  of  that  disability.  "It 
is  the  infamy  of  the  crime,  and  not  the  nature  of  the 
punishment,  which  destroys  competency"  (1  Whar- 
torCs  Orim.  Law^  §  760). 

While  the  terms   "disqualified  by  a  sentence  for 


Nichols,  7  Am.  E.  600  ;  S.  C,  26  Arh.  74  ;  Pitta  v.  Pitta,  62  JV.  T. 
598;8.  C.,14 -45ft.  iV.^. 5.97;  Ritter  v.  Democratic  Press  Co.,  68  Mo. 
459  ;  Blaufus  «.  People,  69  N.  T.  107  ;  Messner  v.  People,  45  Id.  1 ; 
Commonwealth  v.  Gorham,  99  Mass.  420;  Commonwealth  v.  Lock- 
wood,  109  Id.  325;  Paunce  «.  People,  51  III.  311;  Shepherd  v.  Peo- 
ple, 24  Eow.  Pr.  401;  Burgess  ©.  Boetefoeur,  7  Mann,  d  G.  494; 
Leymaa  v.  Lattimer,  L.  B.  3  Ex.  Div.  858;  State  v.  Alexander,  22 
Am.  R  675;  8.  C,  76  K  0.  231;  WiUiams  v.  United  States,  12  Court 
of  CI.  192;  State  v.  Foreman,  3  Mo.  602;  Canfield  v.  Mitchell,  43 
Conn.  172. 
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crime,"  or  similar  words  are  never  found  in  the  text 
books  or  reports,  the  language  used  in  section  832  is 
invariably  employed  to  describe  the  disability  referred  J 

to  (Jackson  v.  Osborn,  2  Wend.  655 ;  People  v.  Herrick, 
13  Johns.  82 ;  Hilts  v.  Colvin,  14  Jolms.  182).  The  dis- 
qualification, though  entirely  based  upon  the  convic- 
tion, yet  in  order  to  preclude  the  possibility  that  the 
conviction  may  have  been  nullified  by  a  motion  in  ar- 
rest, or  other  proceedings,  is,  Ky  the  Revised  Statutes, 
required  to  be  followed  by  a  sentence  in  order  to 
become  effectual.  There  is  not  one  disqualification 
produced  by  a  conviction,  and  another  by  a  sentence, 
but  both  conviction  and  sentence  together  produce  one 
and  the  same  disqualification.  The  removal  of  the 
cause  of  disqualification  necessarily  restores  the 
competency  of  the  witness,  without  reference  to  the 
fact  as  to  whether  he  was  sentenced  or  not.  It  was 
evidently  the  intention  of  the  legislature  to  remove  the 
disqualification  in  question  and  it  is  our  duty  in  con- 
structing this  statute,  to  give  effect  to  that  intention. 
From  the  iifreconcilable  repugnancy  which  exists 
between  these  acts,  the  inference  inevitably  follows, 
that  the  provisions  of  the  Revised  Statutes  werfe 
intended  to  be  repealed  by  the  enactment  of  the  Code 
of  Civil  Procedure.  We  are  therefore  of  the  opinion 
that  no  reason  exists  for  granting  a  new  trial  upon  this 
ground. 

Notwithstanding  the  admission  of  the  confession  of 
McGloin  in  evidence  against  him,  it  is  still  required  by 
section  396  of  the  Code  of  Criminal  Procedure,  in 
order  to  warrant  his  conviction,  "  that  additional  proof 
that  the  crime  charged  has  been  committed,"  should 
be  given.  Without  undertaking  to  state  the  evidence 
in  detail,  it  will  be  sufficient  to  refer  to  the  several 
prominent  facts,  which  the  evidence,  outside  of  the 
admissions  contained  in  his  confession,  either  proved 
or  tended  to  prove.     The  proof  showed,  that  previous 
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to  his  murder,  one  Louis  Hanier,  lived  in  a  two-story 
frame  dwelling  on  West  Twenty-sixth  street,  in  the 
City  of  New  York ;  that  the  lower  part  of  said  house 
was  used  for  a  bar-room  and  restaurant,  with  a  hall 
adjoining;  that  the  upper  part  of  said  house  was 
occupied  as  a  dwelling  by  said  Hauler  and  his  family, 
and  communicated  with  the  lower  part  of  the  house  by  , 
a  stairway  running  into  the  hall,  and  from  the  hall,  by 
a  doorway  opening  into  the  bar-room.  There  were  two 
modes  of  entrance  into  the  house,  one  from  the  street 
by  a  doorway  opening  into  the  bar-room,  and  another 
by  a  door  opening  into  the  hall.  On  the  morning  of 
December  30, 1881,  about  the  hour  of  two  o'clock,  Louis 
Hauler,  standing  on  the  stairway,  leading  from  the 
upper  to  the  lower  stories  of  said  house,  and  being  at 
the  time  about  three  steps  from  the  top  of  the  stairway, 
was  fatally  shot  by  a  pistol  or  revolver  in  the  hands 
of  some  person  standing  in  the  doorway,  between  the 
bar-room  and  the  hall,  at  the  foot  of  the  stairway ; 
that  said  Hauler  died  about  three  minutes  after  said 
shooting,  in  consequence  of  the  wound  thereby 
occasioned.  It  was  in  proof  that  Hauler  had  closed 
and  locked  up  his  saloon  about  the  hour  of  one  o'clock, 
and  had  retired  to  rest ;  that  he  was  awakened  by  his 
wife,  who  heard  a  noise  in  the  saloon  below,  and 
started  in  his  night-shirt  to  investigate  the  cause  of 
said  noise,  when  he  was  shot  as  described.  It  was 
testified  by  a  policeman,  that  after  Hauler  had  closed  up 
his  saloon  and  retired,  he  (the  policeman)  tried  the 
front  doors  of  the  house,  and  found  them  both  secure- 
ly fastened.  It  was  further  shown  that  there  was  a 
back  door  to  the  saloon,  opening  into  a  back  yard, 
which  they  were  accustomed  to  fasten  at  night  on 
closing  up  the  saloon.  It  was  also  shown,  that  immedi- 
ately after  the  shootiug,  the  front  door  of  the  saloon  was 
found  open.  About  eleven  o'clock  a.  m.  of  the  night 
of  the  homicide,  the  defendant,  Michael  B.  McGloin, 
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redeemed  a  pistol  which  he  had  in  pawn  with  one 
Q'ooley,  on  West  Thirteenth  street,  then  supposed  to 
be  loaded,  and  took  it  away  with  him  ;  that  said 
McGloin,  some  time  in  the  morning  of  December  30, 
1881,  in  company  with  several  other  persons,  left  a 
package  containing  a  revolver  with  one  Charles  R. 
Graves,  who  keeps  a  saloon  on  West  Fifty-seventh 
street,  in  New  York,  and  asked  him  to  keep  the  same 
for  him ;  that  on  the  morning  of  the  said  30th  day  of 
December,  McGloin  again  obtained  said  pistol,  and  at 
about  eleven  o'clock  a.  m.  of  that  day,  pledged  it  for 
a  small  loan  with  one  Bernard  Rosenthal,  who  keeps  a 
pawnbroker's  shop  at  No.  362  Ninth  avenue,  in  New 
York  city.  This  pistol  was  found  through  the 
admissions  contained  in  McGloin' s  confession,  and  was 
acknowledged  by  McGloin  to  be  the  pistol  with  which 
Louis  Hanier  was  shot. 

It  was  further  proved  by  Frederick  Banfield,  that 
he  saw  McGloin  about  half -past  ten  o'clock  of  the 
morning  of  the  said  30th  of  December,  and  had  the 
following  conversation  with  him  : 

"I  asked  him,"  says  Banfield,  "if,  on  the  night 
before,  he  was  out.  He  said,  '  Yes.'  I  told  him  there 
was  a  man  killed  around  Twenty -sixth  street :  I  asked 
him  if  he  was  around  Twenty-sixth  street  the  night 
before;  he  said  'yes.'  Then  he  said  to  me,  'A  man 
ain't  a  tough  until  he  knocks  his  man  out.'  "  This 
evidence,  we  think,  not  only  tended  to  prove,  aside 
from  McGloin' s  confession,  that  a  burglary  was  com- 
mitted upon  the  dwelling  of  Louis  Hanier,  on  the 
morning  of  the  30th  of  December,  1881,  but  also  tended 
to  establish  the  fact,  that  Louis  Hanier  was  unlawfully 
killed,  in  the  course  of  the  commission  of  such  burglary, 
and  that  the  defendant  was  a  principal  in  the  commis- 
sion of  both  such  crimes.  We  are,  therefore,  of  the 
opinion  that  there  was  sufficient  corroboration  of  the 
confession  of  the  defendant,  McGloin,  to  warrant  his 
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conviction  of  the  crime  of  murder  in  the  first  degree. 
The  confession  of  the  defendant  also  tends  to  prove, 
not  only  his  active  participation  in  the  commission  of 
the  burglary,  but  the  fact  that  he  fired  the  shot  which 
killed  Louis  Hauler.  If  we  consider  the  confession  in 
connection  with  the  other  proofs  given  on  the  trial,  it 
tends  to  establish  the  fact,  that  the  crime  in  question 
was  committed  under  circumstances  of  great  atrocity, 
indicating  on  the  part  of  the  perpetrator  a  wanton  and 
reckless  disposition,  and  a  depraved  and  dangerous 
character.  They  together  unquestionably  furnished 
sufficient  evidence  to  justify  the  jury  in  finding  the 
defendant  guilty  of  the  murder  of  Louis  Hauler,  under 
both  counts  of  the  indictment. 

The  conclusions  at  which  we  have  arrived,  as  to  the 
competency  of  the  evidence  objected  to,  as  well  as  the 
legal  effect  of  all  the  evidence  of  the  case,  render  it 
unnecessary  to  examine  at  length  the  several  exceptions 
taken  to  the  charge  of  the  recorder  by  the  counsel  for 
the  plaintiff  in  error  [appellant].  Three  exceptions  are 
brought  to  our  attention  by  the  brief  of  the  counsel. 
The  first  is  an  exception  to  the  refusal  of  the  recorder 
to  charge  as  follows  :  "  That  in  order  to  convict  under 
the  first  count  of  the  indictment,  the  jury  must  be 
satisfied  beyond  reasonable  doubt,  1st.  That  a  burglary 
or  larceny  was  committed  by  the  prisoner  :  2nd.  That, 
while  so  engaged  in  the  commission  of  either  or  both 
of  said  offenses,  the  prisoner  killed  the  deceased. 
Before  the  jury  can  consider  the  proposition  as  to  the 
killing  whilst  in  the  perpetration  of  a  felony,  they  must 
find  that  there  was  evidence,  exclusive  of  the  confession 
of  the  prisoner :  that  the  felony  had  been  committed  ; 
that  the  prisoner's  alleged  confession  is  not  sufficient 
to  warrant  the  jury  in  finding  affirmatively  that  the 
offense  of  burglary  or  grand  larceny,  or  both  of  said 
offenses,  had  been  committed,  without  additional 
proof  on  the  subject."     If  there  were  any  erroneous 
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propositions  included  in  this  complex  request,  the 
refusal  to  charge  as  requested  was  properly  made.  It 
will  be  seen  by  the  first  clause  of  the  request  that  the 
.  recorder  is  asked  to  charge  the  jury,  that  they  cannot 
find  the  defendant  guilty  of  any  crime  thereunder, 
unless  they  also  find  the  existence  of  the  several 
elements  constituting  the  crime  of  murder  in  the  first 
degree.  In  other  words,  that  no  conviction  could  be 
had  under  said  count,  except  for  murder  in  the  first 
degree.  In  fact  it  was  competent  for  the  jury  to  con- 
vict the  prisoner  of  the  crime  of  manslaughter,  or  any 
inferior  degree,  under  that  count,  without  reference  to 
the  truth  or  existence  of  several  of  the  facts  described  in 
the  request.  The  second  clause  of  such  request  is 
based  upon  the  alleged  inadmissibility  of  the  confes- 
sion of  McGloin.  As  we  have  seen,  that  assumption 
was  incorrect,  and  this  part  of  the  request  was  there- 
fore erroneous.  The  last  clause  of  this  request  was 
actually  charged  by  the  recorder,  immediately  after 
the  refusal  to  charge,  above  referred  to.  This  excep- 
tion to  the  refusal  to  charge  as  requested,. was  therefore 
not  well  taken.  The  exception  to  the  refusal  of  the 
court  to  charge  the  jury,  as  matter  of  law,  upon  .the 
evideuce,  that  they  could  not  convict  the  prisoner  of 
murder  in  the  first  degree  under  the  first  count  of  the 
indictment ;  and  also  the  exception  to  the  refusal  of  the 
courl,  to  charge  the  same  with  reference  to  the  second 
count,  were  neither  of  them  well  taken,  inasmuch  as  we 
have  held  the  evidence  to  be  sufficient  to  justify  the 
jury  in  finding  the  defendant  guilty  under  both  counts. 
Upon  the  whole  case,  we  are  satisfied  that  the  verdict 
was  neither  against  the  weight  of  evidence  nor  against 
law;  that  the  trial  was  conducted  in  substantial 
conformity  with  the  rules  of  law,  and  that  the  result 
was  such  as  the  jury  might  properly  reach  upon  the 
evidence.  We  do  not  think  that  justice  requires  a 
new  trial,  but  on  the  contrary,  that  it  leads  us  to  an 
affirmance  of  this  conviction. 
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The  judgment  is  therefore  affirmed. 

All  the  judges  concurred,   except  Rapallo,   J., 
absent. 


PEOPLE  V.  MAJONE. 


iV.  T.  Supreme  Courts  Oeneral  Term;  First  Depart- 

ment^  October^  1882. 

Appeal. — Questions  Reviewed  m  Capital  Cases. — Indictment 
FOR  Murder. —Proof  of  Intent. — Proof  of  Premeditation. 

Under  L,  1858,  c.  830,* — authorizing  the  appellate  court  to  order  a 
new  trial  in  a  capital  case  tried  in  the  court  of  sessions  of  New  York 
county,  if  satisfied  that  the  verdict  is  against  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exceptions, 
have  been  taken  or  not  in  the  court  below, — the  case  requires  the 
same  examination  on  appeal,  as  if  all  the  objections  and  exceptions, 
ordinarily  used  to  present  the  effect  of  the  evidence  for  review,  were 
taken  upon  the  trial. 

A  sane  man,  voluntarily  acting  upon  motives,  must  be  presumed  to 
contemplate  and  intend  the  necessary,  natural  and  probable  conse- 
quences of  his  own  acts:  and  if  he  voluntarily  or  willfully  does  an 
act  which  has  a  direct  tendeucy  to  destroy  another^s  life,  the  neces- 
sary inference  is,  that  he  intended  to  destroy  such  person^s  life.  So 
Jieldf  on  a  trial  for  murder,  where  the  accused,  at  the  time  the  crime 
was  committed,  said  nothing,  but  came  into  the  room  where  his 
wife^s  mother  was,  and  placing  a  pistol  to  her  head,  discharged  it. 

Deliberation,  as  an  essential  element  of  the  crime  of  murder  in  the  first 
degree,  being  a  fact  ordinarily  incapable  of  direct  proof,  may  be  in-* 
ferred  by  the  jury  from  circumstances. 

Upon  a  trial  for  murder,  it  appeared  that  the  prisoner,  after  a  quarrel 
with  his  mother-in-law,  returned  to  the  house,  after  an  absence  of 
about  fifteen  minutes,  and  nothing  having  occurred  meanwhile,  or 
at  the  time,  to  arouse  his  resentment  against  her,  walked  into  the 
room  where  she  was,  and  with  apparent  coolness  and  w  ithout  a 
word,  placed  a  pistol  which  he  was  accustomed  to  carry  in  his 
pocket,  to  her  head,  discharged  it,  and  then  walked  away  ;  and 

*  Compare  §  527,  Code  Ciim.  Pro.,  as  amended  in  1882,  and  see 
preceding  case. 
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while  attempting  to  shoot  himself,  said,  ^'I  take  my  life  on  account 
of  my  mother-in-law."  HeM^  that  the  jury  were  justified  in  finding, 
that  there  was  not  only  an  intentional,  but  a  deliberate  and  premedi- 
tated, homicide. 

Appeal  from  the  judgment  of  the  court  of  general 
sessions  of  the  county  of  New  York,  convicting  the 
appellant,  Pasquale  Majone,  of  the  crime  of  murder  in 
the  first  degree,  and  also,  from  an  order  denying  a 
motion  made  upon  the  minutes  for  a  new  trial. 

The  facts  sufficiently  appear  from  the  opinion. 

Theodore  E.  Swift,  for  appellant. 

John  JUcKeoUy  district  attorney,  for  the  people. 

Daniels,  P.  J. — By  the  indictment,  the  defendant 
was  accused  of  the  crime  of  murder  in  the  first  degree, 
in  taking  the  life  of  Maria  Vallindina  Selta,  by  means 
of  the  discharge  of  a  pistol  loaded  with  powder  and  a 
leaden  bullet.  And  by  the  evidence  which  was  given, 
the  fact  was  proved  that  on  December  9,  1881,  he  dis- 
charged a  pistol  so  loaded  at  the  head  of  the  deceased, 
and,  in  consequence  of  the  wound  then  received  by  her, 
she  died  very  soon  afterwards.  The  case  was  submit- 
ted to  the  jury  very  carefully  and  thoroughly  by  the 
judge  presiding  at  the  trial,  and  no  objection  was  taken 
to  its  submission  or  to  the  manner  in  which  that  was 
done  by  the  learned  judge  ;  but  notwithstanding  these 
omissions,  the  conviction  is  made  the  subject  of  review 
by  chapter  330  of  the  Laws  of  1858,  which  declare  that, 
in  a  capital  case  tried  in  the  court  of  general  sessions 
of  the  county  of  New  York,  "  the  appellate  court  may 
order  a  new  trial  if  it  shall  be  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evi- 
dence, or  against  the  law,  or  that  justice  requires  a  new 
trial  whether  any  exceptions  shall  have  been  taken  or 
not  in  the  court  below."  The  case  consequently  re- 
quires the  same  examination  that  it  would  if  all  the 
objections  and  exceptions  ordinarily  used  to  present 
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the  effect  of  the  evidence  for  review,  had  been  taken 
upon  the  trial.  It  is  therefore  necessary  to  examine 
the  evidence  as  well  as  the  law,  for  the  purpose  of  de- 
termining whether  the  jury  lawfully  convicted  the 
defendant  of  murder  in  the  first  degree. 

The  person  for  whose  killing  he  was  indicted  was 
the  mother  of  his  wife,  and  the  facts  transpiring  at  the 
time  were  chiefly  related  by  her  husband,  who  was  at 
the  time  of  the  homicide  sitting  in  the  same  room. 
His  testimony,  in  brief  was,  that  the  defendant  returned 
to  the  house,  after  about  a  quarter  of  an  hour's  absence, 
with  a  person  named  Pasquale  La « Rosa;  that  ^'his 
(the  prisoner's)  vdfe  was  hanging  out  clothes  at  the 
window.  The  prisoner  told  her  to  go  in  and  bring  out 
a  box  from  under  the  bed.  '  I  have  to  give  a  receipt  to 
Pasquale  La  Rosa'.  His  wife  said, '  I  am  here,  hanging 
out  some  clothes  ;  go  yourself  and  bring  it.'  Then  he 
said,  *  Either  I  will  go,  or  you  will  go,'  and  took  her 
by  the  arm  and  led  her  into  the  room.  He  said 
nothing  while  he  was  walking  to  the  room.  As  soon  as 
he  was  in  the  bedroom,  we  heard  the  report  of  a  revol- 
ver. The  door  of  the  bedroom  was  open  when  they 
went  in ;  they  did  not  close  the  door.  As  soon  as  they 
went  in,  we  heard  the  report.  The  prisoner  then  came 
out  and  put  the  pistol  to  my  wife's  head,  and  fired. 
He  did  not  say  anything." 

The  witness.  La  Rosa,  corroborated  the  correctness 
of  these  statements.  His  evidence  was  that  as  soon  as 
the  defendant  and  his  wife  "went  into  the  room,  we 
heard  the  report  of  a  revolver.  Soon  after  the  report, 
he  came  out  and  fired  at  his  mother-in-law."  From 
these  facts  it  would  be  very  natural,  as  well  as  logical, 
to  infer  that  the  defendant  intended  to  kill  this  woman 
at  the  time  he  presented  and  fired  the  pistol,  for  that 
was  the  necessary  consequence  of  the  act  committed 
by  him.  And  the  rule  is  that  "  a  sane  man,  volunta- 
rily acting  upon  motives,  must  be  j)resumed  to  contem- 
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plate  and  intend  the  necessary,  natural  and  probable 
consequences  of  his  own  acts.  If,  therefore,  one  vol- 
nntarily  or  willfully  does  an  act  which  has  a  direct 
tendency  to  destroy  another's  life,  the  natural  and 
necessary  conclusion  from  the  act  is  that  he  intended 
so  to  destroy  such  person's  life"  (1  Oreerd.  Eo.  7  ed. 
§  18 ;  Dixon's  Case,  3  MavZe  <&  8.  11,  15  ;  Common- 
wealth V.  York,  9  MeL  93,  103;  Commonwealth  v. 
Webster,  5  CiisJi.  295,  304,  305  ;  Catlin  v,  Springfield, 
&c.  Ins.  Co.,  1  Sumn.  434,  446 ;  Van  Pelt  v,  McGraw,  4 IV. 
Y.  110,  114  ;  Burrill  Circ,  Eo.  49). 

In  proceeding  to  this  extent  certainly,  the  jury  could 
encounter  no  difficulty  in  the  case,  for  whether  it  be 
denominated  a  presumption  of  law,  or  a  presumption 
of  fact,  an  iAteut  to  kill  would  necessarily  be  inferred 
from  this  state  of  facts. 

Whether  the  jury  was  further  at  liberty  to  con- 
clude, that  this  intent  had  been  made  the  subject  of 
such  deliberation  as  to  create  the  crime  of  murder  in  the 
first  degree,  is  the  more  important  question  remaining 
to  be  considered  and  determined.  From  the  nature  of 
the  fact,  it  must  ordinarily  be  incapable  of  direct  evi- 
dence, and  its  existence,  when  it  is  ascertained,  must 
therefore  be  derived  from  the  circumstances,  and  that 
it  may  be  so  derived,  when  the  circumstances  justify 
such  a  conclusion,  has  been  very  fully  settled  by  the 
authorities  (Leighton  v.  People,  10  Abb.  N.  C.  261, 
269,  affirmed  in  88  N.  F.  117 ;  Sindram  v.  People,  88 

IT.  r.  196). 

The  facts  bearing  upon  the  solution  of  this  point,  as 
the  case  was  presented  by  the  prosecution,  are,  that  no 
immediately  preceding  quarrel  or  altercation  appeared 
to  have  taken  place  between  the  defendant  and  this 
woman  ;  that  he  appeared  as  usual ;  that  he  carried  a 
pistol  always  in  his  pocket,  and  without  a  word  on  his 
part,  or  an  act  of  present  provocation  on  the  part  of  the 
deceased,  he  walked  directly  to  her  from  the  room  in 
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which  he  had  inflicted  a  similar  mortal  wound  upon  his 
wife,  and  discharged  the  pistol  at  the  head  of  the  de- 
ceased. The  usual  source  of  human  action  is  either 
impulse  or  reflection.  Where  it  is  induced  by  a  sud- 
den impulse,  the  act  is  often  performed  without  delib- 
eration or  reflection.  But  in  the  present  case  no 
reason  has  been  presented  for  supposing  that  the  de- 
fendant acted  in  obedience  to  the  promptings  of  any 
impulse  hastily  formed,  for  nothing  at  the  time 
transpired  which  would  naturally  or  probably  have 
had  the  effect  of  producing  that  state  of  mind.  And 
because  of  that  circumstance,  and  that  he  appeared  to 
act  with  coolness  and  design  in  passing  from  the  bed- 
room to  that  in  which  this  woman  was  killed  and  there 
shooting  her,  there  was  reason  for  believing  that  his 
conduct  conformed  to  a  deliberate  purpose  previously 
existing  in  his  mind.  He  had  been  absent  from  the 
house  about  a  quarter  of  an  hour,  and  nothing  by  this 
evidence,  after  his  return,  appeared  to  have  occurred  to 
create  resentment  on  his  part  against  the  mother  of  his 
wife.  But  it  is  probable — from  the  statement  made  by 
him  immediately  after  the  discharge  of  the  pistol,  and 
when  he  left  the  house  and  was  about  to  shoot  himself, 
as  he  soon  did,  in  which  he  stated,  "  T  take  my  life  on 
account  of  my  mother-in-law," — that  some  preceding 
diflaculty  or  cause  of  estrangement  had  arisen  between 
these  persons,  and  that  he  had  made  it  the  object  of  re- 
flection before  the  time  when  he  presented  and  dis- 
charged the  pistol.  This  statement,  together  with  the 
fact  that  he  carried  the  pistol  in  his  pocket,  and 
presented  no  unusual  appearance  upon  this  occasion, 
and  acted  apparently  with  coolness  in  the  execution  of 
a  design  that  had  probably  been  formed  by  him,  were 
suflicient  to  present  the  question  to  the  jury,  whether 
he  had  made  this  intent  the  subject  of  such  delibera- 
tion as  to  render  his  act  that  of  murder  in  the  first 
degree.    In  determining  this  point  the  jury  were  re- 
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quired  to  weigh  the  probabilities  and  decide  by  their 
power  of  common  sense,  what  was  the  state  of  the 
defendant' s  mind.  And  to  do  that  required  only  such 
a  process  of  reasoning  as  persons  of  common  experience 
and  intelligent  understanding  are  accustomed  to  follow. 
Upon  this  subject  it  has  been  said,  that  ''presumptive 
evidence  and  the  presumptions  or  proofs  to  which  it 
gives  rise  are  not  indebted  for  their  probative  force  to 
any  rules  of  positive  law  ;  but  juries,  in  inferring  one 
fact  from  others  which  have  been  established,  do 
nothing  more  than  apply,  under  the  sanction  of  the 
law,  a  process  of  reasoning,  the  force  of  which  rests  on 
experience  and  observation  ;  and  such  inferences  are 
presumptions  of  fact."  This  is  "the  presumption  of 
the  existence  of  one  faet  from  the  existence  of  another  ; 
that  is,  the  process  of  ascertaining  one  fact  from  the 
proof  of  another,"  and  it  is  within  the  exclusive  prov- 
ince of  a  jury  (Justice  v.  Lang,  52  iT.  T.  323,  328, 
329). 

As  there  was  no  good  reason  for  believing  that  the 
defendant  was  actuated  by  mere  impulse,  for  none,  as 
a  matter  of  fact,  was  then  shown  to  have  been  occa- 
sioned, and  as  persons,  acting  as  the  defendant  did, 
ordinarily  act  from  deliberation  and  reflection,  nothing 
was  proved  in  the  case  as  it  was  presented  by  the  prose- 
cution, which  would  enable  the  jury  consistently  to 
adopt  any  other  conclusion  than  the  one  which  they 
did  by  their  verdict. 

The  case  was  not  relieved  from  this  result  by  the 
evidence  which  the  defendant  gave  as  a  witness,  in  his 
own  behalf  ;  for  as  that  was  given  he  appeared  to  have 
had  preceding  differences,  of  a  serious  nature,  with  the 
mother  of  his  wife,  in  conaequence  of  which  it  could 
very  well  be  reasonably  concluded  that  he  had  formed 
a  deliberate  purpose  of  taking  her  life.  For  he  stated 
that  he  had  difficulty  with  his  mother-in-law,  concern- 
ing a  man  who  had  visited  the  house,  and  whom  he  did 
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not  want  to  come  there.  The  defendant  had  been  ar- 
rested for  assaulting  that  man,  and  was  to  be  tried  for 
it.  On  Wednesday  the  trial  was  put  over  until  the 
following  Monday,  which  was  two  days  after  this 
homicide.  He  stated  that  when  he  returned  home,  he 
told  her  the  case  had  been  postponed,  and  she  said  she 
would  have  false  witnesses  against  him.  He  also  stated 
that  he  had  been,  at  work  in  the  country  the  week  be- 
fore this,  and  when  he  returned,  his  mother-in-law 
refused  to  allow  his  wife  to  eat  with,  or  stay  with  him ; 
that  on  the  morning  of  the  day  of  the  homicide,  while 
he  was  in  bed,  she  ordered  him  to  get  up,  and  that  she 
got  hold  of  his  throat  and  nearly  choked  him,  saying  : 
•'Now,  ril  choke  you  ;"  that  after  he  got  up,  and  was 
passing  out  into  the  yard,  she  said,  ''I  will  give  it  to 
you  well ;  you  will  neither  see  the  sun  or  moon  aiiy 
more ;  I  will  thrash  you  well." 

Then  he  stated  that  he  went  out  and  thought  of 
what  had  happened,  and  became  confused  in  his  mind, 
and  went  to  the  house  of  La  Rosa.  From  there  they 
returned  to  the  residence  of  his  wife  and  her  mother, 
and  the  conversation  took  place  between  himself  and 
his  wife,  which  was  relajjed "  by  the  witnesses  on  the 
part  of  the  prosecution,  and  which  has  already  been 
made  the  subject  of  reference.  At  the  time  of  that 
conversation,  he  said  his  wife  "  was  looking  sideways 
to  her  mother,  and  her  mother  gave  her  a  sign  not  to 
go;"  that  he  said:  "Why  don't  you  want  to  obey 
me ;  why  do  you  want  to  obey  your  mother  ?  and  I 
took  her  by  the  arm,  and  said,  come  on  and  fetch  that 
box.  Then  she  went  ahead,  and  I  went  after  her. 
We  entei-ed  the  bed-room  ;  my  wife  bent  down  to 
fetch"  the  box  out  from  behind  the  bed."  He  then  said, 
that  while  he  was  looking  for  the  receipt  she  took  the 
revolver  out  of  a  box  on  the  floor,  and  said:  ''Take 
this  revolver  and  kill  yourself.  She  gave  the  revolver 
into  my  hand  ;  when  I  heard  her  speak  that  way,  I  got 
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SO  confused  I  do  not  know  what  happened  afterwards." 
This  latter  statement  as  to  his  want  of  knowledge  of 
what  transpired,  was  of  course  not  probable  in  itself, 
and  for  thiat  reason  could  very  well  be  rejected  by 
the  jury,  as  unworthy  of  their  belief,  especially  as  the 
other  evidence  in  the  case  tended  very  directly  to  show 
that  the  defendant  acted  as  a  person  naturally  would 
who  entertained  a  fixed  design  in  his  mind  which  he 
was  about  to  carry  into  execution.  Assuming  the 
other  facts  to 'be  as  this  witness  related  them,  then  a 
motive  for  the  killing  of  his  wife's  mother  is  clearly 
supplied  in  the  case.  It  could  very  well  be  believed 
that  the  intention  to  commit  the  act  had  orginated  in 
these  difficulties  between  himself  and  his  mother-in-law. 
And  if  it  did,  then  sufficient  time  elapsed  after  he  left 
the  house  in  the  morning  and  before  he  returned  and 
committed  the  crime,  for  nimto  deliberate  upon  and 
conclude  to  carry  his  criminal  intent  to  kill  into 
execution.  And  that  he  probably  did  that,  is  sus- 
tained bv  the  circumstance  that  when  he  saw,  as  he 
stated  it,  that  his  wife's  mother  gave  her  a  sign  not  to 
go,  it  roused  no  such  indignation  or  resentment  on  his 
part  as  induced  him  either  to  assail  or  even  reproach 
her.  If  he  was  right  in  this  supposition,  the  conviction 
did  not  lead  to  any  result,  for  after  that, "  and  without 
alluding  to  it,  he  coolly  passed  with  his  wife  into  the 
bedroom  and,  after  shooting  her,  from  there  proceeded 
to  where  her  mother  was  sitting,  and  inflicted  this  mortal 
wound  upon  her.  That  he  had  the  conversation  relat- 
ed by  him  with  his  wife  in  the  bedroom,  is  not  consistent 
with  the  other  evidence  given  in  the  ca:e,   for  both  J 

Selta  and  La  Rosa,  in  their  testimony,  agree  that  the 
report  of  the  revolver  was  heard  as  soon  as  ihe  defend- 
ant and  his  wife  went  into  the  bedroom.  It  was  highly 
probable  from  this  evidence,  that  the  provocation  given 
the  defendant  by  this  woman,  had  led  to  the  formation 
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of  an  intention  on  his  part  to  take  her  life,  and  that 
this  intention  had  also  formed  the  subject  of  his 
reflection  after  he  left  the  house  and  before  he  returned 
to  it,  and  proceeded  with  his  wife  to  the  bedroom.  For, 
if  he  shot  his  wife  as  soon  as  they  reached  the  bedroom, 
as  the  two  witnesses  as^ree  in  their  testimony  he  did,  it 
could  hardly  be  doubted  that  he  insisted  upon  her 
accompanying  him  there  for  the  purpose  of  shooting 
her,  and  when  that  was  done  to  proceed  immediately 
to  execute  the  residue  of  his  purpose  by  killing  her 
mother.  These  acts,  as  they  were  performed,  indicated 
a  state  of  mind  by  which  they  had  been  previously 
planned,  and  what  he  did  at  this  time  was  apparently 
to  carry  such  a  plan  into  execution.  Whether  the 
evidence  is  considered  separately  as  it  was  presented 
by  each  side  of  the  case,  or  more  properly  as  a  whole, 
in  the  form  it  was  submitted  to  and  probably  consid- 
ered by  the  jury,  there  certainly  was  enough  made  to 
appear,  to  justify  them  in  the  view  they  adopted,  that 
this  was  not  only  an  intentional  but  a  deliberate  killing 
of  this  woman  ;  for  no  other  construction  can  reason- 
ably be  placed  upon  the  conduct  of  the  defendant  on 
this  occasion. 

Exceptions  were  taken  to  the  decision  of  the  court, 
allowing  proof  to  be  given  of  what  was  said  by  the 
defendant  immediately  preceding  his  return  to  the 
house  on  the  morning  of  the  homicide,  and  following 
the  occurrence  of  that  event.  These  exceptions  require 
no  extended  consideration,  for  what  was  said  by  him 
on  each  of  these  occasions,  tended^  in  a  slight  degree,  to 
show  the  state  of  his  mind  when  these  interviews  took 
place,  and  in  cases  of  this  nature,  evidence  of  that 
character  is  always  considered  pertinent.  In  no  view 
of  the  case  can  it  be  assumed  that  the  jury  framed 
their  verdict  upon  an  unwarranted  inference  from  the 
evidence  submitted  to  them.  On  the  contrary,  the 
decided  presumption  from  the  facts  as  they  were  made 
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to  appear,  both  by  the  prosecution  and  the  defense,  was 
that  this  was  a  premeditated  and  deliberate  homicide. 
No  reasonable  doubt  of  the  defendant's  guilt  can  be 
entertained,  and  both  the  judgment  and  order  from 
which  the  appeals  have  been  taken^  should  be  affirmed. 

D  WIGHT,  J.,  concuiTed. 


PEOPLE  V.  FULLE. 
i\r.  Y.  Court  of  Oeneral  Sessions^  February^  1883. 

Adulteration  op  Food  or  Drugs. — Variance. — Criminal  Intent 

Negessauy.  — Mistake. 

Whece  a  complaio-t  for  a  violation  of  L,  1881,  c.  407,  charges  the 
defendant  with  selllDg  adulterated  cream  of  tartar,  as  a  drug,  and  the 
proof  shows  its  sale  by  him  as  an  article  of  food,,  the  variance  is  fatal 
to  a  conviction.* 

Although,  so  far  as  concerns  the  letter  of  the  statute,  it  is  made  a  crime 
to  sell  adultenited  food  or  drugs,  irrespective  of  the  seller^s  intent, 
yet,  by  its  true  construction,  in  order  to  convict,  it  is  necessary  to 
estjiblish  either  that  defendant  was  actuated  by  a  criminal  intent,  or 
was  guilty  of  such  negligence  in  the  doing  of  the  act,  as  will  sup- 
ply the  place  of  such  intent. 

Hence,  where  the  evidence  showed  that  the  sale  of  adulterated 
cream  of  tartar,  was  by  an  honest  mistake  of  fact  without  fault  on 
the  part  of  the  defendant,  the  judgment  of  conviction  was  set 
aside. 

Appeal  by  Henry  Fulle  fronoL  a  judgraeut  of  the 
court  of  special  sessions  of  the  city  and  county  of  New 

*The  act  does  not  prescribe  the  form>of  prosecntion,  except  in  case 
of  im))eding  an  officer  in  his  duty  under  it,  in  which  case  it  says  the 
offender  '* shall  be  liable  to  indictm«>nt."    §.7. 

By  Code  Crim.  Pro.  §  64,  the  N.  Y.  special  sessions  has  jurisdiction 
to  try  ''all  complaints  for  misdemeanors,^  unless,  &c. 

By  f  4,  crimes  of  which  courts  of  sessions  and  police  courts  have 
jurisdiction,  are  excepted,  with  some  other  classes,  from  tlie  general 
rule  that  all  Crimea  must  be  prosecuted  by  indictment. 
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York,  convicting  him  of  selling  adnltemted  cream  of 
tartar  as  a  drug. 

The  complaint  charged  the  defendant  with  a  viola- 
tion of  chapter  407,  of  the  laws  of  1881,  entitled :  **  An 
Act  to  prevent  the  adulteration  of  food  or  drugs," 
section  one  of  which  provides:  '*No  person  shall, 
within  this  State,  manufacture,  have,  offer  for  sale,  or 
sell  any  article  of  food  or  drugs  which  is  adulterated 
within  the  meaning  of  this  act,  and  any  person  violating 
this  provision  shall  be  deemed  guilty  of  a  misdemeanor," 
&c. 

Farther  details  appear  from  the  opinion. 

Henry  O.  Atwater^  for  the  appellant. 

William  P.  Prentice^  for  the  respondent 

Cowing,  J.  —  This  case  comes  to  the  general 
sessions  on  an  appeal  from  a  judgment  of  the  special 
sessions.  The  complaint  upon  which  the  defendant 
was  tried  and  convicted  in  the  court  below,  charged 
him  with  selling  adulterated  cream  of  tartar  for  a  drug 
and  food  for  the  use  of  man,  in  violation  of  chapter 
407  of  the  laws  of  1881,  entitled :  **  An  Act  to  prevent 
the  adulteration  of  food  or  drugs." 

Upon  the  trial  the  prosecution  was  compelled  to  and 
did  elect  to  try  the  defendant  on  so  much  of  the  charge 
in  the  complaint  as  accused  the  defendant  of  selling  the 
article  in  question  as  a  drug,  and  upon  this  charge  the 
defendant  was  tried  and  convicted,  and  sentenced  to 
pay  a  fine  of  ten  dollars. 

The  defendant's  counsel  claims  that  the  conviction 
and  judgment  entered  thereon  is  erroneous  and  illegal, 
and  upon  his  argument  before  this  court  relies  upon 
four  different  grounds  for  a  reversal  of  the  judgment : 

1.  That  a  printed  volume  called   the    United  States 
Pharmacopceia  was  improperly  received  in  evidence. 

2.  That  there  is  no  evidence  in  the  case  of  any  sale  of 
cream  of    tartar   as  a  druse.    3..  That    there    is   no 
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evidence  in  the  case  of  any  criminal  intent,  or  of  such 
criminal  negligence  as  in  law  supplies  the  place  of  the 
criminal  intent.  4.  That  the  law,  under  which  the 
defendant  was  convicted,  is  unconstitutional  and  void. 

One  of  the  objects  of  the  complaint,  as  of  an  indict- 
ment, is  to  inform  the  defendant  of  the  accusation 
made  against  him,  that  he  may  know  what  he  is  called 
upon  to  defend  himself  against,  and  be  prepared  on 
his  trial  to  meet  it ;  and  there  can  be  no  question,  that 
where  the  evidence  fails  to  establish  the  charge  in  the 
comp)laint,  the  defendant  should  be  acquitted  ;  and  it 
is  also  true,  that  any  material  variance  between  the 
material  allegations  in  the  complaint  and  the  proof,  is 
fatal  to  a  conviction ;  nor  can  a  defendant  be  charged 
and  tried  for  one  offense  and  be  convicted  of  another 
and  entirely  different  oflfense.  I  consider  all  these 
propositions  elementary,  and  as  so  many  legal  axioms. 
Did  the  defendant,  as  alleged,  willfully  or  negligently, 
sell  adulterated  cream  of  tartar  as  a  drug  ?  If  he  did, 
he  has  violated  the  law. 

As  appears  from  the  record,  in  my  judgment,  the 
plain,  uncontradicted  evidence  establishes  the  following 
facts :  1.  That  neither  the  article  in  question,  nor  any 
part  of  it,  was  composed  of  cream  of  tartar,  but 'was 
sold  under  that  name.  2.  That  the  defendant  at  the 
time  of  the  sale  was  not  a  drhggist,  but  was  a  grocer, 
and  carried  on  a  business  pertaining  to  a  grocer.  3. 
Tliat  the  defendant  did  not  sell  drugs  or  medicines  as 
such  in  his  grocery  business.  4.  That  the  defendant 
did  not  manufacture  this  article  in  question,  but 
purchased  it  from  one  James  E.  Armstrong  as  a  pure 
article,  as  and  for  the  best  in  the  market,  and  for 
.which  he  paid  the  highest  market  price.  6.  That 
defendant  tried  to  obtain  the  best  of  cream  of  tartar, 
and  believed  that  he  had  done  so.  6.  That  the  defendant 
sold  the  cream  of  tartar  in  question  in  the  regular 
course  of  his  business  as  and  for  an  article  of  food. 
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If  I  am  correct  in  supposing  that  all  the  foregoing 
facts  are  clearly  established  by  the  plain  uncontradicted 
evidence  in  the  case,  then  it  follows,  in  my  judgment, 
that  the  conviction  of  the  defendant  was  clearly  wrong, 
for  the  following  reasons :  There  was  a  fatal  variance 
between  the  complaint  and  the  proof,  the  complaint 
alleging  the  defendant  sold  the  article  in  question  as  a 
drug,  while  the  evidence  clearly  established  that  he  sold 
it  as  an  article  of  food.  The  primary,  if  not  the  only 
object  of  the  law,  is  the  preservation  of  the  public 
health,  and  it  seeks  in  one  way  to  do  this  by  prohibit- 
ing tlie  sale  of  adulterated  food  or  drugs  for  the  use  of 
man,  but  where  either  food  or  drugs  are  sold  for  other 
and  different  purposes  and  uses,  the  object  of  the  law 
is  not  contravened.  Now  Dr.  Chandler,  in  his  article 
in  JoJmson^s  CyclopCBdia  on  cream  of  tartar,  gives 
some  of  the  uses  of  the  same,  and  among  them  the 
doctor  says  it  may  be  used  as  a  mordant  for  dyeing. 
If  I  understand  the  learned  counsel  for  the  people 
aright,  he  claims  that  if  the  complaint  had  charged 
that  the  defendant  had  sold  this  cream  of  tartar  as  an 
article  of  food,  which  it  is,  and  the  proof  established 
that«he  sold  it  as  and  for  a  mordant  for  dyeing,  that, 
nevertheless,  he  could  be  properly  convicted  under  such 
a  complaint  for  a  violation  of  the  law,  for,  says  the 
learned  counsel  for  the  people,  cream  of  tartar  is  an 
article  of  food,  and  in  this  case  it  was  adulterated  and 
sold  by  the  defendant ;  and  that  this  would  be  sufficient 
to  sustain  a  conviction  under  the  law,  irrespective  of 
the  fact  that  the  complaint  charged  the  sale  as  and  for 
food  for  man,  while  the  proof  established  that  he  sold 
it  for  an  entirely  different  purpose  to  wit :  as  and  for 
a  mordant  for  dyeing.  In  my  judgment,  the  rules  of 
criminal  pleading  would  not  sanction  a  conviction 
under  such  circumstances,  but  the  variance  between 
the  allegation  and  the  proof  would  be  fatal  to  a  convic- 
tion. 
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The  third  ground  urged  by  the  defendant's  counsel 
why  the  judgment  should  be  vacated  and  set  aside, 
requires  a  construction  of  the  statute  under  which  the 
defendant  was  convicted.  So  far  as  the  letter  of  the 
statute  is  concerned,  it  is  made  a  crime  for  one  to  sell 
adulterated  food  or  drugs,  irrespective  of  his  intent ; 
but  it  is  claimed  by  defendant's  counsel  that  a  fair, 
just  construction  of  the  act  not  only  requires  proof  of 
the  sale  of  an  adulterated  article,  but  also  that  the 
sale  was  made  with  a  criminal  intent,  or  under  circum- 
stances of  such  negligence  as  in  law  supplies  the 
place  of  the  criminal  intent ;  and  in  this  claim,  in  • 
ray  judgment,  the  counsel  for  the  defendant  is  right. 
Bishop^  in  his  admirable  work  on  the  criminal  law, 
in  section  287  (Tth  ed.)  says:  *'The  doctrine  which 
requires  an  evil  intent  lies  at  the  foundation  of  pub- 
lic justice.  There  is  only  one  criterion  by  vvhich  the 
guilt  of  men  is  to  be  tested.  It  is  whether  the  mind 
is  criminal.  And  neither  in  philosophical  specula- 
tion nor  in  religious  or  moral  sentiment  would  any 
people,  in  any  age,  allow  that  a  man  should  be  deemed 
guiltj^  unless  his  mind  was  so.  It  is,  therefore,  a  prin- 
ciple of  our  legal  system,  as  probably  it  is  of  every 
other,  that  the  essence  of  an  offense  is  the  wrongful 
intent,  without  which  it  cannot  exist,''  but  he  holds 
that,  under  some  circumstances,  the  negligent  manner 
in  which  an  act  is  done,  may  be  so  gross  as  to  supply 
the  place  of  the  required  criminal  intent.  And  again, 
at  sections  303  and  304,  the  same  learned  commentator 
on  the  criminal  law  says :  "  All  statutes  are  to  be,  and 
constantly  are,  interpreted  with  reference  to  the 
unwritten  law,  by  the  principles  of  which  they  are 
limited  and  extended,  so  as  to  preserve  harmony  in 
our  judical  system,  and  promote  justice."  Since  an 
evil  intent  is  an  indispensable  element  in  every  crime, 
any  such  mistake  of  fact  as,  happening  to  one  honestly 
endeavoring  to  discharge  all  legal  and  social  duties, 
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shows  the  act  coin[)lained  of  to  have  proceeded  from 
no  love  of  evil  in  the  mind,  takes  from  it  its  indictable 
quality.  A  mistake  of  fact,  neither  induced  nor 
accompanied  by  a  fault  or  omission  of  duty  excuses  the 
otherwise  criminal  act  which  it  prompted." 

In  my  judgment,  the  foregoing  legal  doctrine 
enunciated  by  Bishop  in  his  book  on  criminal  law,  is 
unansvvemble,  and  construing  and  interpreting  the 
statute  in  question  by  the  law  as  laid  down  by  Bishop^ 
it  follows  that  before  a  person  can  be  convicted  of  a 
crime  for  its  violation,  it  will  be  necessary  to  establish 
either  that  he  was  actuated  by  a  criminal  intent  or 
was  guilty  of  such  negligence  in  .the  doing  of  the  act  as 
will  supply  the  place  of  the  criminal  intent. 

Does  the  evidence  returned  in  the  record  in  this 
case,  show  such  criminal  intent  or  criminal  negligence 
in  the  doing  of  the  act  charged,  as  to  constitute  a  crime 
and  the  defendant,  a  criminal  ?  There  is  no  positive 
and  direct  evidence  shovringa  willful  and  intentional 
violation  of  the  statute,  nor  does  there  seem  to  me  to 
be  any  evidence  going  to  show  that  the  defendant  was 
criminally  negligent  in  selling  the  cream  of  tartar.  On 
the  contrary,  on  reading  the  evidence  I  can  come  to  no 
other  conclusion  but  that  the  defendnnt  was  desirous 
of  observing  the  law,  and  that  in  all  that  he  did  he 
acted  the  part  of  a  careful  and  prudent  man.  He 
purchased  the  cream  of  tartar  from  a  dealer  in  oi)en 
market.  Before  doing  so,  he  inquired  for  the  best 
article,  and  was  told  by  the  dealer,  that  that  purchased 
was  the  best.  He  paid  the  highest  market  price  for 
the  same,  and  believed  that  he  was  purchasing  a  pure 
article,  and  the  best.  He  bought  it  for  a  pure  article, 
and  sold  it  for  the  same,*  believing  it  to  be  pure. 

I  think  the  evidence  comes  very  far  short  of  making 
the  defendant  a  criminal.  At  most  the  evidence  shows 
in  my  opinion,  that  the  sale  of  the  cream  of  tartar, 
under  all  circumstances,  was  an  honest  mistake  of  fact 


*y 


202  ABBOTTS    NEW   CASES. 

Plimpton  V.  Bigelow. 

without  fault  on  the  part  of  the  defendant,  which  in 
law  excused  him. 

For  the  foregoing  reasons  I  think  the  judgment  of 
the  special  sessions  was  wrong,  and  should  be  vacated 
and  set  aside,  and  the  defendant  granted  a  new  trial ; 
and  it  is  so  ordered. 


PLIMPTON  V.  BIGELOW. 

iT.     T.    Supreme    Court,    First   Department^    First 
District ;  Oeneral  Term^  March^  1883. 

[Reversing  11  Abb,  N,  C,  180.] 

Action  against  Non-resident. — Attachment   as  a  PRgvisioNAi* 
Remedy. — Foreign  Corporation  Stock  liable  in  Action  by 
Non-resident,  against  Non-r98ident  Owner. — Code  Civ. 
Pro.  §§644,  647,  3343,  sdbd.   18.— Defense  of  Stat- 
ute of  Limitations  must  be  Pleaded. — Provis- 
ional Remedies. 

Stock  of  a  foreign  corporation  having  its  office  and  principal  busi- 
ness within  this  State,  is  subject  to  attnebment  here  as  property 
within  this  State,  although  the  owner  be  a  non  resident,  and  his 
certificate  has  never  been  within  this  Stnte.* 

The  construction  and  effect  of  the  prcivisiona  of  the  Code  of  Civil 
Procedure,  as  to  attaching  interests  of  a  debtor  in  the  stock  of  a 
corporation,  and  as  to  definition  of  domestic  and  foreign  corpora- 
tions, — considered.! 

*  See  note  on  the  locality  of  a  corporation,  at  the  end  of  this 
case. 

t  The  provisions  of  the  Code  applicable  to  this  case  are  the  follow- 
ing, viz: 

*' Section  647.  The  rights  or  shares  which  the  defendant  has  in 
the  stock  of  an  association  or  corporation,  together  with  the  interest 
and  profits  thereon,  may  be  levied  upon ;  and  the  sheriff's  certificate 
of  the  sale  thereof  entitles  the  purchaser  to  the  same  rights  and  privi- 
leges, with  respect  thereto,  which  the  defendant  had,  when  they  were 
so  attached." 
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The  objection  that  the  cause  of  action  has  been  barred  by  the  statute 
of  limitations,  cannot  be  taken  by  affidavits  interposed  as  grrmnd 
for  vacating  an  attachment,  but  only  (as  prescribed  by  Code  Civ, 
Pro.  §  413)  by  answer. 

**  Section  648.  The  attacliment  may  also  be  levied  upon  a  cause  of 
action  arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  tiie  payment?  of  money  only,  negotiable  or  other- 
wise, whether  past  due,  or  yet  to  become  due,  executed  by  a  foreign 
or  domestic  government,  state,  county,  public  officer,  as<iociati(m, 
municipal  or  other  corponition,  or  by  a  private  person,  either  within 
or  without  the  state,  which  belongs  to  the  defendant,  and  i^  found 
within  the  county.  The  levy  of  the  attachment  thereupon  is  deemed 
a  levy  upon,  and  a  seizure  and  attachment  of,  the  debt  represented 
thereby. " 

''Section  1780.  An  action  against  a  foreign  corporation  may  be 
maintained  by  a  resident  of  the  State,  or  by  a  domestic  corporation, 
for  any  oiuse  of  action.  An  action  against  a  foreign  corporation  may 
be  maintained  by  another  foreign  corporation,  or  by  a  non-resident,  in 
one  of  the  following  cases  only: 

*'  1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract,  made  within  the  State,  or  relating  to  property 
situated  within  the  State,  at  the  lime  of  the  making  thereof.      • 

**2.  Where  it  is  brought  to  recover  real  property  situated 
within  the  State,  or  a  chattel,  which  is  replevied  within  the  State. 

"3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  2)ropcrty 
situated  without  the  State. 

*' Section  3343.  Subdivision  18.  A 'domestic  corporation  '  is  a 
corporation  created  by  or  under  the  laws  of  the  State,  or  located  in  the 
stare,  and  created  by  or  under  the  laws  of  the  United  States,  or  by  or 
pursuant  to  the  laws,  in  force  in  the  colony  of  New  York  before  the 
10th  day  of  April,  in  the  year  1775.  Every  other  corporation  is  a 
'foreign  corporaticm.* 

*'  Section  300.  Where  a  cause  of  action,  which  does  not  involve 
the  title  to  or  possession  of  real  property  within  the  State,  accrues 
against  a  person,  who  is  not  then  a  resident  of  the  State,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  State  against  him  or  his 
personal  representative,  after  the  expiration  of  the  time  limited,  by 
the  laws  of  his  residence,  for  bringing  a  like  action,  except  by  a  resi- 
dent of  the  State,  and  in  one  of  the  following  cases: 

''  1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 
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Appeal  from  an  order. 

« 

Charles  T.  Plimpton  and  George  A.  Sawyer  sued 
John  Bigelow  on  several  promissory  notes. 

*'2.  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  nccrued,  was  or  became  a  resident 
of  the  Slate,  or  the  cause  of  action  was  assigned  to,  and  thereafter 
continuously  owned  by,  a  resident  of  the  State." 

As  to  the  subject  of  attaching  debts,  under  the  same  provisions  as 
are  abovu  quoted,  the  case  of  Bills  o.  National  Park  Bank,  in  89  N.  F. 
343.  leaves  undecided  a  question  of  much  iniportitnce.  The  law  has 
hitherto  regarded  the  debt  in  such  case  (however  it  may  be 
evidenced),  ns  a  fund  in  the  hand  of  tlie  tliird  person,  who  owed  it, 
and  as  capable  of  attachment  by  service  of  notice  on  him,  if  he  were 
found  within  the  jurit^diction.  The  commissioners  who  prepared  the 
new  Code,  adverting  to  the  fact  that  this  **  branch  of  jurisprudence 
is  one  of  infinite  difficulty,  and  presents  a  variety  of  puzzling 
questions,^'  stiy  that  their  new  secti(m  (648)  was  prepared  with  great 
care  in  the  hope  of  settling  most  of  such  questions,  so  far  as  they  <^att 
be  settlt'd  by  tlie  Legislature  of  this  State.  The  basis  upon  which 
they  proposed  to  put  the  proceeding  for  attachment  of  debts,  is  the 
modern  view  by  which  most  commercial  securities  are  regarded  as 
property,  rather  than  as  mere  evidences  of  debt. 

The  provisicm  for  a  levy  under  section  648  above  quoted,  was 
accordingly  ei pressed  tints: 

*'  Section  649.  A  levy  under  a  warrant  of  attachment  must  be 
made  as  follows:  .... 

**2.  Upon  personal  property,  capable  of  manual  delivery,  includ- 
ing a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  by  taking  the  same  into  the  sheriff's  actual  custody 

^'8.  Upon  another  personal  property,  by  leaving  a  certified  copy 
of  the  waiTnnt,  and  a  notice  showing  the  property  attached,  with  the 
person  holding  the  same;  or,  if  it  ct)nsists  of  a  demand,  other  than  is 
specified  in  the  last  subdivision,  with  the  person  against  whom  it 
exists;  or,  if  it  consists  of  a  right  or  share  in  the  stock  of  an  associa- 
tion  or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier  or  managing  agent  thereof.'' 

Earl,  J.,  well  says  in  the  case  of  Bills  v.  National  Park  Bank.  89 
i\r.  F.  433,  that  if  negotiable  securities  can  be  attached  only  by  service 
of  the  attachment  upon  the  atti^chment  debtor,  and  the  actual  seizure 
of  the  securities  while  he  holds  or  owns  them,  then  a  fraudulent  debtor 
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The  parties  were  all  non-residents,  and  the  notes 
were  njade  and  dated  and  therefore  payable  in  Massa- 
chusetts. 

An  attachment  against  defendant's  property,  in  usnal 
form,  was  granted  as  a  provisional  remedy  May  11, 
1882,  on  affidavits  to  the  cause  of  action  and  defend- 
ant's non- residence.  Subsequently  an  order  for  ser- 
vice of  summons  by  publication  was  made,  on  further 
affidavits  setting  forth  inability  to  make  personal  ser- 
vice within  the  State. 

The  motion  to  vacate  the  attachment  and  proceed- 
ings thereunder  was  founded  on  the  original  papt-rs  on 
which  it  was  granted,  and  on  counter-affidavits  of 
defendant  stating  that  the  attachment  had  been  served 
by  the  sheriff  '^  upon  an  officer  of  the  Hat  Sweat  Manu- 
facturing Company  at  an  office  kept  by  said  company 
for  the  sale  of  its  goods  in  the  city  of  New  York,"  and 
that  the  sheriff  had  given  the  company  notice  and 
required  its  secretary  to  certify  the  number  of  shares 
defendant  held;  that  the  company  was  ''a  Pennsyl- 
vania corporation,  having  its  principal  office  and  manu- 
factory in  the  said  State,  and  is,  as  to  the  State  of  New 
York,  a  foreign  corporation ;  that  none  of  deponent's 
shares  of  stock  in  said  corporation  are,  or  have  been  a* 
any  time,  in  the  StattJ  of  New  York,  nor  has  said  cor- 
poration at  any  time  had  any  property  of  deponent's 
within  the  State  of  New  York,  nor  does  said  coi'pora- 
tion  owe  deponent  any  debt." 

may  easily  place  his  creditors  at  defiance,  by  concealing  or  absenting 
himself  from  the  Slate,  and  although  his  debtors  remain  within  tl)e 
jurisdictitm  of  the  court,  the  debts  cannot  be  attached;  or  he  may, 
after  the  attachment  has  been  eerved  upon  his  debtor,  make  a  fraudu- 
lent, sham  or  merely  formal  transfer  of  the  securities,  and  thus  defeat 
the  attachment.  He  adds:  **Sucb  bus  not,  we  believe,  been  generally 
understood  to  be  the  law  in  this  State,  and  is  not  now  the  law,  except 
as  it  19  made  so  by  sections  648  and  049  of  the  Code  of  Civil 
Procedure,  the  effect  of  which  is  not  now  in  question,  and  need  not 
now  be  determined." 
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"Deponent  further  avers,  that  he  has  no  property 
within  the  State  of  New  York,  and  that  he  is  and  has 
been  since  1880,  a  resident  of  the  State  of  Pennsylvania, 
and  domiciled  in  the  said  State  of  Pennsylvania,  and 
has  not  resided  in  the  State  of  New  York  since  the 
year  1868." 

Defendant's  aflSdavit  farther  alleged,  that  the  notes 
sued  on  were  made  after  1868,  stating  dates,  &c., 
adding : 

'*That  both  of  the  plaintiflp's  herein  are  non-resi- 
dents of  the  State  of  New  York,  but  reside  in  Massa- 
chusetts ;  and  that  none  of  the  causes  of  action  alleged 
in  the  complaint  arose  within  the  State  of  New  York  ; 
and  that  the  subject  of  the  said  action  is  not  situated 
within  the  State  of  New  York ;  and  that  all  the  causes 
of  action  alleged  in  said  complaint,  if  any  such  ever 
existed,  are  barred  by  the  statute  of  limitations  of  the 
state  of  Pennsylvania,  where  deponent  resides,  and  by 
the  statute  of  the  State  of  New  York. 

"That  the  summons  in  said  action  has  not  been 
served  on  deponent,  nor  has  deponent  appeared  there- 
in. 

"That  deponent  apprehends  that  should  said  at- 
tachment not  be  vacated  and  set  aside,  the  said  sheriff 
said  will  assume  to  sell  deponent's  shares  and  interest 
in  corporation  ;  and  that  said  corporation  may  refuse 
to  recognize  deponents  rights  as  a  stockholder^  to  his 
great  loss  and  damage ;  and  that  said  attachment  is  a 
cloud  upon  deponent's  title  to  said  stock." 

There  was  also,  an  affidavit  that  the  certificates  of 
his  stock  had  been  issued,  and  always  remained  in 
Philadelphia. 

Annexed  were  affidavits  of  a  member  of  the 
Philadelphia  bar,  to  the  Pennsylvania  statute  of 
limitations,  and  the  fact  that  the  causes  of  action  were 
barred  under  that  law  ;  and  that  by  the  Pennsylvania 
law  the  corporation  in  question  was  exclusively  located 
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within  that  State,  and  stock  in  the  corporation  subject 
to  execution  and  attachment  there,  and  that  by  the  law 
of  tnat  State  no  proceeding  by  a  foreign  court,  could 
operate  to  transfer  the  title  or  possession  ;  and  that  by 
that  law  the  locality  of  a  certificate  of  stock  even  if  in 
a  foreign  State,  did  not  subject  it  to  attachment.  Cit- 
ing Christmas  v.  Biddle,  13  Pa.  Si.  223. 

In  opposition  to  the  motion  to  vacate,  plaintiffs  pre- 
sented affidavits,  alleging  that  the  company's  articles 
of  association,  provided  that  its  business  was  "  to  be 
transacted  in  Philadelphia  with  branches  in  New  York 
city  and  elsewhere,"  that  the  only  thing^done  in  the 
Philadelphia  office  was  the  annual  meeting,  and  that 
ils  chief  place  of  business  was  in  the  city  of  New  York 
where  it  ^^manufactures  goods,  makes  all  its  business 
arrangements,  pays  all  its  bills,  and  carries  on  its 
general  business,"  and  where  two  of  its  three  directors 
resided  and  its  directors  frequently  held  meetings. 

The  court  at  iSpecial  Term  and  Charrtbers^  set  aside 
the  levy  on  the  ground  that  these  shares  were  not 
properly  within  the  city  and  county  of  New  York  as  to 
be  leviable  under  CodeCiv. Pro. §647, &c.  [Reported  in  11 
Abb.  N.  a  180.] 

Plaintiffs  appealed. 

Edward  D.  Bettens  {Bettens  &  LiUenthaly  attor- 
neys), for  plaintiffs,  ai)pellants. 

Simon  Sterne  {Sterne  &  Thompson^  attorneys),  for 
defendant,  respondent. — I.  There  is  no  living  cause  of 
action  to  support  the  attachment.  The  court  will  not 
compel  payment  in  any  form  of  proceeding  when  it  is 
made  to  appear  that  tliere  is  nothing  due  according  to 
the  law  of  the  land  (Van  Tassel  v.  Van  Tassel,  31 
Barb.  439 ;  Peoi)le  ex  ret.  Whillis  v.  Brotherson,  36  Id. 
662 ;  People  v.  Everest,  4  Hill,  71).  The  statute,  of 
limitations  is  to  be  applied  by  analogy  even  where 
not  expressly  applicable  (Kane  v.  Bloodgood,  7  Johns. 
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C7i,  90 ;  Souzer  v.  DeMeyer,  2  Pa/^re,  574,  587 ;  Paff  v. 
Kinney,  1  Brad/.  1 ;  McCartee  v.  Camel,  1  Barb.  Ch. 
455). 

II.  The  rights  or  shares  mentioned  in  Code  Civ. 
Pro.  §  647,  refer  to  the  rights  or  shares  in  domestic  cor- 
porations only,  and  not  in  foreign  corporations.  The 
rights  and  shares  in  a  foreign  corporation  are  not 
within  this  State,  even  in  the  case  where  the  certificate 
is  within  the  State  (Christmas  v.  Biddle,  13  Pa.  St.  223  ; 
Moore  v.  Gennett,  2  Tenn.  C/i.  375),  mach  less  where 
the  certificate  is  not  here.  The  whole  Code  is  to  be 
construed  together,  and  whenever  it  gives  jurisdiction 
in  regard  to  foreign  corporations,  it  describes  them  as 
such.  Moreover,  from  the  nature  of  the  property,  section 
647  could  only  refer  to  shares  in  a  domestic  corporation ; 
because  rights  or  shares  in  foreign  corporations  are 
not  within  the  jurisdiction  of  the  court,  and  it  would 
have  been  manifestly  absurd  in  the  law  to  have  drawn 
the  distinction  between  domestic  and  foreign  corpora- 
tions in  the  wording  of  this  act,  for  over  the  rights  and 
shares  of  foreign  corporations  the  courts  of  New  York 
could  exercise  no  jurisdiction.  Hence,  such  general 
terms  as  corporation  or  association,  are  used  not  as 
terms  of  enlargement.  From  the  nature  of  the  circum- 
stances, domestic  associations  or  corporations,  as  to 
their  stock,  are  the  only  ones  which  are  subject  to  the 
jurisdiction  of  the  court.  To  have  inserted  the  word 
''domestic"  before  ''corporation,"  would  have  been 
clearly  superfl.uous.  Section  647  is  a  re-enactment  of  a 
provision  of  the  previous  Code  of  Procedure  (§  234),  and 
in  the  particular  having  a  bearing  upon  this  case  has 
not  been  changed.  Therefore  the  decisions  under  sec- 
tion 234  of  the  prior  Code  of  Procedure  are  authoritative 
upon  this  question.  A  further  illustration  of  the  fact, 
that  the  words  "association  or  corporation,"  in  section 
647,  are  intended  to  apply  exclusively  to  domestic  cor- 
porations is  given  by  the  following  section  wherein 
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writs  of  attachment  are  given  on  bonds,  promissory- 
notes  or  instruments  for  the  payment  of  money  only, 
executed  by  a  foreign  or  domestic  government,  state, 
county,  public  officer,  association,  municipality,  or  other 
corporation,  and  by  the  section  preceding  in  which  a 
right  to  issue  warrant  of  attachment  is  given  upon  sub- 
scriptions to  foreign  corporations  which  are  yet  unpaid, 
or  to  enforce  the  same  upon  one  or  more  shares  of  stock 
therein  held  by  such  a  person,  or  transferred  by  him 
for  the  purpose  of  avoiding  payment  of  his  subscrip- 
tion. Whenever  jurisdiction  is  intended  to  be  given 
over  foreign  corporations,  it  is  specifically  given  and 
cannot  be  inferred.  That  the  Hat  Sweat  Manufactur- 
ing Company  is  a  foreign  corporation  under  the  defi- 
nition of  the  Code  (§§  33,  43,  subd.  18),  is  too  clear  for 
argument.  Section  648  of  the  Code  was  intended  to  su- 
persede the  ruling  in  the  case  of  Bates  v.  New  Orleans, 
&c.  R.  R.  Co.,  in  4  Abb.  Pr.  72,  and  the  c^se  of  Willet 
V.  Equitably  Ins.  Co.,  10  ^166.  Pr.  193,  wherein  it  was 
held  that  a  debt,  due  from  a  debtor  not  within  the  State, 
is  not  liable  to  attachment  here,  although  the  evidence 
of  the  debt,  the  bond,  note,  &c.,  may  be  within  the  State, 
on  the  ground  that  the  evidence  of  the  debt  is  not  the 
debt  itself,  and  that  the  debt  follows  the  person  of  the 
creditor,  it  having  no  situs  of  its  own.  Had,  therefore, 
the  Hat  Sweat  Manufacturing  Company  been  indebted 
to  the  defendant,  and  the  bond  or  evidence  of  indebted- 
ness been  in  the  jurisdiction  of  the  court,  an  attach- 
ment might  have  been  levied  in  favor  of  the  plaintiffs, 
under  section  648  of  the  Code,  notwithstanding  the 
prior  decisions.  Shares  of  stock  of  a  corporation  are 
not  debts  of  the  corporation,  and  the  exception  to  the 
general  rule  made  by  section  648,  being  an  exception 
to  the  common  law  principle,  must  be  strictly  con- 
strued, and  its  provisions  confined  to  choses  in  action 
arising  upon  contract,  including  the  evidences  thereof 
then  found  within  the  county  at  the  time  of  the  attach- 
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ment,  if  they  apply  to  foreign  corporations.  In  Moore 
v.  Gennett,  2  Tenn.  Ch.  375,  a  judgment  had  been 
recovered  in  the  State  of  New  York,  by  Robert  Moore 
&  Co.,  against  Spencer,  on  attachment  of  shares  of 
stock  in  a  Tennessee  insurance  company,  the  certificates 
of  shares  of  stock  then  actually  being  in  New  York. 
Robert  Moore  &  Co.,  sought  upon  this  judgment  to 
compel,  in  Tennessee,  the  Tennessee  Insurance  Co.,  to 
transfer  the  stock  to  them,  and  on  an  interpleadei*  by 
Gennett,  who  claimed  title  thereto  by  attachment  sub- 
sequently made  with  the  State,  the  court  of  last  resort 
of  that  State  held  that  the  stock  in  controversy,  being 
the  stock  of  an  insurance  company  chartered  by  and 
located  within  the  State  of  Tennessee,  the  garnishees, 
Ranney  &  Co.,  in  whose  hands  the  certificate  had  been 
attached,  held  only  an  evidence  of  the  stock  issued  to 
Spencer.  *'If  the  certificate,"  says  the  court,  "had 
been  attached,  the  court  would  only  have  had  control 
of  the  paper,,  not  of  the  res.  It  could  not  acquire  a 
right  to  the  stock  under  our  laws  as  against  the  credi- 
tors of  Spencer,  except  by  notice  to  the  company,  and 
it  would  seem  to  be  as  contrary  to  sound  principles  for 
the  court  of  one  State  to  undertake  to  sell  the  stock  of 
the  corporation  of  another  State  as  to  undertake  to 
acquire  jurisdiction  of  the  person  of  a  citizen  of  another 
State  by  service  of  process  upon  him  in  such  State. 
The  title  to  stock  in  such  incorporated  company  and 
the  mode  of  reaching  it  by  judicial  proceedings  must 
depend  upon  the  laws  of  the  State  in  which  the  corpor- 
ation is  situated.  In  this  State  such  stock  could  not 
be  reached  by  legal  proceedings  in  invitum  except  by 
statute."  Drake  on  Attachmenty  §  244,  lays  down  the 
rule  as  an  accepted  proposition  that,  under  attachment 
laws  authorizing  attachment  of  stock  of  corporations, 
there  is  no  right  to  attach  stock  in  foreign  corporations. 
Section  471,  Id.  says:  ** Rules  governing  liability  of 
corporations  as  a  garnishee  do  not  differ  from  those 
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applicable  to  the  case  of  an  individual.  The  corpora- 
tion mast  either  have  personal  property  of  the  defend- 
ant in  its  possession,  capable  of  being  seized  under 
execution  or  be  indebted  to  him.  Neither  of  these 
conditions  is  fulfilled  by  the  mere  fact  of  defendant 
being  a  stockholder  in  the  corporation;  and  the  cor- 
poration cannot  be  charged  as  his  garnishee  on  that 
account"  (Planters'  &  Merchants'  Bank  v.  Leavens,  4 
Ala.  N.  S.  753 ;  Ross  v.  Ross,  26  Oeo.  297 ;  Section  474, 
Drake  on  Attachments).  In  this  country  the  uniform 
tenor  of  the  adjudication  establishes  the  doctrine  that, 
whether  the  defendant  resides  or  not  in  the  State  in 
which  the  attachment  is  obtained,  a  non-resident  cannot 
be  subjected  to  garnishment  there,  unless  when 
garnished,  he  have  in  that  State  property  of  the 
defendant  in  his  hands,  or  be  bound  to  pay  the  defen- 
dant money,  or  deliver  to  him  goods  at  some  particular 
place  in  the  State.  As  in  many  other  questions  in  the 
law  of  attachment,  Massachusetts  was  first  to  pass 
upon  this  point,  in  a  case  where  both  defendant  and 
garnishee  were  non-residents  (Tingley  v.  Bateman,  10 
Mass.  343).  The  same  ground  has  been  taken  in 
Maine,  New  Hampshire,  Vermont,  Connecticut,  New 
York  (4  Abb.  Pr.  72)  and  District  of  Columbia  {Id.  § 
478. )  The  principles  which  would  exempt  non-residents 
from  garnishment  would  produce  the  same  result  in  the 
case  of  a  foreign  corporation.  This  was  so  determined 
in  Massachusetts,  though  the  officers  of  the  corporation 
resided,  and  its  books  and  records  were  kept,  in  that 
State,  and  though  the  statute  there  declares  that  ''all 
corporations  may  be  summoned  as  trustees."  The 
very  generality  of  the  term  is  considered  to  require 
some  qualification.  "It  cannot,"  said  the  court 
(Danforth  v.  Penny,  3  Mete.  564),  "  be  construed  literally 
all  corporations,  in  whatever  part  of  the  world  estab- 
lished, and  transacting  business.  The  answer  is  to  be 
found  in  the  statutes  in  pari  materia  then  existing. 
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The  statute  in  question  was  only  an  extension  of  the 
then  existing  system,  it  was  intended,  we  think,  to  put 
corporation  on  the  same  ground  as  individuals,"  &g. 
In  the  case  of  Christmas  v.  Biddle,  13  Pa.  St.  223,  it 
was  held  that  a  certificate  of  stock  in  a  bank  of  another 
state  sent  to  a  resident  in  Philadelphia,  with  author- 
ity to  sell  it,  was  not  subject  to  foreign  attachment, 
under  the  laws  of  the  State  of  Pennsylvania,  There,  as 
in  the  Tennessee  case,  there  was  an  element  much 
stronger  than  any  that  exists  in  this  case,  to  wit :  The 
certificate  of  stock  sought  to  be  attached  was  actually 
within  the  jurisdiction  of  the  court,  and  in  the  Penn- 
sylvania case  there  was  the  additional  element,  that 
the  Bank  of  the  United  States,  situated  in  Philadelphia 
was  the  transfer  agent  of  the  Commercial  Bank  of 
Natchez,  the  stock  of  which  was  sought  to  be  attached 
in  an  action  brought  by  Christmas  against  the  Planters' 
Bank,  which  was  the  owner  of  the  stock,  and  had 
sent  the  stock  to  Biddle  &  Co.,  bankers  in  Philadelphia, 
for  sale.  Judge  Coulter,  delivering  the  opinion  of  the 
court,  says  :  "  The  attachment  process  is  a  proceeding 
in  rem^  and  the  matter  and  thing  attached  must  be  in 
the  power  and  jurisdiction  of  the  court.  You  might 
as  well,  by  an  ideal  and  constructive  service  on  the 
person  of  the  defendant,  resident  in  Mississippi, 
summon  him  to  appear  in  our  court,  as  to  attach  him 
to  compel  an  appearance  by  attaching  his  bank  stock 
in  a  bank  located  and  established  by  law  in  Missisippi. 
This  stock  is  held  and  is  transferable  according  to  the 
,  law  of  its  creation,  the  statute  of  Missisippi,  on  the 
books  of  the  bank  only,  either  in  person  by  the  holder 
or  his  attorney  duly  appointed.  It  will  hardly  be 
contended  that  lands  in  Mississippi,  could  be  attached 
because  the  owner  had  sent  on  to  this  city  his  title 
deeds,  with  power  to  a  broker  to  sell  the  same  and 
raise  money.    "Yet  there  is,"  says  the  court,  '4n  fact 
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no  difference.  It  is  the  stock  of  the  bank  which  is 
attached  in  this  case,  and  the  individaal  to  whom  the 
certificate  of  stock  was  sent  with  power  to  sell  was 
made  the  garnishee.  Bank  stock  is  made  subject  to 
levy  and  attachment  recently  by  our  statutes,  but  then, 
it  is  bank  stock  of  our  own  State  subject  to  our  own 
laws,  and  transferable  by  a  judicial  sale  under  them, 
and  not  British  or  French  bank  stock,  or  the  bank 
stock  of  any  other  State  which,  in  this  respect,  is  to  be 
considered  as  a  different  sovereignty ;  and  the  property 
created  by  its  laws  must  be  considered  as  subject  to 
those  laws,  because  its  banks  can  exist  in  no  other 
mode  nor  in  any  other .  place  than  prescribed  by  its 
laws.  To  hold  the  contrary  would  do  absolute  injustice 
to  our  own  citizens,  by  making  them  accountable  for 
the  whole  value  of  the  stock  which  they  were  empow- 
ered to  sell,  inasmuch  as  they  could  not  produce  it  to 
be  sold  on  fi.  fa.  as  the  sale  on  such  process  would  be 
an  idle  and  void  ceremony.  Moreover,  it  would  discour- 
age commerce  and  trade  to  hold  that  such  a  power  to 
sell  bank  stock  was  attachable  without  being  of  any 
service  to  the  attaching  creditor,  for  the  process 
would  be  wholly  valueless  and  insufficient  in  Missis- 
sippi to  transfer  the  title  of  the  stock  in  the  Planters' 
Bank  of  that  State." 

This  case  was  affirmed  in  Childs  v,  Digby,  24  Fa. 
i^.  26.  in  which  Lewis,  J.,  delivering  the  opinion  of  the 
court,  says  upon  the  subject  of  attachment  in  relation 
to  bank  stock  :  '*  Real  estate  follows  the  law  of  its  situs 
and  bank  stock  the  law  of  its  creation.  Where  the  one 
is  located  in  a  foreign  jurisdiction  or  the  other  created 
by  a  foreign  law,  neither  is  the  subject  of  attachment 
here." 

The  limited  power  of  attachment,  given  in  cases 
against  foreign  corporations  under  section  646,  for 
unpaid  subscription  to  such  foreign  corporations  when 
the  foreign  corporation  is  a  party  defendant,  is  given 
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simply  as  a  means  of  compelling  the  payment  of  debts 
due  to  a  foreign  corporation,  to  a  domestic  creditor  of 
the  corporation  so  that  upon  stock  which  has  been 
partially  subscribed  for,  the  stock  itself  may  be  attached 
as  security  for  the  payment  of  subsequent  subscrip- 
tions ;  and  as  the  corporation  to  which  the  subscriptions 
are  due  would  have  had  the  power  to  confiscate  such 
stock  for  its  unpaid  subscription,  the  power  to  attach 
the  stock  for  unpaid  subscription  is  given  to  the 
creditor  of  a  foreign  corporation  as  an  equivalent,  to 
place  him,  by  the  power  of  attachment,  in  a  position 
analogous  to  that  held  by  the  foreign  corporation  to 
whom  the  subscription  is  due,  in  its  power  to  appro- 
priate stock,  not  fully  paid  up,  for  failure  to  pay  sub- 
sequent calls. 

IIL.  The  mere  existence  of  an  agency  in  the  city 
of  New  York,  for  the  sale  of  goods  manufactured  by 
the  Hat  Sweat  Manfacturing  Company,  does  not  bring 
the  stock  into  the  State.  Stockholders  are  not  part- 
ners. They  have  a  mere  interest  in  dividends.  The 
property  is  vested  in  the  corporation.  The  stock- 
holders are  wholly  unknown  to  the  law,  in  so  far  as 
the  property  of  the  corporation  is  concerned  (Mont- 
gomery County  Bank  v.  Marsh,  7  iVl  T.  481 ;  Hyatt 
V.  Allen,  66  Id.  553).  Although  a  corporate  body 
carry  on  business  beyond  the  territorial  limits  of 
the  State  which  created  it,  it  has  no  corporate  exist- 
ence beyond  those  limits  (Day  v.  Newark  India 
Rubber  Mfg.  Co.,  1  Blatchf.  628;  Bank  of  Au- 
gusta V.  Earle,  13  Pet  519,  588 ;  Ohio  &  Mississippi 
R.  R.  Co.  V.  Wheeler,  1  Black,  286).  The  individ- 
ual members  of  a  corporation  are  not  owners  of 
the  personal  property  vested  in  the  corporation,  nor 
is  each  of  them  owner  of  any  part  of  it,  nor  are  they 
joint  owners  of  the  whole.  Although  they  are  each 
interested  in  the  property,  as  they  may  derive  individ- 
ual benefit  from  its  increase,  or  loss  from  its  destruo- 
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tioD.  But  the  abstract  entity,  the  corporation,  is  the 
owner  and  the  only  owner  of  the  property  (Pacific  Steam 
Nav.  Co.  V.  Arnaud,  16  Law  J.  N,  8,  Q.  B.  50).  It  must 
be  perfectly  clear  to  the  court,  that  any  attempt  to  have 
levied  upon  the  property  of  the  Hat  Sweat  Manufac- 
turing Company  on  the  ground  of  Bigelow's  interest 
therein,  would  have  been  futile,  because  Bigelow's 
interest  was  not  an  interest  in  the  property  but  in  the 
capital  stock;  and  as  the  product  of  the  manufac- 
turing process  of  the  garnishee  was  the  only  property 
within  the  jurisdiction  of  the  State  upon  the  basis  of 
which  the  stock  is  attempted  to  be  reached,  this  attach- 
ment, if  it  holds,  holds  only  upon  the  theory  that 
property  beyond  the  jurisdiction  of  this  State,  to  wit : 
stock  in  a  foreign  corporation,  can  be  attached  through 
the  instrumentality  of  property  within  the  jurisdiction 
of  the  State,  to  wit :  sweat  hat-bands,  which  themselves 
are  not  subject-matter  liable  to  attachment  in  the  action 
against  this  defendant  Bigelow.  The  stock  of  Bigelow 
was  doubtless  in  a  proper  case  subject  to  attachment 
in  Philadelphia.  The  corporation  had  its  being  there, 
and  the  certificate  of  stock  was  situated  there.  J^ow 
how  can  that  property  be  at  the  same  time  in  two 
places  ?  If  it  was  in  New  York,  subject  to  attachment 
here,  it  eould  not  have  been  so  in  Philadelphia.  If  it 
was  in  Philadelphia,  as  it  doubtless  was,  on  the  day 
when  this  attachment  was  levied,  it  could  not  be  the 
subject  matter  of  attachment  in  New  York.  The 
certificate  of  the  treasurer  and  secretary  who  seems, 
accidentally,  or  incidentally,  to  have  been  in  New  York 
city,  certifying  that  the  defendant  has  469  shares  of 
the  capital  stock  of  the  foreign  corporation,  does  not 
create  any  property  within  the  State,  but  is  simply 
the  giving  of  information  as  to  property  of  the  defend- 
ant situated  elsewhere.  Had  Mr.  Lester  been  the  agent 
of  the  defendant  to  sell  in  the  city  of  New  York  lands 
situated  in  Pennsylvania,  Mississippi  and  Iowa  and 
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had  in  his  possession  powers  of  attorney  to  make 
transfers  of  such  lands  and  abstracts  of  titles  and  deeds 
shQwing  where  the  lands  were  sitaated,  it  could  not  be 
for  one  moment  pretended  that,  leaving  an  attachment 
upon  such  lands  in  his  hands  and  getting  from  him 
a  certificate  of  the  number  of  acres  owned  by  the 
defendant  in  sister  States,  would  give  this  court  the 
slightest  jurisdiction  by  way  of  attachment  over  such 
land,  although  Lester  had  power  to  sell  them  and  had 
every  possible  information  in  relation  thereto.  The 
certificate,  therefore,  containing  information  to  the 
plaintiflFs  of  the  situation  of  property  of  the  defendant, 
may  possible  be  of  service  to  the  plaintiff  when  he 
recovers  a  judgment  against  the  defendant  in  a  court 
having  jurisdiction  over  the  person  or  property  of  the 
defendant,  but  cannot  be  the  basis  of  jurisdiction. 

IV.  If  this  action  is  permitted  to  proceed  to  judg- 
ment, the  court  will  be  utterly  without  jurisdiction  to 
enforce  the  transfer  of  the  shares  in  question  in  behalf 
of  the  plaintiffs  in  this  action.  The  plaintiffs  in  this 
'  action  are  non-residents  of  the  State.  The  defendant 
is  a  foreign  corporation,  and  this  court,  under  section 
1780  of  the  Code,  has  no  jurisdiction  to  enforce  its 
decree  in  favor  of  these  plaiptiffs  against  the  Hat  Sweat 
Manufacturing  Company.  In  the  case  of  Cumberland 
Coal  Co.  V.  Sherman,  8  Abb,  Pr.  243,  it  was  held  that,  in 
an  action  against  a  foreign  corporation,  it  must  appear, 
in  order  to  give  the  court  jurisdiction,  either  that  the 
cause  of  action  arose,  or  the  subject  matter  of  the 
action  is  situated,  within  this  State,  or  that  the  plaintiff 
is  a  resident  of  this  State  and  the  defendant  has  prop- 
erty within  it ;  and  that  the  act  of  1865  (since  incorpo- 
rated into  the  Code),  requiring  foreign  corporations  do- 
ing business  within  this  State,  to  designate  a  person  to 
receive  service  of  process,  merely  facilitates  the  service 
in  a  class  of  cases  in  which  the  court  already  had  juris- 
diction.   It  does  not  operate  to  give  the  court  jurisdic- 


^    » 


ABBOTT'S    NEW   CASES.  217 

Plimpton  V,  Bigelow. 

tioin  of  cases  not  included  in  sections  134  and  427  of  the 
(old)  Code.  The  court  in  that  case  says:  "The  main 
relief,  which  the  plaintiflE  does  not  ask  for  in  this  com- 
plaint, but  which  the  plaintiff  requires,  to  wit :  restora- 
tion of  the  real  estate  (the  real  estate  of  the  corpora- 
tion), must  be  had  in  the  courts  or  through  the  author- 
ities in  Maryland,  and  it  may  well  be*doubted  whether 
much  of  the  relief  asked  for  in  the  complaint  against 
the  Hoffman  Company  is  not  incident  to  or  can  be  sepa- 
rated from  an  action  for  such  possession."  In  these 
last  cases  the  court  substantially  says,  that  whigre  it  is 
shown  to  the  court  that  the  proceedings  will  be  wholly 
ineffectnal,  and  that  the  court  ultimately  will  have  no 
jurisdiction  over  the  property  intended  to  be  recovered 
and  cannot  enforce  its  mandate,  it  will  refuse  to  take 
jurisdiction  and  set  the  proceedings  aside.  Tt  is  a  waste 
of  time  on  the  part  of  the  judicial  organization  of  this 
State  to  carry  on  proceedings  which  are  destined  to  be 
wholly  ineffectual  in  consequence  of  a  want  of  power  in 
the  court  to  excute  its  decree.  That  it  is  a  rule  that 
general  terms  in  laws  are  not  extended  to  include 
foreign  corporations,  and  that  they  mast  be  specially 
named  as  such  to  be  included  within  the  term  of  uny 
law,  is  indicated  by  the  course  of  decisions  in  the 
United  States  supreme  court,  interpreting  the  meaning 
of  the  United  States  constitutional  provision,  giving  to 
citizens  of  each  State  the  privileges  and  immunities  of 
citizens  in  the  several  States.  This  current  of  decisions 
holds,  that  corporations  are  not  citizens  within  the 
constitutional  provision  that  the  citizens  of  each  State 
shall  be  entitled  to  all  of  the  privileges  and  immunities 
of  citizens  in  the  several  States,  in  such  sense  as  to  pre- 
vent a  State  from  imposing  payment  of  a  license  fee  as 
a  condition  of  permitting  a  foreign  insurance  company 
to  do  business  within  her  limits.  They  are  creatures  of 
local  law,  and  have  not  even  an  absolute  right  of  recog- 
nition in  other  States,  but  depend  for  that  and  for 
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the  enforcement  of  their  contracts,  upon  the  assent  of 
such  States,  which  may  be  given  on  such  terms  as  the 
States  may  respectively  prescribe  (Paul  v.  Virginia,  8 
Wall.  168 ;  and  see  48  Jll.  172  ;  Ducat  v.  Chicago,  10 
Wall.  410 ;  Farmers'  &  Merchants'  Ins.  Co.  v.  Harrah, 
4:7Ind.  236  ;  Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bush 
(Ky.)  68  ;  State  v.  Fosdick,  21  La.  Ann.  434 ;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521). 

V.  This  attachment  has  been  procured  by  non-resi- 
dents against  a  defendant  who  is  a  non-resident  and  who 
has  no  property  within  the  State  and  where  a  judgment 
by  default  could  not  be  enforced,  and  it  has  been  pro- 
cured on  a  claim  barred  by  the  statute  of  limitations. 
This  court  should  discountenance  such  use  of  their 
time  by  non-residents.  If  plaintiffs  have  any  cause  of 
action  the  courts  of  Pennsylvania,  where  defendant 
resides,  are  open  to  them.  Defendant  is  there  and  his 
property  is  therei  and  it  will  be  no  hardship  for  Massa- 
chusetts plaintiffs  to  go  so  much  farther  from  home. 
If  plaintiffs  have  allowed  the  statute  of  limitations  to 
run,  they  alone  are  at  fault.  The  order  appealed  from 
should  be  alBlrmed  because :  1.  Plaintiffs  have  no  right 
to  levy  on  defendant's  interest  in  a  foreign  corporation. 
2.  Unless  defendant  appears  generally  in  the  action, 
the  levy  cannot  ripen  into  a  judgment  which  can  be 
enforced^  under  the  decision  in  Willet  v.  Equitable  Ins. 
Co.,  10  Abb.  Pr.  193.  3.  Plaintiffs  have  no  cause  of 
action  which  they  can  maintain  by  reason  of  the  statute 
of  limitations. 

VI.  The  doctrines  that  an  attachment  may  be  allow- 
ed to  stand  for  what  it  is  worth,  although  no  property  is 

found  (Donnell  v.  Williams,  21  Hun,  216-219 ;  Staats  v.  ' 

Bristow,  73  N.  Y.  264) ;  that  a  foreign  corporation  having  \^ 

an  agency  for  the  transaction  of  business  within  a  State  '  ( 

is  "found"  there  within  the  meaning  of  the  U.  S.  stat- 
ute regulating  the  place  where  defendants  may  be  sued 
{^Ex  parte  Schollenberger,  96  U.  S.  (6  Otto)  369;  R.  &  f 

( 
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Merchants'  MTg  Co.  v.  Grand  Trunk  R'y  Co.,  63 How. 
Pr,  459),  are  not  controverted;  but  the  line  is  drawn 
precisely  in  section  1780,  when  a  non-resident  may  sue 
a  foreign  corporation.  And  we  do  not  dispute  that  an 
attachment  may  stand  ''for  what  it  is  worth,"  even 
where  no  property  is  found,  but  not  where  no  living 
cause  of  action  exists. 

Daniels,  J. — The  plaintiflfs,  who  resided  in  the 
State  of  Massachusetts,  brought  this  action  to  recover 
the  amount  unpaid  upon  promissory  notes  made  by  the 
defendant.  The  demands  were  such  as  were  the  proper 
subject  of  an  attachment  under  the  provisions  of  the 
Code,  and  the  plaintiffs  were  entitled  to  institute  their 
suit  for  the  recovery  of  the  amounts  claimed  in  this 
court.  And  for  the  purpose  of  obtaining  satisfaction 
they  could  lawfully  avail  themselves  of  all  the  legal 
remedies  provided  by  the  Code  for  that  purpose  (Hi- 
bernia  National  Bank  v.  Lacombe,  84  N.  Y.  367,  385 ; 
S.  C,  38  Am.  R.  518  ;  aff'g  21  Hun,  166).  Under  this 
authority  they  had  a  right  to  seize  whatever  property 
or  interests  the  law  of  this  State  rendered  the  subject 
of  attachment  And  by  virtue  of  its  provisions  the 
sheriff  in  form  levied  upon  the  shares  owned  by  the 
defendant  in  a  corporation  formed  under  the  laws  of 
the  State  of  Pennsylvania,  and  known  as  the  Hat  Sweat 
Manufacturing  Company. 

This  seizure  was  set  aside  on  motion  of  the  defend- 
ant, for  the  reason  that  the  shares  were  not  deemed 
subject  to  the  power  or  operation  of  the  attachment. 

Whether  this  decision  was  correct  is  the  chief 
point  in  controversy  upon  this  appeal. 

Ordinarily,  when  neither  the  owner  of  the  shares  nor 
the  corporation  itself  can  be  found  within  this  State, 
the  attempt  to  make  a  seizure  of  this  nature  would  be 
entirely  ineffectual.  For  the  sheriff  in  executing  an 
attachment  can  only  seize  the  property  of  the  debtor 
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which  may  be  found  in  his  county,  and  where  the 
owner  of  the  shares,  as  well  as  the  corporation  issuing 
them  reside  and  is  located  in  another  State,  the  shares 
themselves  would  not  be  within  the  county  in  which 
the  attachment  might  be  issued,  and  for  that  reason 
would  be  incapable  of  being  levied  upon  by  means  of 
it.  But  this  was  not  a  case  of  that  description.  For, 
while  the  corporation  was  formed  under  the  laws  of 
the  State  of  Pennsylvania,  one  of  its  objects  was  to 
transact  business  in  the  city  of  New  York,  and  as  a 
matter  of  fact  its  chief  place  of  business  was  there 
located,  where  it  manufactured  goods,  made  its  busi- 
ness arrangements,  paid  its  bills  and  carried  on  its 
general  business ;  and  two  of  its  three  directors  were 
residents  of  the  city  of  New  York.  For  this  purpose 
its  capital,  to  a  very  considerable  extent  certainly,  must 
have  been  brought  to  this  State  and  invested  in  such 
business,  and  the  profits  to  be  derived  by  it  and  from 
wliich  the  dividends  would  be  made  upon  its  stock 
would  in  that  manner  be  obtained  from  this  State.  To 
that  extent  it  enjoyed  all  the  rights  and  privileges  of  a 
domestic  corporation,  and  placed  itself,  by  its  opera- 
tions, within  the  county  in  which  the  plaintiffs  attach- 
ment was  afterwards  issued. 

So  far  as  defendant  was  the  owner  of  the  shares  of 
the  corporation  he  himself  was  interested  through  them 
in  its  capital  and  the  business  carried  on  by  it  (Burrall 
V.  Bushwick  R.  R.  Co.,  75  iV:  Y.  211).  His  stock,  of 
which  the  certificates  held  by  him  were  evidence  of  his 
title,  was  actually  therefore  within  this  State,  and  as 
such  should  be  subjected  to  the  satisfaction  of  his  obli- 
gations to  his  creditors.  There  could  be  no  more  reason 
for  exempting  his  shares  from  his  obligations  than 
there  would  be  if  the  corporation  itself  had  been  organ- 
ized and  existed  under  the  laws  of  this  State.  For 
its  business  pursuits  were  carried  on  substantially  the 
same  as  if  this  particular  corporation  had  been  created 
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Tinder  its  laws.  There  was  clearly  no  substantial 
difference  upon  which  the  owner  of  such  shares  could 
claim  immunity.  The  purpose  and  object  of  the  cor- 
poration was  the  manufacture  and  sale  of  its  fabrics, 
and  that  business  is  shown  to  have  been  confined  to  the 
city  of  New  York.  It  was  here  carried  on  by  the  cor- 
poration through  its  oflScers  and  agents.  To  that 
extent,  it  located  itself  in  this  city,  as  it  was  contem- 
plated it  might  under  its  articles  of  incorporation,  and 
it  was  consequently  a  corporation  within  this  county. 

The  law  has  provided,  in  general  language,  that  the 
"rights  or  shares  which  the  defendant  has  in* the 
stock  of  an  association  or  corporation,  together  with 
the  interests  and  profits  thereon,  may  be  levied  upon" 
under  an  attachment  {Code  Civ.  Pro.  §  647).  This 
section  has  in  no  manner  been  confined  in  its  effect 
to  corporations  formed  under  the  laws  of  this  State. 
It  is  of  course  to  be  construed  with  section  644, 
requiring  the  property  to  be  levied  upon  to  be  within 
the  county,  and  that  is  the  only  restraint  to  which  this 
general  enactment  has  been  subjected.  And  the 
association  or  corporation  whose  shares  may  be  so  levied 
upon,  may  as  well,  under  this  language,  be  one  formed 
under  the  laws  of  another  State  as  though  it  was 
formed  under  the  laws  of  this  State.  And  that  this 
section  Was  intended  to  be  so  construed  is  evinced  by 
the  circumstance  that  when  a  discriminatioh  is  intend- 
ed, to  be  made,  the  Code  by  its  provisions  has  desig- 
nated the  particular  corporations  as  either  domestic 
or  foreign  corporations.  And  care  has  been  taken  to 
preserve  this  distinction  by  a  definition  to  that  effect 
given  in  the  Code  itself  {Code  Civ.  Pro.  §  3343,  subd.  18). 
By  this  definition,  what  shall  be  known  as  a  domestic 
rorporation  has  been  declared,  and  every  other  is  de- 
nominated a  foreign  *  corporation.  Where  no  such 
discrimination  as  that  has  been  made,  and  the  language 
is  appropriate  for  that  purpose^  it  is,  therefore,  to  be 
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presumed  that  it  was  intended  to  inclnde  all  corpora- 
tions, and  that  employed  in  the  section  already 
referred  to  is  of  that  character.  A  provision  of  a  like 
general  nature  was  considered  in  Southern  Life  Ins. 
Co.  V.  Packer  (17  iV.  Y.  61),  and  it  was  held  to  include 
corporations  formed  in  other  States  as  well  as  those 
created  under  the  laws  of  this  State,  and  no  reason 
appears  for  distinguishing  the  present  case  from  the 
principle  of  construction  established  by  that  authority. 
The  Code  has  prescribed  the  particular  manner  by 
which  the  shares  of  the  defendant  in  a  corporation 
may  be  seized  under  an  attachment,  and  that  is  the 
only  qualification  to  which  the  exercise  of  this  author- 
ity has  been  subjected.  To  make  such  a  seizure,  a 
copy  of  the  attachment,  with  notice  showing  the  prop- 
erty attached,  is  to  be  left  with  the  president  or  other 
head  of  the  association  or  corporation,  or  secretary, 
cashier  or  managing  agent  thereof  {Code  Civ.  Pro.  §  649, 
subd.  3). 

Whenever  the  corporation,  by  means  of  its  opera- 
tions in  business,  may  be  within  the  county  in  which 
the  attachment  has  been  issued,  and  these  require- 
ments can  be  observed  there,  the  Code  has  provided  for 
the  seizure  of  the  shares  owned  in  it  by  the  defendant. 
This  is  all  that  has  been  provided  for  to  constitute  a 
literal  compliance  with  all  the  provisions  made  on  this 
subject  by  the  statute.  When  that  may  be  done,  it 
was  clearly  the  intention  of  the  law  that  such  shares 
might  be  effectually  levied  upon  by  means  of  the 
attachment. 

It  has  been  stated  generally,  in  a  recent  work  upon 
this  subject,  that  the  right  to  attach  the  shares  of  a 
defendant  in  a  corporation  is  restricted  to  those  corpo- 
rations existing  under  the  laws  of  the  State  in  which 
the  attachment  may  be  issued  (Drake  on  Attachment^ 
6th  ed.  §  244).  This  general  statement  of  the  law  was 
made  upon  the  authority  of  Moore  v.  Gennett  (2  Tenn. 
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Ch.  375).  And  it  was  so  generally  •considered  in  the 
opinion  of  the  court;  but  the  case  was  not  determined 
upon  that  point,  for  it  appeared  that  the  interest  of  the 
defendant  in  the  shares  themselves  was  neither  in  fact 
nor  in  form  levied  upon  under  the  attachment.  No 
lien  upon  or  title  to  the  shares  could  therefore  be  main- 
tained, and  for  that  reason  principally  the  right  and 
claim  of  the  creditor  was  rejected. 

The  inability  of  the  creditor  to  attach  the  debtor's 
shares  in  a  corporation  created  under  the  laws  of  another 
State  was  maintained,  so  far  as  it  was  considered,  sub- 
stantially upon  the  authority  of  Steel  v.  Smith  (7  Watts 
&  8.  447).  Bat  that  is  in  no  sense  an  authority  upon  this 
point.  It  was  an  action  upon  a  judgment  recovered  in 
the  State  of  Louisiana,  where  the  suit  was  commenced 
by  a  seizure  of  the  debtor's  property ;  and  this  was  held 
to  create  no  personal  liability  against  the  debtor  upon 
which  the  action  could  be  maintained.  These  authori- 
ties, consequently,  do  not  maintain  the  general  state- 
ment of  the  law  made  by  this  authority.  It  undoubt- 
edly would  be  a  correct  statement  of  it  where  neither 
the  debtor  himself,  nor  the  corporation  by  which  the 
stock  was  issued  to  him,  should  be  within  the  State 
when  the  attachment  was  issued.  But  such  were  not  the 
facts  of  this  case  as  they  have  been  presented  by  the 
affidavits  for  here  the  corporation  had  voluntarily  placed 
ifself  within  this  State,  where  its  active  and  principal 
business  operations  were  contracted.  The  case  of  Dan- 
forth  ©.  Penny  (3  Met  [44  Mass.^  564)  is  entitled  to  no 
broader  application.  For  the  statute  under  which  it 
arose  was  so  construed  as  to  be  intended  to  place  cor- 
XX)rations  on  the  same  footing  as  to  liability  as  that  of 
individuals,  which  had  previously  been  held  not  to  in- 
clude the  residents  and  inhabitants  of  any  other  State. 
It  is  no  authority  for  limiting  the  provisions  of  the 
Code  so  far  as  to  exclude  a  case  of  the  nature  of  that 
now  before  the  court. 
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What  the  la^^raaybe  upon  this  subject  is  necessary 
for  the  legislature  to  declare,  and  when  that  declara- 
tion has  been  plainly  made  it  is  the  duty  of  the  courts 
to  follow  and  enforce  it,  even  though  it  may  not  be  in 
strict  accord  with  the  views  expressed  upon  the  same 
subject  by  the  courts  of  a  neighboring  State.  The 
legislative  purpose  as  to  attachment  proceedings  has 
been  clearly  defined  by  the  provisions  which  have  been 
made  in  this  State,  and  by  them  the  shares  of  a  defend- 
ant in  a  corporation  have  been  rendered  the  subject  of 
seizure  by  virtue  of  an  attachment,  whenever  the  pro- 
ceeding particularly  specified  can  be  taken  and  fol- 
lowed. This  was  a  case  of  that  description,  for  one  of 
the  resident  directors  of  the  corporation  whose  shares 
were  owned  by  the  defendant  was  its  treasurer  and  sec- 
retary, and  in  the  seizure  of  the  shares,  ^a  copy  of  the 
attachment,  together  with  a  notice  that  those  shares 
were  levied  upon,  was  served  upon  this  officer,  and,  to 
promote  the  proceedings  as  he  was  required  by  the 
law  to  do,  he  made  his  certificate  stating  the  number 
of  shares  owned  by  the  defendant  in  this  corporation. 
The  terms,  as  well  as  the  spirit  of  the  statute,  were 
fully  complied  with  ;  and  as  the  corporation  carried  on 
its  business,  and  had  the  bulk  of  its  property  in  this 
county,  that  was  all  which  could  be  required  for  the 
lawful  seizure  of  the  shares  under  the  attachment. 

The  fact  that  by  the  provisions  of  the  statute,  the 
time  within  which  an  action  for  the  collection  of  a  debt 
may  be  instituted  may  appear  to  have  expired  before 
this  suit  was  commenced,  will  not  justify  the  order 
from  which  the  appeal  has  been  taken  ;  for,  by  section 
412  of  the  Code  of  Civil  Procedure,  this  objection  can 
only  be  taken  by  answer.  This  sectioti  is  clearly  im- 
perative, and  renders  an  examination  of  the  authorities 
C>.  relied  upon  by  the  respondent  on  this  subject  unneces- 

sary at  this  time. 

The  case  is  an  important  one,  and  it  is  known  as  a 
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matter  of  fact  that  the  learned  judge  by  whom  the 
order  was  directed  from  which  the  appeal  has  been 
taken,  entertained  gravQ  doubts  as  to  its  propriety.  If 
it  should  be  sustained  in  this  instance,  then  every 
creditor,  whether  a  resident  or  not  a  resident  of  the 
State,'  would  be  deprived  in  cases  of  this  description  of 
the  power,  through  the  intervention  of  its  tribunals,  to 
obtain  satisfaction  of  their  debts,  simply  because  the 
corporation,  prosecuting  its  business  enterprises  within 
this  State,  had  elected  to  organize  itself  under  the  laws 
of  another  State.  The  distinction  between  this  cor- 
poration and  a  corporation  formed  under  the  laws  of 
this  State,  in  view  of  the  other  facts  made  to  appear, 
was  simply  nominal,  and  the  consequence  should  be 
held  legally  to  follow,  that  the  debtor,  profiting  in  the 
same  manner  by  the  operations  of  the  corporation  as 
he  would  if  it  had  been  formed  under  the  laws  of  this 
State,  should  not  be  exempt  from  the  compulsory 
means  provided  by  law  for  satisfying  his  debt.  Such 
a  distinction  should  not  be  made  without  some  pro- 
vision in  the  law  indicating  the  necessity  of  its  adop- 
tion. No  such  provision  has  been  inserted  in  the  Code 
as  it  now  exists.  But  those  which  have  been  enacted, 
plainly  require  a  different  view  to  be  taken  of  their 
effect. 

The  order,  for  these  reasons,  should  be  reversed, 
and  an  order  entered  denying  the  motion  made  by 
defendant,  but  without  costs. 

Davis,  P.  J. — I  concur  on  the  ground  that,  for  all 
practical  purposes,  the  Hat  Sweat  Manufacturing  Com- 
pany may  be  treated  in  this  case  as  though  it  were  a 
domestic  corporation.  Though  organized  under  the 
laws  of  Pennsylvania,  yet  its  office,  factory,  business 
and  affairs  are  located  and  conducted  in  this  State.  Its 
stock  may  be  properly  deemed  to  be  in  this  State,  so 
that  it  may  be  attached  here  by  a  creditor  of  its  owner. 

Vol.  Xn.— 16 


^  I' 


1 


226  ABBOTT'S    NEW   CASES. 

Note  on  the  Locality  of  a  Corporation. 


The  question  is  not  free  from  doubt,  but  it  seems  to  me 
proper  to  solve  the  doubt  in  favor  of  the  plaintiff. 
Order  reversed. 

>  NOTft  ON  THB  LOCALFTY  OF  A  CORPORATION. 

A  survey  of  the  recent  decisions  upon  the  question  of  the  status 
of  foreign  corporations,  indicates  that  the  great  extension  of  corporate 
business  and  relations  has  brought  under  debate  again,  questions, 
formerly  deemed  weU  settled,  in  regard  to  what  may  be  called  the 
attribute  of  locality;  and  this  decision,  although  turning  upon  the 
phraseology  of  our  new  statute,  is  in  harmony  with  the  views  now 
most  frequently  finding  expression  in  the  decisions  of  our  courts 
throughout  the  country. 

To  some  extent  the  decisions  are  irreconcilable;  but  viewed 
connectedly  they  indicate  a  marked  and  general  tendency  to  recognize 
the  existence  in  each  State,  and  even  the  presence  there,  of  corpora- 
tions created  by  other  States,  and  which  under  the  language  of 
earlier  authorities  could  not  be  conceived  as  having  any  existence 
beyond  the  territorial  limits  of  the  State  of  their  creation. 

Coupled  with  this  disposition  to  recognize  the  presence  of  foreign 
corporations,  is  the  disposition  of  the  courts  to  go  as  far  as  local  law 
permits,  in  recognizing  their  substantial  rights  and  powers  (except, 
perhaps,  as  to  tenure  of  real  property),  and  the  validity  of  acts  in 
exercise  of  those  powers,  although  done  without  the  State  of  creation. 
At  the  same  time,  the  restrictions  formerly  observed  against  subjecting 
foreign  corporations  to  the  jurisdiction  of  the  courts,  have  l>een 
proportionately  relaxed;  and  many  of  the  cases  which  extend  the 
legal  conception  of  the  existence  of  a  corporation  beyond  the  limits 
of  the  State  giving  it  its  existence,  have  done  so  for  the  purpose  of 
subjecting  it  to  the  legal  responsibility  involved  by  its  possession  of 
property,  and  transaction  of  business  within  the  State. 

Formerly,  a  corporation,  in  contemplation  of  law,  had  no  exist- 
ence out  of  the  State  in  which  created,  and  as  Judge  Tanet  said  (in 
the  Bank  of  Augusta  «.  Earle,  18  Pet.  519),  *'  it  must  dwell  in  the 
State  of  its  creation,  and  cannot  migrate  to  another  sovereignty." 

This  was  said  in  an  action  where  it  was  sought  to  recover  on 
transactions  of  a  foreign  corporation;  and  the  court  held,  that  not- 
withstanding this  general  principle,  since  the  corporation  may  have 
agents,  and  act  by  them,  their  acts  on  its  part  without  the  State  may 
be  valid. 

The  question  came  up  some  twenty-five  years  later,  in  a  much 
.more  decided  form,  in  Merrick  o.   Van  Santvoord,  84  N.  7.  208, 
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where  it  appeared  that  a  Connecticut  corporation  existed 'for  the 
purpose  of  doing  a  navigation  business  on  the  Hudson  river,  in  this 
State,  and  an  action  was  brought  here  against  some  of  the  corporators 
individually,  and  others  concerned  in  the  transportation,  to  charge  them 
with  negligence.  The  defense  litigated  by  the  defendant  who  was  a 
member  of  the  corporation,  was  that  the  corporation  was  the  proper 
defendant  in  his  pluce.  The  supi'eme  court  refused  to  recognize  the 
shield  of  the  corporate  existence  in  this  State,  deeming  this  the  neces- 
sary result  of  the  doctrine  that  a  corporation  cannot  migrate  (88 
&r&.574).  But  the  court  of  appeals,  in  a  luminous  opinion  by  Judge 
PoRTBR,  vindicated  the  necessity  of  recognizing  corporations  as 
having  a  legal  existence  irrespective  of  the  place  of  creation,  and 
sustained  fully  the  *principle  that  if  a  corporation  of  one  State 
establishes  even  its  entire  business  in  another  State,  and  has  its  officers 
and  agents  there  (the  local  law  not  being  infringed),  its  charter, 
though  a  foreign  one^  shields  them  and  its  stockholders,  and  the 
courts  of  the  State  where  it  thus  does  business  must  deal  with  it  as  a 
corporation,  and  cannot  treat  its  members  as  mere  partners;  subject^ 
however,  of  course,  to  whatever  disabilities  the  local  law  imposes 
upon  foreign  corporations. 

The  most  significant  recent  expression  of  this  conception  of 
corporations  as  capable  of  extra-territorial  existence,  was  given  in 
1880,  by  Chief  Justice  Waite,  in  the  case  of  Relfe  v.  Rundle,  103  Ui, 
6.  (13  Otto)  222,  where  he  said:  **No  State  need  allow  the  corpora- 
tions of  other  States  to  do  business  within  its  jurisdiction  unless  it 
chooses,  with  perhaps  the  exception  of  commercial  corporations;  but 
if  it  does,  without  limitation  express  or  implied,  the  corporation 
comes  in  as  it  has  been  created.  Every  corporation  necessarily 
carries  its  charter  wherever  it  goes,  for  that  is  the  law  of  its  existence. 
It  may  be  restricted  in  the  use  of  some  of  its  powers  while  doing 
business  away  from  its  corporative  home,  but  every  person  who  deals 
with  it  everywhere  is  bound  to  take  notice  of  the  provisions  which  have 
been  made  in  its  charter  for  the  management  and  control  of  its  affairs, 
both  in  life,  and  after  dL<tsolution."  This  case  arose  on  a  controversy 
between  Louisiana  creditors  and  policy-holders  of  a  Missouri  insur- 
ance company,  and  the  officer  and  statutory  representative  in  Missouri, 
the  State  8U|)erintendent  of  the  insurance  department,  exercising  the 
powers  conferred  upon  him  by  the  law  of  that  State.  And  the  court 
held  that  the  law  which  clothed  him  with  this  trust  was,  in  legal 
effect,  part  of  the  charter  of  the  corporation;  that  the  creditors  and 
policy-holders  were  bound  by  his  rights  as  such;  and  that  these 
provisions  of  law  must,  in  effect,  control  the  courts  of  Louisiana  in 
dealing  with  its  local  assets  there,  as  the  property  of  a  foreign  cor- 
poration. 
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This  decision  has  been  since  approved  and  applied  in  the  supreme 
court  of  appeals,  in  Virginia  (Nov.  1883,  Bockover  v.  Life  Association 
of  America,  6  Va.  L,  J,  094) ;  and  to  the  same  e£fect  is  a  decision  in 
the  U.  B.  circuit  court,  for  the  western  district  of  Tennessee.  Taylor 
0.  Life  Association  of  America,  13  Fed.  Rep,  403.  Compare,  however, 
Commonwealth  9.  Standard  Oil  Co.,  Penn.,  November  20,  1882,  15 
Beporter^  59. 

In  consonance  with  this  view  are  the  recent  cases  turning  on  stat- 
utes, etc.,  applicable  to  corporations  **  within  "  or  **  in  "  or  **  found  in  *' 
the  State.  Statutes  referring  to  corporations  **in  '*  or  **  within"  the 
State,  arc  not  necessarily  confined  in  application  to  domestic  corpora- 
tions. They  are  usually  construed  in  support  of  the  remedy,  as 
applicable  against  foreign  corporations  having  within  the  State 
property  and  ogents  on  whom  service  can  be  made.  Libbey  o. 
Hodgdon,  9  N.  E,  394;  McGregor  v.  Eric  Uy.  Co.,  35  iVl  J,  L,  115. 
Compare  Wright  v.  Douglass,  10  Bai'h,  97. 

So  also,  under  the  act  of  Congress  of  1875  (18  SUit  at  L.  470),— 
which  provides  that  no  civil  suit  shall  be  brought  in  the  U.  S.  circuit 
court,  under  the  provisions  giving  concurrent  jurisdiction  with  the 
State  courts,  **  against  any  person  by  any  original  process,  or  pro- 
ceeding in  any  other  district  than  that  whereof  he  is  un  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving  such  process 
or  commencing  such  proceeding  "etc.,  (Same  stat.  Rich  Supp.  to  U. 
S.  R.  S.  173), — a  foreign  corporation  is  deemed  ** found"  for  the 
purpose  of  service  of  process,  wherever  they  have  managing  agents 
within  the  district,  transacting  business  there.  Ma.tthews,  J.,  in 
Mohr,  &c.  Distilling  Co.  v.  Insurance  Companies,  12  Fed,  Rep.  474, 
with  note.  Followed  in  case  of  a  railroad  company,  in  McCoy  v.  Cin. 
Ind.  St.  L.  &c.,  R.  R.  Co.,  iS  Id,  3.  To  the  same  effect,  Mohr,  &c. 
Distilling  Co.  v,  Laniar  Ins.  Co.,  Cincinnati  Superior  Court,  12  Fed, 
Sep,  476,  note. 

So  in  Johnson  v.  Hanover  Fire  Ins.  Co.,  15  Fed,  Rep,  97,  and 
cases  cited,  foreign  corporations  have  been  deemed  within  the  mean* 
Ing  of  statutes  providing  for  the  service  of  process  on  corporations, 
not  expressly  limited  to  domestic  corporations. 

An  important  application  of  this  view  has  recently  arisen  under 
the  statute  of  limitations.  It  was  formerly  well  settled  that  a  foreign 
corporation,  since  it  was  deemed  always  absent  from  the  State,  was 
within  the  exception  in  the  statute  of  limitations  precluding  absentees 
from  taking  advantage  of  it.  The  leading  cases  arc  Olcott  v,  Tioga 
R.  R.  Co.,  20  N,  T.  210;  Mallory  v.  The  same,  8  Abb,  Ct,  App,  Dec 
139;  approved  and  followed  in  Robinson  v.  Imperial  Silver  Mining 
Co.,  5  Nev,  44,  74.     To  the  same  effect,  Blossburg,  i&c.   R.  R.  Co.  o. 
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Tioga  R.  R.  Co.,  5  Blcdehf,  887;   20  WaU.  137;   State  o.  Central  Pac. 
R.  R.  Co.,  10  Net.  47;  Barstow  «.  Union  Con.  8.  M.  Co.,  Id.  886. 

But  this  doctrine  has  recently  been  very  emphatically  disapproved 
in  the  case  of  McCabe  d.  Illinois  Cent.  R.  R.  Co.,  18  Fed,  Rep.  827; 
iKrhere  it  was  held  that  a  foreign  corporation,  which,  by  ihe  laws  of  the 
State  within  which  it  carries  on  business,  can  sue  and  be  sued,  is  not 
a  non-resident  in  the  sense  that  would  prevent  it  from  setting  up  the 
statute  of  limitations  as  a  defense  in  an  action  against  it;  and  section 
2583  of  the  Code  of  Iowa,  that  provides  that  '*the  time  during 
which  a  defendant  is  a  non-resident  of  the  State  shall  not  be  included 
in  computing  the  period  of  limi cation,"  haa  no  reference  to  such  a 
case.  [Citing  decisions  of  Illinois  and  Iowa,  to  the  effect  that  even  a 
foreign  corporation  is  to  be  deemed  a  resident  wherever  it  exercises 
its  franchise.] 

The  most  recent  decisions  in  this  State,  however,  adhere  to  the  rule 
in  the  Tioga  case.  Rath  bun  9.  Northern  Cent.  Ry.  Co. ,  50  N,  T.  656 ; 
Boardman  «.  Lake  Siiore  &  M.  S.  Ry.  Co.,  SAN.  F.  157;  8  Weekly 
Dig.  847;  Prouty  «.  Lake  Shore  «fc  M.  S.  R.  R.  Co.,  85  N  T.  272,  274. 

Under  the  peculiar  language  of  the  Code  of  Civil  Procedure, 
however,  a  corporation  of  another  State  sued  here  on  our  statute  for 
causing  death,  may  plead  the  short  limitation  peculiar  in  that  statute 
{Code  Cif),  Pro.  §  1902),  for  this  is  *^  a  different  limitation  prescribed 
by  law  '*  (§  414),  and  this  takes  the  case  of  a  foreign  corporation  out 
of  the  genial  rule  by  which  (being  deemed  a  nonoresidcnt  under 
§  401)  the  ordinary  limitations  do  not  avail  it.  N.  Y.  Super.  Ct.  Sp. 
T.,  Londriggan  t.  N.  Y.  &  New  Haven  R.  R.  Co.,  reported  at  p*  272 
of  this  vol. 

As  to  pleading  the  foreign  statute  of  limitations,  sec  Code  Civ. 
Pro.  1 390. 

As  to  double  charters,  see  also  Aspinwall  v.  Ohio  &  Miss.  R.  R« 
Co.,  20  Ind.  492,  496;  Sprague  v.  Hartford,  Prov.  &  F.  R.  R  Co.,  5 
B.  I.  233;  Covington  v.  Covington,  &c.  Bridge  Co.,  10  Bmh^  69,  79; 
Fisk  V.  Chicago,  &c.  R.  R.  Co.,  53  Barb.  513;  Nashua  &  Lowell  R. 
R.  Co.  V.  Boston  &  Lowell  R.  R.  Co.,  Circuit  Court,  Dist.  Ma-s. 
August  27,  1881;  Ohio  &  Miss.  R.  R.  Co.  «.  Wheeler,  1  Blaeh,  286; 
Bishop  V.  Brainerd,  28  Conn.  289;  Columbia  Del.  B.  Co.  v.  Geisse,  38 
N.  J.  L.  89;  Goldsmith  v.  Home  Ins.  Co.,  62  Geo.  879. 

As  to  organization  and  corporate  meetings  without  the  State  of 
original  creation,  see  also  Graham  v,  Boston,  Hartford  &  Erie  R.  R. 
Co.,  14  Fed.  Btp.  753;  Ohio  &  Miss.  R.  R.  Co.  f>.  McPherson,  35  Mo. 
13;  Miller  v.  Ewer,  27  Me.  509;  Hanna  &  Finley  v.  International 
Petrol.  Co.,  23  Ohio  St.  622;  Aspinwall «.  Ohio  &  Miss.  R.  R.  Co.,  20 
Ind.  492,  495. 
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As  to  the  right  to  hold  real  property  without  the  State,  which 
involves  additional  objections  of  public  policy,  see  Alward  v.  Holmes, 
10  Abb.  If.  0.  96,  and  cases  cited ;  Thompson  «.  Waters,  25  Mich,  214, 
231;  N.  Y.  Dry  Dock  v.  Hicks,  5  McLean,  111,  115;  State  v.  Boston, 
Conoord,  &g.  R.  R.  Co.,  25  F£.  433;  Colenun  v.  San  Rafael,  &c.  Turn- 
pike Road  Co.,  49  Col,  517;  White  v.  Howard,  88  dmn.  842;  United 
States  Trust  Co.  v.  Lee,  73  lU,  142 ;  Starkweather  o.  American  Bible 
Socy.,  72  111  50;  Carroll  v.  City  of  East  St.  Louis,  67  lU.  568; 
Leasureo.  Union  Mut.  Life  Ins.  Co.,  91  Pa.  8t.  491;  Farmers*  Loan, 
&c.  Co.  o.  Harmony  Fire,  &c.  Ins.  Co.,  51  Barb.  33;  Cowell  v. 
Springs  Co.,  100  U,  8.  ^5;  Zantzingers  v.  Gunton,  19  WaU.  32. 

As  to  the  power  to  take  mortgages  of  real  property,  see  also, 
National  Trust  Co.  «.  Murphy,  30  N.  J.  Eq.  408;  Smith  v.  Little,  67 
Ind,  549 ;  Woods  v.  People's  Nat.  Bank  of  Pittsburg,  83  Penn.  St.  57 ; 
Leasuro  9.  Union  Mut.  Life  Ins.  Co.,  91  Penn.  B^.  491;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Overholt,  4  IHIL  287;  U.  S.  Mortgage  Co.  v. 
Gross,  93  lU.  483;  Western  Reserve  Bank  «.  Potter,  Clarhe,  432; 
Taylor  o.  Bruen,  2  Barb.  Ch.  801;  United  States  Exp.  Co.  i).  Lucas, 
86  Ind.  861.      . 
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N.    T.  Supreme   Courts    Third   Department^   Sixth 
District;  Special  Term^  December^  1882 

Action  to  bnjoin  Consolidation   of   Corpojiations. — Railboad 
Companies,  and  their  powers  to  combine  and  consoli- 
date.— **  Continuous  line." — Corporation  Bonds 
issued  in  connection  with  Consolidation. — 
Corporate  Stock  and  its  Increase. 

The  phrase,  *'form  a  continuous  line  of  railroad  with  each  other, '* — 
in  Z.  1860,  c.  917,  as  amended  by  L.  1880,  c.  94,  L.  1881,  c.  685 ; 
same  stats.  ^R,  8.1  ed.  1590,  &c.,  allowing  consolidation  of  railroad 
companies,  when  their  roads  and  branches  form  such  a  line, — means 
a  line  or  route  extending  and  continuing  in  substantially  the  same 
general  direction.  It  excludes  the  idea  of  a  plurality  of  lines,  and 
requires  that  the  consolidated  roads  must  form  one,  instead  of  two 
or  more  lines.  ♦ 

*  See  also,  Mead  v.  N.  T.,  Housatonic,  &c.  R.  R.  Co.,  45  Conn.  199. 
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It  is  not  necessary  that  lines  should  be  parallel  in  a  mathematical 
sense,  to  bring  them  within  the  prohibition  of  the  statute. 

A  plan  of  consolidation  examined,  and  held  to  violate  the  restrictions 
imposed  by  the  statute  on  the  issue  of  bonds  or  evidences  of  debt, 
and  on  the  amount  of  capital  stock.* 

This  action  was  brought  by  the  People  against  The 
Boston,  Hoosac  Tunnel  &  Western  Railway  Company, 
The  Continental  Construction  &  Improvement  Com- 
pany,, and  others.  The  facts  are  fully  stated  in  the 
ojpinion. 

The  Attorney  Oeneral  and  Oeorge  F.  Comstock^  for 
the  People. 

E.  W.  Paige  and  T.  H.  Hubbard^  for  defendant. 

PoLLETT,  J. — ^The  People,  by  their  attorney  general, 
seek  by  this  action  a  judgment,  annulling  the  contract 
entered  into  March  1,  1881,  between  four  railroad  cor- 
porations, and  the  proceedings  taken  thereunder  for 
the  consolidation  of  their  capital  stock,  franchises  and 
property. 

Railroad  corporations  exist  solely  by  virtue  of  the 
statutes,  and  can  be  consolidated  only  by  enabling 
statutes. 

"  No  corporation  shall  possess  or  exercise  any  cor- 
porate powers,  except  such  as  shall  be  necessary  to  the 
exercise  of  the  powers  so  enumerated  and  given"  (1 
R.  S.  600,  §  3 ;  same  stat.  1  Id.  7th  ed.  1531). 

Before  proceeding  to  discuss  the  questions  involved 
it  will  be  well  to  collate,  and  to  some  extent  attempt  to 
analyze  the  statutes  under  which  the  consolidation  is 
sought  to  be  sustained  by  the  defendants  and  con- 
demned by  the  people. 

*  It  is  deemed  competent  for  the  constituent  companies  to  agree 
upon  their  own  terms  of  consolidation,  provided  they  be  not  in  yiola- 
iion  of  the  statute  authorizing  consolidation.  Tysen  v.  Wabash  Ry. 
Co.  (Circ.  Ct  D.  Ind.,  Feb.  16,  1883),  15  F(sd.  Rep.  763. 
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Chapter  917  of  the  Laws  of  1869,  as  amended  by 
chapter  94  of  the  Laws  of  1880,  provides  : 

"§1.  It  shall  and  may  be  lawful  for  any  railroad 
....  corporation,  organized  under  the  laws  of  this 
State,  or  of  this  State  and  any  other  State,  operating  a 
railroad  or  bridge,  ....  partly  within  and  partly 
without  this  State,  to  merge  and  consolidate  its  capital 
stock,  franchises  and  property,  with  the  capital  stock, 
iranchises  and  property  of  any  other  railroad  company 
or  companies  organized  under  the  laws  of  this  State, 
....  whenever  the  two  or  more  railroads  of  the  ...  . 
corporations  so  to  be  consolidated  shall  or  may  form  a 
continuous  line  of  railroad  with  each  other,  or  by 
means  of  any  intervening  milroad,  bridge  or  ferry." 

"  §  2.  Said  consolidation  shall  be  made  under  the 
conditions,  provisions  and  restrictions,  and  with  the 
powers  hereinafter  in  this  act  mentioned  and  contained, 
that  is  to  say  : 

1.  '' The  directors  of  companies  proposing  to  con- 
solidate, may  enter  into  a  joint  agreement  under  the 
corporate  seal  of  each  company,  for  the  consolidation 
of  the  said  cotnpanies  and  railroads,  and  prescribing 
the  terras  and  conditions  thereof,  the  mode  of  carrying 
the  same  into  effect,  the  name  of  the  new  corporation, 
the  number  and  names  of  the  directors  and  other 
officers  thereof,  and  who  shall  be  the  first  directors  and 
officers,  and  their  places  of  residence,  the  number  of 
shares  of  the  capital  stock,  the  amount  of  par  value  of 
each  share,  and  the  manner  of  converting  the  capital 
stock  of  each  of  the  said  companies  into  that  of  the 
new  corporation,  and  how  and  when  directors  and 
officers  shall  be  chosen,  with  such  other  details  as  they 
shall  deem  necessary  to  perfect  such  new  organization, 
and  the  consolidation  of  said  companies  or  railroads. 

^^  But  in  no  case  shall  the  capital  stock  of  the  com- 
pany formed  by  such  consolidation  exceed  the  sum 
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of  the  capital  stock  of  the  companies  so  consolidated, 
at  the  par  value  thereof. 

"Nor  shall  any  bonds  or  other  evidences  of  debt  be 
issued  as  a  consideration  for,  or  in  connection  with 
such  consolidation." 

§  9.  No  ...  .  corporations  of  this  State  whose  rail- 
roads run  on  parallel  or  competing  lines,  shall  be 
authorized  by  this  act  to  merge  or  consolidate." 

The  last  clause  of  section  1  was  amended  August 
12,  1881  (Z,  1881,  c.  686),  so  it  now  reads : 

'' Whenever  the  railroad  or  branches,  or  any  part 
of  the  railroad  or  branches  of  the  companies  or  corpo- 
rations so  to  be  consolidated,  shall  or  may  form  a  com  in- 
uous  or  connected  line  of  railroad  with  each  other,  or 
by  means  of  any  intervening  railroad,  bridge  or  ferry." 

But  as  the  consolidation  proceedings  under  consid- 
eration were  prior  to  the  amendment,  it  is  not  appli- 
cable to  this  case. 

Chapter  108  of  the  Laws  of  1875  relates  to  the  con- 
solidation of  corporations  having  lines  located  and 
wholly  uncons  true  ted.  It  was  conceded  by  both 
sides,  on  the  argument,  that  this  case  does  not  fall 
within  this  statute. 

The  various  provisions  of  the  statute  may  be  class- 
ified as  follows : 

1.  The  conditions  which  must  exist  before  power  is 
granted  to  consolidate. 

2.  The  restrictions  or  provisos  limiting  the  power 
granted. 

3.  The  procedure  by  which  consolidation  is  to  be 
effected.  The  parts  of  the  statute  not  quoted  contain 
additional  provisions  in  relation  to  i)rocedure,  and 
provisions  as  to  the  efifects  of  consolidation  and  to  the 
powers  conferred  upon  consolidated  corporations.  The 
view  taken  of  this  case  renders  it  unnecessary  to  consider 
the  i)arts  of  the  statute  not  quoted.  The  conditions 
which  must  exist  to  authorize  the  consolidation,  are 
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specified  in  the  first  section.  The  restrictions  and 
limitations  upon  the  power  given  in  general  terms,  by 
the  first  section,  are  contained  in  the  last  two  sentences 
of  subdivision  one  of  section  two,  and  in  section  nine 
above  quoted. 

Considering  the  questions  in  the  order  in  which 
they  appear  in  the  statute,  the  first  question  is :  Did 
the  conditions  exist,  authorizing  the  consolidation 
sought  to  be  effected  i 

For  a  complete  understanding  of  this  question,  a 
minute  and  somewhat  prolix  statement  of  the  condi- 
tions existing  seems  necessary. 

March  1,  1881,  the  Boston,  Hoosac  Tunnel  &  West- 
ern Railway  Company,  the  Hoosac  Tunnel  &  Saratoga 
Railway  Company,  the  Utica  &  Syracuse  Air  Line  Rail- 
way Company  and  the  Mohawk  &  Lake  Erie  Railway 
Company  excuted  a  contract  by  which  they  agreed  to 
consolidate  their  capital  stock,  franchises  and  property, 
and  create  a  new  corporation  under  the  name  of  the 
Boston,  Hoosac  Tunnel  &  Western  Railway  Company, 
with  a  capital  stock  of  $25,000,000.  The  contract,  in 
terms,  embraced  the  Syracuse,  Chenango  &  New  York 
Railroad  Company,  and  the  Syracuse,  Phoenix  &  Oswe- 
go Railroad  Company,  and  prescribed  the  terms  upon 
which  the  stock,  franchises  and  property  of  these  cor- 
porations should  be  merged  and  brought  into  the  new 
corporation.  But  the  agreement  was  not  excuted  by 
the  two  corporations  last  named. 

For  convenience,  the  corporations  executing  the 
agreement  are  called  constituents. 

The  stockholders  of  the  Hoosac  Tunnel  &  Saratoga, 
Railway  Company,  of  the  Utica  &  Syracuse  Air  Line 
Railway  Company,  and  of  the  Mohawk  &  Lake  Erie 
Railway  Company  adopted  the  agreement  April  4, 1881, 
and  the  stockholders  of  the  Boston,  Hoosac  Tunnel  & 
Western  Railway  Company  adopted  it  April  9,  1881. 
The  agreement  and  ratification  proceedings  were  filed 
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in  the  office  of  the  secretary  of  state,  April  11,  1881 ; 
when  they  were  filed  with  the  secetary  of  state  of  the 
State  of  Vermont,  does  not  appear.  The  original  Bos- 
ton, Hoosac  Tunnel  &  Western  Railway  Company  was 
incorporated  under  the  laws  of  the  States  of  New  York 
and  Vermont,  and  at  the  date  of  the  attempted  con- 
solidation operated  about  forty  miles  of  road,  partly 
within  this  State  and  partly  within  the  State  of  Ver- 
mont. The  routes  or  lines  of  the  four  constituent  cor- 
porations are  described  in  their  several  articles  of  incor- 
poration, substantially  as  follows : 

1.  The  Boston,  Hoosac  Tunnel  &  Western  Railway 
Company's  route  or  line  begins  at  a  point  in  the  town 
of  JPownal,  in  the  State  of  Vermont,  in  the  boundary 
line  between  the  States  of  Vermont  and  Massachusetts, 
extending  thence  north-westwardly  for  six  miles  in  the 
State  of  Vermont,  crossing  the  west  boundary  line 
thereof  into  the  State  of  New  York ;  thence  extending 
westw^^rdly  through  the  county  of  Rensselaer,  crossing 
the  Hudson  river  at  Mechanicsville ;  thence  extending 
westwardly  through  the  counties  of  Saratoga,  Sche- 
nectady, Montgomery,  Herkimer,  Oneida,  Oswego, 
(passing  north  of  Oneida  Lake,)  into  the  county  of 
Cayuga,  and  terminating  at  an  undefined  point  on  Lake 
Ontario.  Also,  a  route  or  line  in  the  State  of  Vermont, 
beginning  at  a  point  in  the  town  of  Pownal,  in  the  State 
Vermont,  where  the  above  described  line  crosses  into 
the  State  of  New  York  ;  thence  northwardly  for  about 
fourteen  miles  through  the  towns  of  Pownal,  Benning- 
ton and  Shaftsbury,  in  Vermont,  to  another  point  in 

-said  last  named  town  on  the  west  line  of  the  State  of 
A^ermont. 

2.  The  Hoosac  Tunnel  &  Saratoga  Railway  Com- 
pany's route  or  line  begins  at  the  city  of  Troy,  thence 
extending  northwardly  on  the  east  side  of  the  Hudson 
liver  to  Mechanicsville;  thence  crossing  the  Hudson 
river  on  the  bridge  of  the  Boston,  Hoosac  Tunnel  & 
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Western  Railway  Company,  to  the  west  side  of  said 
river;  thence  extending  northwardly  in  Saratoga 
county  to  Saratoga  Springs.  Also,  a  route  or  line 
beginning  at  a  point  near  Fish  creek,  in  the  line  last 
described;  thence  extending  eastwardly  in  Saratoga 
county  to  the  Hudson  river,  near  Schuylerville. 

3.  The  Utica  &  Syracuse  Air  Line  Railway  Com- 
pany's route  or  line  begins  in  the  city  of  Utica,  at  a 
point  in  the  located  line  of  the  Boston,  Hoosac  Tunnel  & 
Western  Railway  Company,  the  Utica,  Clinton  &Bing- 
hamton  Railroad,  and  the  Utica,  Chenango  &  Susque- 
hanna Valley  Railroad,  either  or  all  of  them ;  thence 
extending  west  fifty  miles  in  the  counties  of  Oneida, 
Madison  and  Onondaga,  to  the  Syracuse,  Binghamton 
&  New  York  Railroad,  to  the  Syracuse  &  Chenango 
Railroad,  and  to  the  Syracuse,  Phoenix  &  Oswego  Rail- 
road, either  or  all  of  them  in  the  city  of  Syracuse. 

4.  The  Mohawk  &  Lake  Erie  Railway  Company's 
route  or  line  begins  in  the  city  of  Syracuse,  thence 
extending  westwardly  in  the  counties  of  Onondaga, 
Cayuga,  Wayne,  Ontario,  Monroe,  Genesee  and  Erie, 
to  Buffalo  and  to  the  International  Bridge.  Also,  a 
route  or  line,  from  the  line  last  described,  to  the  city 
of  Rochester. 

If  the  proceedings  for  the  consolidation  of  the  above 
described  four  corporations  are  valid,  the  consolidated 
corporation  embraces  the  following  routes  or  lines 
which  are  redescribed,  for  the  purpose  of  clearly  show- 
ing the  relations  of  the  several  lines  to  each  other,  and 
the  situation  of  the  consolidated  line : 

A*.  A  route  or  line  beginning  at  a  point  in  the  towili 
of  Pownal,  in  the  state  of  Vermont,  thence  extending 
north-westwardly  for  six  miles  in  that  State,  and  to 
the  west  line  thereof;  thence  extending  north-west- 
wardly in  the  State  of  New  York,  crossing  the  Hudson 
river  at  Mechanicsville ;  thence  extending  south-west- 
wardly  to  the  city  of  Schenectady  ;  thence  westwardly 
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through  the  cities  of  Utica  and  Syracuse,  and  termin- 
ating at  the  city  of  Buffalo,  and  at  the  International 
Bridge. 

B.  A  route  or  line  beginning  at  a  point  in  the  town 
of  Pownal,  in  the  west  line  of  the  State  of  Vermont,  at 
a  point  where  the  consolidated  line  crosses  into  the 
State  of  New  York,  thence  extending  northwardly  for 
about  fourteen  miles  through  the  the  towns  of  Pownall, 
Bennington  and  SHaftsbury,  in  Vermont,  to  a  point  in 
the  last  named  town  in  the  west  line  of  Vermont. 

C.  A  route  or  line  beginning  at  the  city  of  Troy, 
thence  extending  northwardly  on  the  east  side  of  the 
Hudson  river,  to  Mechanicsville ;  thence  crossing  the 
Hudson  river  on  the  bridge  of  the  Boston,  Hoosac 
Tunnel  &  Western  Railway  Company,  to  the  west 
side  of  said  river;  thence  extending  northwardly  in 
Saratoga  county  to  Saratoga  Springs. 

D.  A  route  or  line  beginning  in  the  line  last 
described  at  a  point  near  Fish  creek,  thence  extending 
eastwardly  in  -Saratoga  county  to  the  Hudson  river 
near  Schuylerville. 

E.  A  route-  or  line  beginning  at  the  city  of  Utica 
and  extending  westwardly  through  the  counties  of 
Oneida,  Oswego,  passing  north  of  Oneida  Lake  into  the 
county  of  Cayuga,  and  terminating  at  an  undefined 
point  on  Lake  Ontario,  which  line  is^  the  western 
portion  of  the  line  of  the  Boston,  Hoosac  Tunnel  & 
Western  Railway  Company  (constituent). 

F.  A  route  or  line  beginning  at  a  point  on  the  main 
line  (A)  and  extending  to  the  city  of  Rochester. 

In  construing  statutes,  words  are  to  be  taken  in 
their  natural  and  obvious  sense,  unless  it  is  apparent 
that  they  are  used  in  a  technical  sense,  in  which  case 
the  technical  meaning  prevails  {Sedffw.  Stat.  &  Const. 
L.  220). 

The  words  of  this  statute  will  be  given  their  ordinary 
and  popular  signification,  in  which  sense  they  were 
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nsed  by  the  legislature.  It  is  contended  that  all  con- 
nected lines  are  continuous,  no  matter  how  connected, 
or  how  divergent ;  and  may  be  consolidated  unless 
they  are  parallel  or  competing.  It  is  said  that  "  tnims 
might  run  from  either  end  of  either  branch,  without 
interruption,  to  either  end  of  the  main  line."  This 
may  be  said  of  all  roads  which  connect  and  have  the 
same  gauge. 

The  fallacy  of  this  proposition  consists  in  the 
assumption  that  all  connected  lines  are  continu- 
ous, because  connected.  A  connection  of  lines  is  a  pre- 
requisite of  continuity  of  lines,  or  otherwise  stated, 
two  or  more  lines  or  routes  cannot  be  continuous 
without  being  connected  ;  but  the  mere  fact  of  connec- 
tion does  not,  in  the  technical  or  statutory  sense,  form 
a  continuous  line.  The  phrase,  **form  a  continuous 
line  of  railroad  with  each  other,"  means  a  line  or  route 
extending  and  continuing  in  substantially  the  same 
general  direction,  connecting  two  principal  points. 
Undoubtedly  the  term  would  not  prevent,  and  was  not 
intended  to  prevent,  a  road  with  unimportant  branches 
forming  no  considerable  part  of  the  general  plan, 
from  consolidating  with  another  corporation,  if  the 
lines  of  both,  within  the  definition  above  given,  form 
one  main  and  continuous  line.  The  general  directiou 
of  the  route  or  line  of  the  Boston,  Hoosac  Tunnel  & 
Western  Railway  Company  (constituent),  is  east  and 
west,  and  embraces  no  part  of  the  routes  or  lines  of  the 
Hoosac  Tunnel  &  Saratoga  Railway  Company.  The 
general  direction  of  the  principal  route  "C"  of  the 
Hoosac  Tunnel  &  Saratoga  Railway,  is  north  and 
south,  and  of  its  lateral  line  "  D  "  east  and  west. 

No  part  of  either  line  *'C"  or  "D"^  forms  any  part 
of  the  main  consolidated,  route.  The  principal  line, 
*'C,"  and  the  line  of  the  Boston,  Hoosac  Tunnel  & 
Western  Railway  (constituent),  are  intersecting  lines 
and   do  not  in  any  sense  form  a  continuous    line. 
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Neither  do  the  roates  of  the  Hoosac  Tunnel  &  Saratoga 
Railway  Company  form  a  continuons  line  of  railroad 
with  one  or  more  of  the  routes  of  the  other  constituents, 
and  it  is  impossible  to  combine  all  or  any  of  the  routes 
of  the  other  constituents  with  either  of  the  routes  of 
the  Hoo:*ac  Tunnel  &  Saratoga  Railway  Company,  so 
as  to  form  a  continuous  line  of  railroad  within  the 
meaning  of  the  statute. 

The  term  "may  form  a  continuous  line  of  railroad" 
excludes  the  idea  of  plurality  of  lines,  and  conveys  the 
idea  that  the  consolidated  line  must  must  form  one, 
instead  of  two  or  more  lines  of  railroad. 

Is  the  consolidation  of  the  Utica  &  Syracuse  Air 
Line  Railway  Company  with  the  Boston,  Hoosac 
Tunnel  &  Western  Railway  Company  (constituent), 
prohibited  by  the  ninth  section  ? 

§9.  "No  ....  corporations  of  this  State  wjiose 
railroads  run  on  parallel  or  competing  lines,  shall  be 
authorized  by  this  act  to  merge  or  consolidate." 

The  routes  or  lines  of  these  corporations  connect  at 
Utica,  thence  diverging,  both  extending  in  a  westerly 
direction,  one  passing  north,  and  the  other  south  of 
Oneida  Lake.  The  greatest  distance  between  these 
two  routes  or  lines  does  not  exceed  twenty-five  miles. 
The  evidence  does  not  disclose  the  length  of  the  route 
of  the  last  named  corporation,  from  Utica  to  Little 
Sodus  Bay  on  Lake  Ontario,  but  it  cannot  be  less  than 
eighty  miles.  The  Utica  &  Syracuse  Air  Line  Railway'  a 
route  extends  from  the  located  line  of  the  Boiston, 
Hoosac  Tunnel  &  Western  Railway  in  Utica,  to 
Syracuse,  a  distance,  as  stated,  of  fifty  miles. 

While  it  is  apparent  that  these  two  routes  or  lines 
are  not  parallel  in  a  mathematical  sense,  I  think  they 
are  within  the  meaning  of  the  statute,  and  for  that 
reason  cannot  be  consolidated. 

It  is  a  rule  for  the  construction  of  statutes,  that 
"and"  and  "or"  are  convertible,  as  the  sense  of  the 
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Statute  may  require ;  but  if  it  be  conceded  that  "  or  " 
after  the  word  '*  parallel"  should  be  read  "  and,"  it  is 
difficult  to  see  how  the  change  would  help  the 
attempted  consolidation. 

Competing  roads  are  those  which  are  rivals  in  busi- 
ness. The  Boston,  Hoosac  Tunnel  &  Western  Road 
(constituent),  ends  at  Lake  Ontario,  and  was  designed 
to  secure  business  between  the  east  and  west,  as  well 
as  local  business. 

The  Utica  &  Syracuse  Air  Line  Road  is  locally  a 
competing  road  for  a  large  part  of  its  length,  and 
through  its  connection,  a  competing  road  for  business 
originating  beyond  its  line. 

If  it  be  said  that  the  ninth  section  only  prohibits 
the  consolidation  of  corporations  having  parallel  rail- 
roads, constructed  roads^  it  destroys  the  position  of 
the  defendants,  that  the  statute  authorized  the 
consolidation  of  a  corporation  having  a  railroad  partly 
constructed,  with  corporations  whose  routes  are  located, 
and  with  corporations  whose  lines  are  not  located  or 
defined,  except  in  the  articles  of  incorporation.  The 
first  section  does  not  mean  one  thing  in  this  connection, 
and  the  ninth  section  a  wholly  different  thing  in  the 
same  connection. 

Neither  do  these  two  roads  form  a  continuous  line 
of  railroad  with  each  other,  or  with  all  of  the  others 
sought  to  be  consolidated. 

Again,  the  routes  of  these  two  corporations  being 
parallel  for  the  entire  length  of  the  Utica  &  Syracuse 
Air  Line,  form  two  instead  of  one  line  of  road  for  the 
entire  length  of  the  route  of  the  last  named  corporation. 
The  Utica  &  Syracuse  Air  Line  Road  does  not  form  a 
continuous  line  with  the  line  of  the  Hoosac  Tunnel  & 
Saratoga  Railway  in  connection  with  the  routes  of  the 
other  constituents,  for  the  reasons  given  when  discuss- 
ing the  relation  which  the  route  of  the  last  named 
corporation  bears  to  the  route  of  the  Boston,  Hoosac 
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Tunnel  &  Western  Railway,  and  to  the  proposed 
consolidated  route. 

It  is  urged  that  the  statute  under  consideration, 
and  chapter  685,  Laws  1881,  being  in  pari  materia 
should  be  construed  together,  and  the  last  act  accepted 
as  declaratory  ;  that  the  policy  of  the  law  is  to  permit 
the  consolidation  of  routes  or  lines  bearing  the  relation 
to  each  other  which  these  lines  bear. 

The  amendment  of  1881  does  not,  as  I  read  it, 
authorize  the  consolidation  of  all  non-competing  roads 
which  touch  or  cross  each  other.  Possibly  it  may  be 
broad  enough  to  have  authorized  (had  it  been  then 
enacted)  the  consolidation  of  the  corporations  signing 
the  agreement,  excepting  the  Hoosac  Tunnel  &  Saratoga 
Railway  Company,  which  cannot  be  consolidated  with 
the  other  constituents  under  any  of  the  statutes  of  this 
State.  It  is  not  considered  important  to  consider  the 
relation  which  the  other  short  intersecting  lines  or 
routes,  called  branches,  embraced  in  the  proposed 
consolidated  line,  bear  to  the  lines  of  the  constituents, 
or  to  the  consolidated  line. 

Does  the  plan  of  consolidation  violate  the  provision  : 
*'Nor  shall  any  bonds  or  other  evidences  of  debt  be 
issued  as  -a  consideration  for,  or  in  connection  with 
this  consolidation"?  The  consolidation  agreement 
states  in  terms,  that  bonds  shall  not  be  issued  as  a 
consideration  for,  or  in  connection  with  this  consolida- 
tion, and  in  the  next  sentence  provides:  "But  it  is 
agreed  that  bonds  may  be  issued,  secured  by  mort- 
gage, at  the  rate  of  $50,000  per  mile  on  the  double 
track  completed  railway,  and  equipments  of  said 
consolidated  road." 

At  the  date  of  the  consolidation,  the  Boston,  Hoosac 
Tunnel  &  Western  Railway  Company,  (constituent,) 
owed  a  floating  debt  of  about  $1,900,000,  and  had  is- 
sued capital  stock  to  the  amount  of  $478,900. 

A  large  majority  of  the  stock  and  debt  was  owned  or 
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controlled  by  Frederick  L.  Ames  and  P.  Gordon  Dex- 
ter. By  the  contract  of  February  9,  1881,  Ames  and 
Dexter  Agreed  to  sell  to  Bart  a  controlling  interest  in 
this  stock  and  debt  for  cash  at  its  par  value. 

March  1,  1881,  the  consolidation  agreement  was 
signed  by  the  four  corporations. 

April  4,  1881,  the  stockholders  of  all  the  corpora- 
tions, except  the  stockholders  of  the  Boston,  Hoosac 
Tunnel  &  Western  Railway  Company  (constituent), 
adopted  the  agreement,  and  nothing  was  left  to  be  done 
except  to  secure  its  adoption  by  the  stockholders  of 
the  Boston,  Hoosac  Tunnel  &  Western  Railway  Com- 
pany (constituent),  which  was  secured  April  9,  1881. 

On  the  same  day  (April  9,  1881),  and  before  the 
consolidation  was  voted  (the  contract  speaks  of  the 
ratification  as  a  thing  to  be  thereafter  done),  Ames 
and  Dexter,  by  the  contract  of  that  date,  agreed  to 
cause  the  consolidation  agreement  to  be  ratified  by  the 
stockholders  of  the  Boston,  Hoosac  Tunnel  &  Western 
Railway  Company,  at  a  meeting  to  be  held  that  day, 
or  at  some  adjournment  thereof,  upon  the  following 
conditions  among  others  : 

'*The  entire  first  issue,  to  wit:  $6,000,000  of  the 
first  mortgage  bonds  of  said  consolidated  company 
(said  bonds  being  already  engraved  and  the  mortgage 
prepared),  and  all  of  the  shares  of  the  capital  stock, 
shall  be  delivered  to  and  held  by  the  said  Ames  and 
Dexter,  as  trustees,  as  security  for  the  performance 
by  said  Burt  of  all  the  provisions  of  this  agreement, 
and  also  the  agreement  of  February  9,  1881." 

On  the  same  day,  Foster  (the  president  of  the  con- 
struction company),  guaranteed  the  performances  of 
this  contract  by  Burt,  and  thereupon  Ames  and  Dexter, 
who  owned  or  controlled  at  least  two- thirds  of  the 
stock  and  debts  of  the  Boston,  Hoosac  Tunnel  &  West- 
ern Railway  Company  (constituent),  voted  to  ratify 
the  consolidation. 
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The  contract  of  April  9,  1881,  further  provided  that 
two-thirds  of  the  capital  stock  of  the  several  constit- 
uents should  be  transferred  to  and  held  by  Ames  and 
Dexter,  or  some  person  selected  by  them ;  that  they 
should  have  a  majority  of  the  directors  of  the  consoli- 
dated corporation,  and  full  control  thereof  until  their 
stock  and  debt  should  be  paid  for. 

April  11,  1881,  the  ratified  consolidation  agreement 
was  filed  in  the  office  of  the  secretary  of  state,  at 
Albany.  On  the  same  day,  the  mortgage  upon  the  con- 
solidated corporation  (which  had  been  prepared  and  the 
bonds  engraved  before  April  9,  1881),  was  executed. 
Six  million  dollars  of  the  bonds  were  issued,  certified 
and  delivered  to  Ames  under  the  contracts,  and  by  himi 
deposited  with  the  Central  Trust  Company. 

About  May  25,  1881,  the  Continental  Construction 
&  Improvement  Company  paid  Ames  and  Dexter  the 
amount  due  them  under  the  contracts  of  February  9 
and  April  9,  1881,  received  the  bonds  and  now  hold 
them. 

From  these  facts  the  conclusion  is  irresistible  that 
these  bonds  were  issued  in  connection  with  and  as  a 
consideration  for  the  consolidation. 

The  ends  sought  to  be  attained  by  the  restrictive 
clause  under  consideration,  are : 

I.  To  provide  for  the  equalization  of  the  values  of 
the  properties  of  the  constitments  by  means  of  stock,  to 
be  issued  pursuant  to  the  terms  of  the  consolidation 
agreement,  and  not  by  bonds  issued  to  either  con- 
stituent, or  for  the  benefit  of  the  stockholders  of 
either. 

II.  To  secure  the  submission  of  the  joint  agreement 
(setting  forth  the  terms  of  consolidation)  to  the  unbiased 
judgment  of  the  stockholders,  to  be  by  them  ratified  or 
rejected,  upon  the  intrinsic  merits  of  the  plan,  uninflu- 
enced by  collateral  considerations. 

It  is  no  answer  to  say  thai  these  bonds  were  issued 
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to  pay  a  debt  of  $1,900,000  due  Ames  and  Dexter 
(from  this  corporation  having  less  than  forty  miles  of 
single  track),  for  snch  was  not  the  sole  consideration. 

It  may  be  that  the  issue  of  bonds  in  good  faith  to 
pay  the  just  debts  of  a  solvent  constituent,  is  not  within 
the  reason  of  the  prohibition,  though  issued  in  connec- 
tion with  the  consolidation.  But,  apart  from  this  con- 
sideration, these  bonds  were  issued  and  used  for  the 
avowed  purpose  of  raising  money  wherewith  to  pay  the 
assenting  stockholders  par  for  their  stock,  as  a  con- 
sideration for  their  assent,  without  which  they  refused 
to  assent,  and  thereby  promoting  the  very  mischief 
^hich  this  clause  was  designed  to  prevent. 

Does  the  consolidation  agreement  violate  the  follow- 
ing statutory  provision)  '^But  in  no  case  shall  the 
capital  stock  of  the  company  formed  by  such  consoli- 
dation exceed  the  sum  of  the  capital  stock  of  the 
companies  so  consolidated,  at  the  par  value  thereof." 

Article  4  of  the  consolidation  agreement  provides  : 
''The  capital  stock  of  said  consolidated  corpomtion 
shall  not  exceed  the  sum  of  the  capital  stock  of  the 
companies  hereby  consolidated  at  the  par  value  thereof, 
and  said  capital  stock  is  hereby  fixed  at  the  sum  of 
,$26,000,000,  which  shall  be  divided  into  250,000  shares 
of  the  par  value  of  $100,  each." 

The  authorized  or  nominal  capital  stock  of  the  four 
constituents,  amounts  to  $23,600,000,  being  1,500,000, 
less  than  the  capital  stock  fixed  in  the  consolidation 
agreement. 

The  defendants  assert  that  all  of  the  provisions  of 
the  consolidation  agreement,  read  together,  disclose 
the  intent  to  fix  the  capital  stock  at  $23,600,000,  to 
which  sum  they  now  offer  to  reduce  it. 

The  practical  construction  of  the  consolidation 
agreement  by  the  defendants,  is  not  in  accordance  with 
this  assertion. 
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The  stock  to  be  issued  to  the  stockholders 
of  the  constituents,  by  the  terms  of  the 
consolidation  agreeinent)  amounts  to        .       $503,290 

The  subscriptions  of  Burt  and  Gaddis  (see 
article  6  of  the  construction  contract), 
amount  to 1,644,300 

The  subscription  of  the  construction  com- 
pany (see  article  6  of  construction 
•  contract), 23,028,400 

Total  amount  of  stock  subscribed  for    .  $25, 176, 990 
The  stock  was  to  be  paid  for  by  the  con- 
struction company,  as  follows :      .   ^    . 

Immediately *    .    $2,100,000 

At  the  completion  of  their  contract  .  .  20,928,400 
Amount  paid  in  by  Burt  and  Gaddis  on 

their  subscriptions  ....        176,000 

Remainder  due  on  subscriptions  of  Burt 
and  Gaddis,  to  be  paid  by  the  construction 
company  at  the  completion  of  their 
contract  .  .  .  .  ^  .  .  .  1,468,300 
Amount  of  stock  of  constituents  paid  in 
before  consolidation  ....        503,290 

Amount  paid  and  agreed  to  be  paid  for 
capital  stock $25,175,990 

The  two  amounts  above  specified  to  be  paid 
for  stock  at  the  completion  of  the  road  $20,928,400 

And 1,468,300 

Equal  $22,396,700 

— which  is  the  amount  the  railroad  company  agreed 
to  pay  the  construction  company  for  the  completion  of 
the  road  in  addition  to  all  of  the  bonds  to  be  issued. 
(Articles  I,  2  and  3  of  construction  contract.) 

The  reason  of  this  restrictive  clause  now  under  con-  ■. 
sideration,  is  to  prevent  an  unlimited  increase  of  capital  * 
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stock  in  such  cases.  If  stock  can  be  increased  by 
$1,600,000,  and  the  proceedings  not  vitiated  thereby,  it 
can  be  increased  by  any  amount,  and  the  evil  can  be 
prevented  only  by  an  action. 

It  is  urged  that  the  statute  should  receive  a  liberal 
construction,  and  the  rule  is  invoked,  that  the  court 
should  be  astute,  curious  and  cunning  to  so  construe  it 
as  to  prevent  a  forfeiture.  The  extent  of  the  rule  is, 
that  if  a  statute  is  susceptible  of  two  constructions,  one 
which  saves,  and  the  other  which  destroys,  the  former 
should  be  adopted.  The  validity  of  the  statute  is  not 
in  question. 

This  is  not  a  statute  creating  a  penalty,  or  imposing 
a  forfeiture  of  existing  rights  of  corporations.  And 
the  rules  for  the  construction  of  such  statutes  are 
inapplicable  to  this. 

The  rule  that  statutes  prescribing  the  proceeding  to 
b^  taken  to  incorporate  companies  shall  receive  a  liber- 
al construction,  is  well  settled,  and  is  founded  on  the 
plainest  principles  of  justice.  A  substantial  compli- 
ance with  such  proceedings  is  sufficient.  This  rule,  so 
far  as  it  is  applicable  to  coi*porations  formed  under 
general  laws,  is  recognized  by  chapter  135,  Laws  1870, 
which  authorized  an  amendment  of  the  articles  in  such 
respects.  The  questions  involved  in  this  contention 
(so  far  as  discussed  in  this  opinion),  are  not  those  of 
regularity  or  irregularity  of  procedure,  but  (1)  whether 
the  conditions  precedent  existed,  which  under  the 
statute,  must  have  existed  to  enable  the  corporations  to 
consolidate ;  (2)  whether  the  case  falls  within  the 
restrictive  clauses  of  the  statute. 

Upon  the  first  question  the  statute  must  be  strictly 
construed,  for  it  grants  great  and  unusual  power  to 
private  corporations.  It  is  against  the  policy  of  the 
law  to  construe  statutes,  so  as  to  create  monopolies,  or 
confer  upon  corporations  powers  not  expressly  conferred 
by  statute,  or  necessarily  incident  to  their  business 
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(Charles  River  Bridge  v.  Warren  Bridge,  11  PeL  420  ; 
Auburn  &  Cato  Plank  Road  Co.  v.  Douglass,  9  JV.  Y.  44:4: ; 
Sedgw.  Stat.  &  Const  L,  291).  Expections  and  restric- 
tive clauses,  like  provisos,  are  to  be  strictly  construed, 
so  as  not  to  take  a  case  within  the  general  terms  of  the 
statute,  out  of  it,  unless  the  case  is  clearly  excepted  by 
the  restrictive  clause,  is  within  the  reason  thereof,  and 
within  the  intent  of  the  legislature.  The  restrictive 
clauses  hereinbefore  quoted  and  discussed,  are  not 
preceded  by  the  word  "provided"  or  '* except,"  but 
considering  the  positive  and  prohibitory  language  in 
which  they  are  framed,  they  must  have  a  like  effect. 
They  clearly  impose  restrictions  and  limitations  upon 
the  exercise  of  the  power  {WilberfoTce  on  Statutes^ 
300  to  305).  "  The  rule  is,  that  where  a  general  inten- 
tion is  expressed,  and  the  act  expresses  also  a  partic- 
ular intention  incompatible  with  the  general  intention, 
the  particular  intention  is  to  be  considered  in  the  nature 
of  an  exception"  (Churchill  t>.  Crease,  5  2?m.9.  180; 
De  Winton  v.  Mayor,  &c.  of  Brecon,  26  Beav.  533-543  ; 
Pretty  v.  Solly,  Id.  606-610 ;  Wmerforce  Stat.  290-293). 
^'  A  proviso  in  deeds  or  laws  is  a  limitation  or  exception 
to  a  grant  made,  or  authority  conferred,  the  effect  of 
which  is  to  declare  that  the  one  shall  no(  operate,  or 
the  other  be  exercised,  unless  in  the  case  provided" 
( Voorhees  v.  Bank  of  United  States,  10  Pet.  449  ;  Way- 
man  V.  Southard,  10  Wheat.  1-30 ;  Minis  v.  United 
States,  15  Pet.  423). 

The  issue  and  disposal  of  bonds  for  the  purposes 
mentioned,  and  the  over-issue  of  stock  described,  are 
clearly  within  the  reason  of  the  restrictive  clauses,  and 
are  expressly  within  the  terms  of  those  clauses.  Had 
the  conditions  existed,  authorizing  the  constituents  to 
consolidate,  the  power  could  only  be  legally  exercised 
subject  to  the  restrictions.  If  this  statute  is  broad 
enough  to  authorize  the  consolidation  of  these  various 
corporations,  a  large  portion  of  the  railroads  intersect- 
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ing,  or  diverging  from  the  great  railroads  of  this  State, 
may  be  embraced  in  a  single  corporation.  Such  was 
not  the  intention  of  the  legislature. 

This  discussion  might  be  concluded  at  this  point, 
and  the  judgment  rested  upon  purely  legal  grounds^ 
but  a  few  words  on  the  merits  will  not,  I  think,  be 
inappropriate. 

The  mortgage  executed  in  connection  with  the  at- 
tempted consolidation,  is  not,  on  its  face,  a  just  mort- 
gage. 

It  specifically  incumbers : 

1.  The  lines  and  property  of  the  four  constituents. 

2.  The  corporation's  right  to  use  the  Troy  &  Green- 
field Road  in  Massachusetts. 

3.  The  Syracuse,  Chenango  &  New  York  Railroad. 

4.  The  Syracuse,  Phoenix  &  Oswego  Railroad. 

5.  Such  roads  as  the  corporation  may  construct  or 
acquire  to  the  coal  fields  in  Pennsylvania. 

6.  Such  roads  as  the  corporation  may  construct  or 
acquire  from  the  Troy.  &  Greenfield  Railroad  to  the 
city  of  Boston. 

7.  Such  roads  as  the  corporation  may  construct  or 
acquire  from  a  f)oint  near  Schenectady  to  the  city  of 
New  York  or  elsewhere. 

8.  All  property  thereafter  to  be  acquired  by  the 
corporation,  wherever  situated. 

The  corporation  did  not,  at  the  date  of  the  mortgage, 
own,  and  has  not  since  acquired,  the  Syracuse,  Che- 
nango &  New  York  Railroad,  or  the  Syracuse,  PhoBuix 
&  Oswego  Railroad,  and  had  no  right  to  incumber 
either.  By  what  authority  the  corporation  proposes 
to  construct  a  line  to  the  coal  fields,  a  line  in  Massa- 
chusetts, a  line  from  Schenectady  to  New  York  or  else- 
where, does  not  appear.  None  of  the  constituents 
were  authorized  to  construct  them.  If  these  lines 
should  te  constructed  by  other  corporations  in  the  in- 
terest of  the  consolidated  corporation,   the  mortgage 
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would  not  become  a  lien  npon  them.  Should  these 
lines  be  constructed  and  leased,  the  mortgage,  at 
most,  would  become  a  lien  on  the  lessee's  interest. 

The  mortgage  secures  the  payment  of  bonds,  to  be 
issued  thereunder,  as  follows  : 

$6,000,000  at  the  date  of  the  mortgage ;  this  was  at 
the  rate  of  more  than  |150,000  per  mile  for  each  mile 
of  single  track  then  constructed,  exclusive  of  the  track 
of  the  Syracuse,  Chenango  &  New  York  Railroad, 
which  it  had  no  right  to  mortgage. 

For  all  track  constructed,  after  the  date  of  the 
mortgage,  at  the  rate  of  $75,000  per  mile  for  each  mile 
of  triple  track,  not  less  than  five  continuous  miles  in 
length. 

$50,000  per  mile  for  each  mile  of  double  track. 
$25,000  per  mile  for  each  mile  of  single  track. 

$20,000,000  of  the  remaining  bonds  may  l>e  issued 
in  advance  of  the  actual  completion  of  mileage,  to  be 
disposed  of  at  such  time  or  times  and  at  such  prices, 
as  the  corporation  may  fix,  upon  the  condition  that  the 
net  proceeds  be  paid  to  or  received  by  the  mortgage 
trustee,  to  be  paid  over  to  the  railroad  at  the  mileage 
rate  aforesaid. 

Neither  are  the  bonds  just  bonds.  They  recite 
that  the  issue  is  limited  to  $50,000  per  mile  of  double 
track  of  railway  built  and  to  be  built.  This  is  not  true. 
The  bonds  Contain  no  reference  to  the  right  to  issue 
$6,000,000  at  the  date  of  the  mortgage,  the  right  to 
issue  bonds  upon  triple  and  single  tmcks,  or  the  right  to 
issue  and  sell  $20,000,000  of  the  remaining  bonds  at 
any  time. 

Whether  so  intended,  or  not,  the  mortgage  and 
bonds  are  deceptive  as  to  the  security  offered  to  pur- 
chasers. 

The  only  cash  subscription  to  the  stock  of  the  con- 
solidated company  was  one  of  $2,100,000,  made  by  the 
Construction  Company.    The  remainder  of  the  stock 
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(except  that  which  belonged  to  the  stockholders  of  the 
constitaents,  and  possibly  the  subscriptions  of  Bart 
and  Graddis),  was  to  be  issued  to  the  Constraction  Com- 
pany upon  the  completion  of  its  contract.  August  11, 
1881,  the  Construction  Company  authorized  the  sale  of 
$2,000,000  of  the  bonds  at  par  and  accrued  interest, 
allowing  one  per  cent,  commission  and  expenses  of 
advertising  for  making  the  sale.  A  sale  not  being 
effected,  November  3,  1881,  one  of  the  directors  was 
authorized  to  sell  $6,000,000  of  the  bonds  at  ninety- 
five  per  cent,  and  accrued  interest,  and  receive  as  a 
commission  therefor  $100,000  cash  and  $250,000  in  the 
stock  in  the  railroad ;  with  the  right  of  the  purchaser  of 
the  $6,000,000  to  take  $14,000,000  at  ninety-seven 
and  a  half  per  cent,  and  accrued  interest :  the  person 
negotiating  the  sale  of  the  $14,000,000  to  receive  a 
further  commission  of  $100,000  cash  and  $250,000  in  the 
stock  of  the  railroad.  For  each  $1,000  paid  in  towards 
the  stock  of  the  Construction  Company  by  its  share- 
holders, they  were  to  receive  a  stock  certificate  for 
$2,000  niarked  half -paid,  and  $1,000  in  the  bonds  of  the 
railroad,  which  were  to  be  sold  by  the  Construction 
Company,  the  proceeds  divided  among  the  stock- 
holders, and  all  bonds  unsold  January  1,  1883,  were  to 
be  distributed  among  the  shareholders  of  the  Construc- 
tion Company. 

It  is  apparent  that  the  design  was  to  build  the  road 
by  proceeds  derived  from  the  sale  of  its  bonds.  The 
construction  of  the  works  of  corporations  with  little  or 
no  cash  capital,  by  means  of  bonds  resting  mainly  on  a 
foundation  no  more  substantial  than  the  hopes  or 
imaginations  of  the  promoters,  and  dependent  for  suc- 
cess upon  their  ability  to  sell  the  bonds  to  investors, 
has  in  practice  to  a  great  extent  superseded  the  theory 
of  the  law,  that  issued  shares  that  represent  their  par 
value  in  money  or  money's  worth,  paid  into  the  treasury 
of  the  corporation,  and  that  bonds  are  to  be  issued  only 
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when  the  capital  stock  is  insufficient  to  complete  the 
enterprise.*  This  practice  has  brought  loss  to  the 
investors  and  discredit  upon  this  class  of  securities. 
The  formation  of  corporations  upon  this  method,  and 
for  this  purpose,  should  not  receive  the  approval  of  the 
courts  in  any  case  not  clearly  authorized  by  the  statute. 

It  is  said  that  these  considerations  cannot  affect  the 
case.  *'That  the  wrong  must  be  one  affecting  the  pub- 
lic at  large  and  not  private  individuals  alone.  Neither 
the  State  nor  the  attorney  general  is  constituted  the 
guardian  of  public  morals." 

Without  stopping  to  discuss  this  proposition,  or  its 
applicability  to  this  case,  it  is  sufficient  to  say,  that 
statutory  anthority  for  this  action  is  found  in  section 
1948  of  the  Code  of  Civil  Procedure,  and  ample  justi- 
fication for  its  prosecatioD  in  the  evidence. 

A  judgment  is  directed,  declaring  that  the  attempted 
consolidation  of  the  four  constituent  companies  is 
illegal  and  void  ;  that  a  new  consolidated  corporation 
under  the  name  of  the  Boston,  Hoosac  Tunnel  &  West- 
ern Bailway  Company,  has  not  been  created,  and  that 
the  individual  defendants  be  forever  restrained  from 
exercising  any  corporate  rights,  privileges  or  franchises 
under  and  in  pursuance  of  the  attempted  consolidation 

[Directions  as  to  attendance  of  counsel  for  settle 
ment  of  the  judgment  are  omitted.] 

*  The  right  to  issae  stock  as  full-paid,  in  payment  for  the 
construction  of  the  road,  was  established  in  Van  Cott  9.  Van  Bnint, 
82  N.  T.  585 ;  reversing  in  effect  2  Ahb.  N,  C.  283. 
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PEOPLE  ex  reL  HARTFORD  LIFE  &  ANNUITY 

mS.  CO.  V.  FAIRMAN. 

jy.  F.  Supreme  Courts  Third  District^  Third  Depart- 

ment,  Specie^  Term,  February,  1882. 

Again,  Court  of  Appeals,  1883. 

HAin>AMUS  TO  COMPEL  InSURAKCB  SCFBRIKTEimENT  TO  RKCOONIZB 
FOBBI6N  COMPANY. — InSUBANCE  Ck>MFANT^S  ANNUAL  STATEMENT, 

AND  Permission.— Filing  Statement. — ^Mandamus,  Alter- 
native, AND  Peremptory. — Practice  on  Argument. 

It  seems,  that  a  claim  to  relief  urged  upon  oral  argument,  may  be 
deemed  waived  if  the  brief  subsequently  handed  up  asks  only  a 
more  limited  relief. 

The  court  will  not,  on  mandamus  to  the  State  superintendent  of 
insurance,  direct  him  to  file  the  annual  statement  of  an  insurance 
company  of  another  State,  and  issue  a  renewal  certificate  to  its 
agent,  if  it  appear  that  he  has  received  and  examined  the  annual 
statement,  and  had  disapproved  thb  condition  of  the  company  ex- 
hibited thereby. 

Filing  need  not  precede  examination ;  and  after  examination  and 
disapproval,  filing  seems  of  no  consequence.  If  the  superintendent, 
on  examination,  is  not  satisfied  of.  the  solvency  of  the  company,  it 
is  not  necessary  for  him  to  permit  the  filing. 

It  uenu^  that  a  renewal  of  authority  is  only  a  new  permission,  and 
therefore  discretionary. 

Whether  a  scheme  for  contributions  to  a  fund,  all  surviving  contribu- 
tors to  which,  are  to  be  assessed  on  the  death  of  any  contributor, 
for  the  benefit  of  his  legal  representatives, — is  insurance,  Query?* 

Substantial  discrepancies  in  the  representations  as  to  the  nature  and 
value  of  the  foreign  company^s  securities,  and  the  fact  that  its 
charter  authorizes  it  to  invest  in  bonds  or  stocks  of  any  corporation 
created  under  authority  of  the  United  States  or  any  of  the  States, — 
are  sufficient  reasons  for  refusing  to  allow  it  to  do  an  insurance 
business  in  this  State. 


Where  the  relator,  instead  of  asking  for  an  alternative  writ  of  manda- 
mus, applies  on  affidavits  and  notice  for  a  peremptory  writ,  and 

'*'  Compare  BarSaro  v.  Occidental  Grove,  No.  16^  4  Mo,  App.  429. 


ABBOTT'S    NEW    CASES.  263 

People  ex  rd.  Hartford,  &c.  Ids.  Co.  v.  Fairman. 

the  defendant  puts  iu  counter-affidavits,  the  motion,  heard  on  these 
papers,  is  equivalent  to  a  demurrer  to  the  answering  affidavits:  and 
their  allegations  on  any  disputed  point  are  deemed  admitted.* 
If  a  motion  for  a  peremptory  writ  of  mandamus,  made  upon  answer- 
ing affidavits,  is  absolutely  denied,  a  subsequent  motion  to  modify 
the  order,  so  as  to  permit  an  alternative  writ  to  issue  is  addressed 
to  discretion,  and  not  reviewable  in  the  court  of  appeals. 

The  relator,  the  Hartford  Life  and  Aanuity  Insa- 
rance  Company,  applied  on  affidavits  for  a  peremptory 
mandamas,  against  Charles  G.  Fairman,  the  Superin- 
tendent of  the  Insurance  Department,  on  facts  which 
are  fully  stated  in  the  opinion. 

Robert  L.  Fowler^  and  M,  T.  Bun,  for  the  relator. 

Peckman  &  Hosendale^  for  the  Superintendent  of 
the  Insurance  Department. 

Learned,  J. — The  notice  of  motion  in  this  case  was 
for  a  mandamus  to  compel  the  defendant  to  Hie  the 
annual  statement  of  the  relator  for  the  year  1881,  and 
to  issue  a  renewal  certificate  of  authority  to  Sherwood 
Sterling,  authorizing  him  to  issue  new  policies,  and 
authorizing  the  company  to  do  business  in  this  State. 
The  oral  argument  of  the  relator's  counsel  was  to  the 
same  effect,  that  is,  it  was  insisted  not  only  that  the 
annual  statement  should  be  filed,  but  also  that  the 
certificate  of  authority  should  be  issued  and  the  com- 
pany authorized  to  do  business.  The  affidavits  which 
were  used  on  the  hearing  were  directed,  not  so  much 
to  the  bare  right  of  the  relator  to  file  a  statement,  but 
to  the  duty  of  the  superintendent  to  issue  the  certifi- 
cate of  authority  and  to  authorize  the  relator  to  do 
business. 

But  the  printed  brief  handed  to  the  court  by  the 
relator  subsequently  to  the  argument,  states  that  the 

*  Otherwise,  if  the  relator  takes  an  alternative  writ,  and  the 
defendant  answers.     Code  Civ,  Pro,  §}  2079,  2082. 
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mandamus  is  to  compel  the  saperintendeDt  to  file  the 
statemeDty  and  ''to  proceed  to  thereafter  determine 
the  relator's  right  to  do  bnsiness  in  New  York."  So 
that  by  his  printed  brief  the  relator  seems  to  abandon 
that  part  of  the  motion  which  sought  to  compel  the 
issue  of  a  certificate  of  authority,  and  the  authorizing 
of  the  relator  to  do  business ;  and  seems  to  limit  his 
motion  to  the  mere  filing  of  the  paper,  and  to  the  com- 
pelling the  superintendent  to  thereafter  determine  the 
relator's  right  to  do  business  in  New  York. 

One  very  important  suggestion  at  once  arises  if  this 
position  is  taken  by  the  relator.  It  appears  by  the 
affidavits  presented  by  the  superintendent  that  he  has 
examined  the  statement  which  the  relator  desires  to 
have  him  file,  and  that  he  considers  it  unsatisfactory 
under  the  statute.  Irrespective  of  the  **  Safety  Fund 
Certificate"  business,  he  is  not  satisfied  as  to  the 
solvency  and  ability  of  the  company.  The  aflBdavits 
do  not  merely  state  this  conclusion  of  the  superinten- 
dent, but  they  give,  in  detail,  the  facts  on  which  that 
conclusion  is  based.  And  it  may  be  said,  in  passing, 
that  the  facts  thus  shown,  principally  from  the  state- 
ment of  the  relator  itself,  completely  justify  the  con- 
clusion of  the  superintendent.  Thus  it  appears  that 
the  superintendent  has  already  done  one  thing  which 
the  printed  brief  asks  that  he  be  compelled  to  do.  He 
has,  upon  the  statement  which  the  relator  desires  to 
file,  determined  adversely  the  question  of  its  right  to 
do  business  in  this  State. 

It  need  hardly  be  said  that  this  court  cannot  review 
by  mandamus  a  matter  put  in  the  quasi  judicial  dis- 
cretion of  the  superintendent.  And  therefore  the  only 
question,  according  to  this  printed  brief,  must  be  as  to 
the  right  simply  to  file  the  statement ;  that  is,  the 
right  to  put  on  the  files  of  the  office,  a  statement  which 
the  superintendent  has  had  presented  to  him,  which 
he  now  shows  that  he  has  examined,  and  from  whieh 


■^^ 
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he  has  decided  that  the  relator  is  not  in  that  condition 
of  solvency  that  he  ought  to  permit  it  to  do  business 
here. 

Now,  if  the  relator  asks  that  the  superintendent  de- 
termine its  rights,  the  answer  is  that  he  has  determined 
them,  on  a  consideration  of  that  very  statement  which 
the  relator  wishes  to  file. 

If  the  relator  asks  simply  that  the  statement  be 
filed,  the  mere  matter  of  filing  is  not  a  thing  of  any  con- 
sequence. The  superintendent  is  not  a  merely  minis- 
terial officer,  as  was  the  town  clerk  in  People  ex  rel. 
Bush  V.  Collins  (7  Johns.  549,  554).  Nor  can  the  mere 
filing  of  the  statement  be  of  any  value  to  the  relator,  so 
far  as  I  can  see,  except  as  a  basis  of  the  action  of  the 
superintendent.  If  there  be  any  penalty  for  not  filing, 
that  could  not  be  incurred  when  the  relator  had  offered 
to  file  a  statement.  If  there  is  any  wrong  sustained  by 
the  refusal  to  file,  the  common  law  remedy  is  open. 
There  is  no  special  benefit  to  be  obtained  by  a  man- 
damus. 

The  relator  argues  that  the  superintendent  cannot 
determine  the  relator's  rights,  until  after  the  filing  of 
the  statement  {L.  1853,  c.  463,  §  14).  It  is  very 
possible  that  on  the  mere  question  of  the  solvency  and 
ability  of  the  company  the  superintendent  could  not 
decide  without  an  examination  of  the  annual  state- 
ment. But  the  superintendent  has  seen  and  examined 
this  annual  statement  as  his  affidavits  manifestly  show. 
It  was  presented  to  him  at  his  office,  and  he  has  deter- 
mined against  the  relator  on  the  matter  of  solvency 
and  ability,  and  therefore  the  question  returns,  of  what 
benefit  can  the  mere  filing  be  ?  For  the  very  object  of 
that  filing  is  to  obtain  the  determination  of  the  super- 
intendent. Why  ask  for  a  mandamus  when  nothing 
can  be  gained  by  it  2 

There  are,  however,  some  other  matters  which 
should  be  considered,  and  in  considering  them  it  must 
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be  noticed  that  as  the  case  is  presented  I  must  take,  on 
any  disputed  point,  the  allegations  of  the  answering 
affidavit  as  admitted  (People  ex  rel.  Lawrence  v.  Super- 
visors of  Westchester,  73  N.  Y.  173). 

The  relator  was  aathorized  to  do  business  in  this 
State  (under  another  name)  by  chapter  279  of  the  Laws 
of  1867.  Subsequently  the  relator  engaged  in  the  busi- 
ness of  issuing  what  are  called  by  it** Safety  Fund 
Certificates."  These  are  certificates  by  which  the 
relator,  in  consideration  of  $10  paid,  and  of  $3  per 
annum  to  be  paid,  agreed  to  deposit  the  $10  with  a 
certain  trustee,  and  agreed  that,  on  the  death  of  a 
person  holding  one  of  these  certificates,  an  assessment 
should  be  made  on  all  persons  holding  such  certificates 
and  the  amount  received  (not  exceeding  $1,000)  should 
be  paid  to  the  legal  rei)resentatives  of  the  deceased. 

The  certificate  contains  other  provisions,  but  these 
are  enough  to  indicate  its  nature. 

In  August,  1880,  the  superintendent  called  the  atten- 
tion of  the  relator  to  the  matter,  and  stated  that  the 
relator  had  no  right  to  issue  these  certificates  in  this 
State,  and  requested  the  relator  to  notify  its  agents 
that  they  were  prohibited  from  soliciting  for  such  cer- 
tificates. To  this  the  relator  replied  that  it  would  at 
once  notify  its  agents  of  the  action  of  the  Insurance 
Department.  Thereupon  the  superintendent  assumed 
that  the  relator  had  ceased  issuing  such  certificates ; 
but  he  learned  the  contrary  in  January,  1881.  The 
deputy  superintendent  then  went  to  the  office  of  the 
relator  in  Hartford,  January  14,  1881,  and  was  there 
informed  that  the  relator  was  still  issuing  such  certifi- 
cates. He  then  informed  the  secretary  of  the  relator 
that  if  this  were  so,  the  superintendent  would  not  re- 
new the  certificates  of  authority  for  the  ensuing  year. 
The  secretary  of  the  relator  said  that  he  believed  the 
Insurance  Department  could  not  interfere,  if  they 
restricted  their  canvassing  to  these  safety  fund  certifi- 
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cates.  The  secretary  of  the  relator  asked  the  deputy 
superintendent  what  the  department  would  do,  if  they 
should  not  file  their  statement  ?  No  definite  reply  was 
made,  and  the  secretary  of  the  relator  said  they  would 
gracefully  withdraw  from  the  State  and  not  ask  for 
a  renewal  of  its  license.  The  deputy  superintendent 
replied  that  he  would  so  inform  the  superintendent, 
and  that  the  withdrawal  would  render  unnecessary  .an 
examination  of  the  books  and^  papers  which  he  was 
authorized  to  make. 

On  the  return  of  the  deputy  superintendent  to  Al- 
bany, the  superintendent  issued,  January  17,  1881,  a 
notice  to  the  agents  of  the  relator  that  their  authority 
was  revoked. 

On  January  20,  1881,  the  relator  serit  a  notice  to 
one  of  its  agents  that  the  Insurance  Department  had 
nothing  to  do  with  this  safety  fund  business,  and 
directed  him  to  go  on  with  such  business ;  that  the 
revocation  of  license  only  related  to  *'  old  line  bus- 
iness." 

On  May  12,  1881,  chapter  2S3  of  the  laws  of  that 
year  was  passed,  regulating  associations  which  issue 
certificates  to  pay  money  to  members,  on  death  or 
disability,  derived  from  assessment,  etc.  This  required 
certain  designations  to  be  made  before  July  1,  and 
provided  for  a  certificate  of  authority  from  the  super- 
intendent of  the  Insurance  Department. 

In  June,  1881,  an  application  was  made  to  the  de- 
partment with  a  designation  of  attorney,  etc.,  of  the 
"  New  York  Safety  Fund  Co-operative  Association." 
Correspondence  followed,  and  It  soon  appeared  that 
this  so-called  association  was  a  department  of  the  re- 
lator. Thereupon,  on  July  2, 1881,  the  superintendent 
of  the  Insurance  Department  refused  to  give  a  certifi- 
cate, stating,  first,  that  the  act  just  mentioned  did  not 
apply  to  insurance  companies  (see  §  6) ;  and  second, 
that  the  relator  did  not  command  the  confidence  of  the 
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snperintendent.  To  this  the  relator's  coansel  replied 
in  substance  that  they  differed  with  the  department. 

Further  evidence  is  also  given  that  the  relator  had 
been  carrying  on  in  Connecticat  and  in  Massachusetts 
this  business  of  issuing  so-called  Safety  Fund  Certifi- 
cates, and  that  this  business  was  managed  under  a 
contract  with  one  Henry  P.  Duclos. 

The  relator  claims  that  the  action  of  the  superin- 
tendent in  January,  1881,  induced  it  not  to  file  its  an- 
nual statement  until  November,  1881,  at  which  time  it 
made  an  attempt  to  file  the  same.  But  the  fact  stands 
out  plainly  that  on  discovering  that  the  superintendent 
objected  to  the  issue  of  the  certificates  by  the  relator, 
it  voluntarily  withdrew.  The  position  taken  is  made 
clear  by  the  letter  to  one  of  its  agents,  above  mentioned, 
in  which  the  relator  says  that  the  Insurance  Depart- 
ment has  decided  that  this  safety  fund  system  ^*is  not 
insurance  under  their  law,  and  that  being  so,  he,  of 
course,  has  nothing  to  do  with  it."  The  relator  accept- 
ed the  position  which  it  assumed  the  Insurance  Depart- 
ment had  taken.  It  took  the  ground  that  with  this 
safety  fund  business  the  Insurance  Department  had 
nothing  to  do,  and  therefore  there  was  no  need  to  file 
any  annual  statement.  There  never  could  have  been 
a  delay  from  January,  1881,  to  November,  1881,  to  file 
the  statement  for  1880,  if  it  had  not  been  that  the  re- 
lator had  decided  that  it  needed  no  longer  the  sanction 
of  the  Insurance  Department,  and  that  it  could  carry  on 
this  safety  fund  business  without  any  authority  from 
that  department.  No  claim  was  made  until  November, 
1881,  that  it  was  by  the  advice  or  direction  of  the  deputy 
superintendent  that  the  relator  had  failed  to  file  that 
statement. 

Hie  relator  urges  that  the  notice  by  the  superinten- 
dent to  its  agents  was  sent  within  the  sixty  days  after 
the  first  of  January,  within  which  it  might  file  its  state* 
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ment.*  Bat  this  is  immaterial.  If  the  statement  was 
not  in  fact  filed  within  that  time  the  superintendent 
conld  not  property  issue  renewal  certificates  of  au- 
thority. So  that  the  authority  issued  to  agents  of  the 
relator  in  the  previous  year  would  necessarily  cease 
{L.  1853,  c.  463,  §  14).  The  notice  could  do  no  harm 
even  if  it  be  urged  that  it  was  ineflfectual.  It  was  for 
the  relator  to  procure  authority  for  the  year  1881,  if  it 
desired.  And  this  it  did  not  do.  The  i^rivilege  of 
doing  an  insurance  business  in  this  State  is  to  be 
obtained  by  the  performance  of  certain  acts,  and  when 
obtained  it  is  to  be  continued  by  the  like  performance 
at  certain  definite  times.  I  need  not  inquire  what 
would  be  the  effect  if  the  superintendent  of  the  Insur- 
ance Department  had  prevented  or  forbidden  the  filing 
of  a  statement  within  the  proper  time.  No  such  case  is 
presented.  The  relator  voluntarily  and  intentionally 
neglected  to  file  its  statement  until  it  endeavored  to  do 
so  in  November,  1881. 

But  even  if  the  attempted  filing  in  November,  1881, 
could  be  a  substitute  for  the  filing  which  should  have 
been  done  at  the  proper  time,  still  I  see  no  reason  why 
the  superintendent  may  not,  as  he  has  done,  examine 
the  statment  to  ascertain  the  solvency  and  ability  of 
the  relator.  And  as  he  Was  not  satified  of  that,  it  was 
unnecessary  to  permit  the  filing  of  the  statement. 

If,  on  the  other  hand,  this  relator  having  once 
ceased,  as  it  mighty  to  do  business  in  this  State,  desires 
again  to  renew  its  business  here,  then  the  matter  rests 
with  the  superintendent  to  refuse  admission  if  he  thinks 
best  {L.  1873,  c.  593,  §  2).  Nor  do  I  feel  sure  that  every 
annual  request  for  a  renewal  of  authority  is  not  an 
application  "  to  be  permitted  to  transact  the  business 
of  insurance  in  this  State,"  under  that  section.     It  is 

*  As  to  the  effect  of  delay  to  file,  see  American  Ins.  Co.  t^.  Petti- 
John,  62  Ind.  382. 
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familiar  law  that  the  right  of  a  corporation  of  another 
State  to  do  business  here  depends  on  the  permission 
of  this  State.  And  a  renewal  of  authority  is  only  a 
new  permission.  But  it  is  unnecessary  to  decide  that 
point. 

It  is  unnecessary  also  to  discuss  the  merits  of  the 
scheme  called  ''Safety  Fund  Certificate  Business,'* 
although  it  is  not  difficult  to  see  what  the  operation  of 
it  will  be  in  the  result.  That  is  a  matter,  if  this  be 
treated  as  a  new  application,  solely  within  the  discre- 
tion of  the  superintendent. 

But  inasmuch  as  the  relator  has  urged  that  the  re- 
fusal of  the  superintendent  to  file  the  statement  was 
not  owing  to  the  want  of  solvency  or  ability  of  the 
company,  but  to  its  attempting  to  issue  these  certifi- 
cates, I  have  examined  the  statement  on  this  point  of 
solvency  and  ability  in  respects  pointed  out  by  the 
superintendent.  These  show,  as  he  claims,  improper 
investments  and  a  failure  to  comply  with  the  law. 
Without  going  over  all  the  objections,  one  or  two  may 
be  briefly  stated. 

The  certificate  of  the  State  treasurer  of  Connecticut 
shows,  as  held  by  him,  seven  mortgages  credited  at 
$75,500  on  Connecticut  property.  Only  four  of  these 
are  reported  in  the  schedule  of  mortgages  held  by  the 
relator.  Of  the  remaining  three  mortgages,  the  face 
value  is  $66,500  and  they  are  credited  at  $43,500. 
From  the  previous  statements  of  the  relator  in  the 
department,  it  is  stated  to  api>ear  that,  in  1877,  the 
relator  claimed  to  hold  these  mortgages.  In  the  next 
year  they  were  not  reported,  but  the  property  covered 
by  them  was  set  forth  as  real  estate.  The  same  in  the 
next  year.  And,  in  the  moving  papers,  this  property 
appears  as  real  estate  owned  by  the  company,  cost  value 
$70,151.38,  while  the  State  treasurer  returns  mortgages 
on  these  same  pieces  of  property,  as  above  stated. 
This  fact,  uncontmdicted,  is  enough  to  condemn  the 
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statement.  No  explanation  is  made  in  the  printed 
brief  of  the  relator. 

Again,  the  aflBidavit  of  the  superintendent  shows  that 
the  relator  has,  by  its  statement,  772  mortgages  in 
Kansas,  amounting  to  over  $312,000 ;  that  it  reports 
$85,840  of  mortgages  in  Connecticut,  of  which  about 
$50,000  are  on  vacant  land,  leaving  about  $36,000  on 
"  improved  "  land  in  Connecticut.  The  statement  of 
the  treasurer  of  Connecticut  shows  $76,600  of  mort- 
gages on  *' improved'*  land. 

Again,  the  relator  is  authorized  by  its  charter  to 
invest,  among  other  securities  *4n  any  bonds  or  stocks 
of  any  corporation  which  are  or  may  be  created  under 
authority  of  the  United  States  or  of  any  of  the  States." 
No  corporation  authorized  to  make  such  investments 
should  be  permitted  to  do  an  insurance  business  in 
this  State. 

The  motion  for  a  mandamus  is  denied,  with  costs. 

Order  accordingly. 


The  relator  subsequently  applied  on  affidavits,  for 
an  alternative  writ,  and  for  such  modification  of  the 
order  entered  as  above  as  would  permit  the  alternative 
writ  to  lie  granted. 

This  was  also  denied. 

The  Supreme  Court  ai  OeTieral  Term  affirmed  both 
orders,  without  further  opinion.  The  relators  ap- 
pealed. 

Robert  Ludlow  fowler  and  Marcus  T.  Bun  {Kohbe 
&  Fowler^  attorneys),  for  the  appellants. — I.  If  there 
was  on  the  hearing  of  the  original  motion  for  a  peremp- 
tory mandamus,  any  disputed  issue  of  a  material,  or 
principal  fact,  it  was  error  to  make  the  order  absolute, 
denying  the  motion ;  and  the  court  below,  of  its  own 
motion,  ex  debito  justitce^  should  have  directed  an 
alternative  mandamus  so  as  to  try  such  issue  of  fact 
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{Tapping  Mand.  6,  285,  303 ;  Id.  ch.  iv ;  3  BlacksL 
Comm.  Ill ;  Preface  to  Wyche^s  N.  Y.  Pr.  [edition 
1794J ;  Graham  Jurisdic.  310,  311 ;  MoneU  Pr.  [2d  ed.] 
226 ;  People  ex  rel.  BuUard  v.  Contracting  Board,  20 
How.  Pr.  206 ;  Preliminary  note  to  article  4,  tit.  2,  c. 
16,  Throop's  Code  Civ.  Pro.;  2  Crary  N.  T.  Pr. 
64;  People  ex  rel.  Mott  v.  Supervisors  of  Greene, 
64  N.  Y.  600 ;  People  ex  rel.  Wasson  v.  Schuyler,  69 
Id.  242.  See  Tapping  Mand.  form  of  Rule,  p.  305 ; 
Ea^.  Jennings,  6  Cow  518 ;  Barnet  v.  College  of  Physi- 
cians, 7  How.  Pr.  293 ;  Commercial  Bank  v.  Canal 
Com'rs,  10  Wend.  26,  30,  31 ;  People  ex  rel.  Cagger  x. 
Supervisors  of  Schuyler,  2  Abb  Pr.  If.  S.  28,  82 ; 
People  ex  rel.  Henry  v.  Nostrand,  46  N.  Y.  375). 

II.  By  proceeding  to  a  final  determination  of  the 
relator's  ultimate  right  on  a  contested  motion,  without 
directing  an  alternative  writ  to  issue,  the  court  below 
virtually,  and  in  conformity  to  the  long  established 
practice  on  like  motions,  must  have  decided  that  there 
were  no  principal  issues  of  fact  to  be  first  determined, 
and  that  relator's  right  in  the  first  instance  depended 
solely  on  matters  of  law  {Tapping  Mand.  303 ;  People 
ex  rel.  Cagger  v.  Supervisors  of  Schuyler,  2  Abb.  Pr. 
If.  S.  78,  82 ;  People  ex  rel.  Taylor  v.  Brennan,  39 
Barb.  522-539  ;  People  ex  rel.  Tenth  Nat.  B'k.  of  N.  Y. 
V.  Green,  3  HuUj  208 ;  Feo'pleexreL  Mott  r.  Supervisors 
of  Greene,  64  If.  Y.  600 ;  Code  Civ.  Pro.  §2070). 

III.  In  proceeding  to  determine  the  relator's  right 
on  the  original  ndOtions,  as  a  matter  of  law,  to  a  peremp- 
tory writ,  the  court  below  erred  in  the  application  of  a 
rule  governing  this  class  of  motions.  The  court  says : 
.  .  .  .  "As  the  case  is  presented  I  must  take,  on  any  dis- 
puted point,  the  allegations  of  the  answering  affidavits 
as  admitted  (People  ex  rel.  Lawrence  v.  Supervisors 
of  Westchester,  73  If.  Y.  173)."  This  is  not  a  correct 
statement  of  the  rule ;  not  on  any  disputed  point, 
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but  on  any  disputed  point  only  which  was  essen- 
tial to  a  determination  of  such  application.  It  is 
submitted  that  the  court  below  has  extended  a 
metaphorical  expression  of  the  court  of  appeals 
beyond  the  true  import  of  the  language,  and  with 
consequences  prejudicial  to  the  appellant.  The  court 
of  appeals  in  (73  N.  T.  173)  the  matter  cited,  and  which 
was  also  for  the  peremptory  writ,  says :  "  The  affidavits 
before  us  in  this  case  differ  in  their  statement  of  facts. 
In  such  case,  if  the  relator  takes  no  issue  on  the  alle- 
gations of  the  affidavits  of  the  defendants,  and  proceeds 
to  argument,  and  asks  for  a  peremptory  writ,  that  is 
equivalent  to  a  demurrer ;  it  admits  the  truth  of  those 
allegations  as  statements  of  facts,  but  denies  their  suf- 
ficiency in  law  to  prevent  the  issuing  of  the  writ." 
The  legal  effect  of  a  demurrer  is  here  chosen  as  an  illus- 
tration of  the  effect  of  proceeding  to  a  legal  argument 
when  an  issue  of  fact  remains  untried.  It  is  another 
mode  of  expressing  a  rule  founded  on  dialectics,  that 
no  discussion  can  take  place  from  disputed  premises, 
and  that  therefore  the  court  must  always  assume  as 
against  the  argument  those  controverted  facts  which 
are  relevant  to  the  proposition  discussed.  By  this 
metaphor  or  illustration,  the  court  of  appeals,  it  is 
submitted,  did  not  mean  to  assert  that  the  party  mov- 
ing the  peremptory  writ,  admitted  the  scandalous,  irrel- 
evant or  incompetent  facts  stated  in  the  defendant's 
affidavits;  but  only  those  competent,  relevant  and 
pertinent  facts  accurately  stated  according  to  the  rules 
governing  proofs  adduced  by  affidavits.  Nor  did  the 
court  mean  to  lay  down  a  novel  rule  of  practice  in 
mandamus,  that  thus  proceeding  to  argument  for  tde 
peremptory  writ,  was  like  a  demurrer  at  common  law 
to  an  indictment,  and  forever  precluded  a  trial  of  the 
relevant  issuable  facts  by  the  prescribed  mode.  Novel 
rules  of  practice,  opposed  to  the  course  of  the  common 
law,  do  not  arise  in  this  way.    Because  the  relator 
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moved  the  peremptory  writ,  it  did  not  thereby  aban- 
don the  right,  by  the  practice  indicated,  to  have  the 
alternative  writ  awarded;  nor  was  the  relator's  right 
to  have  the  facts  properly  weighed  pnt  in  jeopardy  by 
moving  the  peremptory  wrij;,  in  the  first  instance. 

IV.  The  court  below,  by  the  rules  regulating  applica- 
tions to  the  court  on  affidavits  of  any  kind,  was  holden, 
to  weigh  all  the  facts  presented  on  both  sides  by  the 
rules  of  law  governing  hearings  on  affidavits,  and  then 
to  determine  whether  the  defendant  showed  sufficient 
cause  against  the  application.  It  was  holden  to  disre- 
gard vague,  immaterial,  scandalous  and  irrelevant 
statements,  in  the  defendant's  affidavits.  People  ex  rel. 
Muir  V.  Throop,  12  Wend.  183 ;  People  ex  rel.  Martin 
r>.  Brown,  56  N.  T,  180 ;  People  ex  reL  Taylor  v. 
Brennan,  39  Barb.  522,  539 ;  3  Chitty  X^en.  Pr.  540 ;  2 
Paine  &  Duer  Pr.  57 ;  People  ex  rel.  Cook  v.  Becker, 
20  N.  Y.  354 ;  People  ex  rel.  Kenyon  v.  Sutherland, 
81  N.  Y.  1,  and  cases  cited  in  the  opinion ;  Franklin 
V.  Underbill,  2  Johns.  374 ;  Manning  v.  Downing,  Id. 
452 ;  Town  of  Duanesburgh  t?.  Jenkins,  40  Barb.  584 ; 
P^owell  V.  Kane,  5  Paige,  265 ;  De  Weerth  ??.  Feldner, 
16  Abb.  Pr.  295. 

V.  As  to  status  of  foreign  corporation  :  Bank  of 
Augusta  V.  Earle,  13  Pet.  519,  590 ;  Paul  v.  Virginia,  8 
Wall.  168;  Ducat  v.  Chicago,  10  Id.  410;  Insurance 
Co.  V.  Morse,  20  Id.  445,  456 ;  N.  Y.  Life  Ins.  Co.  v. 
Best,  23  Ohio  St.  105 ;  People  ex  rel.  Glens  Falls  Ins. 
Co.  V.  The  Judge,  &c.,  21  Mich.  577;  Statham  v.  N. 
Y.  Life  Ins.  Co.,  45  Miss.  581,  599. 

As  to  power  of  superintendent,  and  appropriate- 
ness of  mandamus :  People  ex  rel.  National  Life  Ins. 
Co.  V.  State  Com'rs.  of  Insurance,  25  Mich.  321 ;  Cowell 
V.  Martin,  43  Cal.  605,  614  ;  James  v.  Howard,  4  Mich. 
446 ;  The  Queen  v.  Trustees,  &c.,  of  the  Northwi^h  Sav. 
B'k,  Q  A.&  E.  729 ;  People  ex  rel.  Bailly  v.  Supervisors 
Greene,  12  Barb.  222 ;  People  ex  rel.  Bush  v.  Collins, 
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7  Johns,  650 ;  JBx  parte  Lynch,  2  Hill^  45  ;  Mills  v.  City 
of  Brooklyn,  32,  N.  Y.  489,  497 ;  Ploumoy  v.  City  of 
Jeflfersonville,  17  Ind.  169,  174  ;  Matter  of  Strong,  20 
Pick.  497  ;  Abbott  v.  Mathews,  26  Mich.  176 ;  People 
ex  rel.  Green  «.  Dutchess  &  C.  R.  R.  Co.,  58  N.  Y,  152, 
163  ;  People  ex  rel.  Osterhout  v.  Perry,  13  Barb.  206 ; 
People  ex  rel.  Livingston  v.  Taylor,  1  Abb.  Pr.  N.  8.  200  ; 
People  ex  rel.  Son  v.  Miner,  37  Barb.  466 ;  Gulick  v. 
New,  14  iTid.  93 ;  People  ex  rel.  Francis  v.  Common 
Council  of  Troy,  78  N.  Y.  33  ;  People  ex  rel.  Vicker- 
man  v.  Contracting  Board,  46  Barb.  254 ;  People  ex 
rel.  Belden  v.  Contracting  Board,  27  N.  Y.  384  ;  En  tick 
^.  Carrington,  19  How.  St.  Tr.  1030,  1063 ;  People  v. 
Medical  Society,  32  N.  Y.  187,  196 ;  Stone  v.  Missis- 
aippi,  101  U.  8.  814,  818 ;  Howe  v.  Peckham,  6  How. 
Pr.  229,  232 ;  Buffalo,  &c.  R.  R.  Co.  v.  Reynolds,  6 
Id.  96 ;  Mayor  &c.  of  N.  Y.  v.  Furze,  3  Hill,  612  ;  Case 
of  the  Governor  of  Mo.,  49  Mo.  216;  Magee  v.  Doe,  22 
Ala.  699;  Nieto's  Heirs  v.  Carpenter,  7  Cal.  527 ;  Carver 
V.  Jackson,  4  Peters,  1,  87 ;  Branson  v.  Wirth,  17  Wall. 
32,  42 ;  Pratt  v.  Short,  79  if.  Y.  437 ;  Barto  v.  Himrod, 

8  Id.  483 ;  People  ex  rel.  Albany  &  Susq.  R.  R.  Co.  v. 
Mitchell,  45  Barb.  208,  aflf'd.  in  35  N.  Y.  531. 

As  to . co-operative  insurance:  State  ex  rel.  H.  L. 
&  A.  Ins.  Co.  V.  Moore,  July  19,  1881 ;  Durian  v.  Cen- 
tral Verein,  &c.,  7  Daly,  168 :  Supreme  Council  of 
Chosen  Friends  v.  Fairman,  10  Abb.  N.  C.  162 ;  Bar- 
baro  V.  Occidental  Grove,  4  Mo.  App.  429  ;  Silver  Lake 
Bank  v.  N  orth,  4  Johns.  Ch.  3703. 

VI.  Should  the  court  have  any  doubt  as  to  the 
accuracy  of  the  propositions  advanced,  it  must  be 
manifest  that  in  a  case  of  this  magnitude,  involving 
legal  questions  of  a  serious  character,  as  yet  undeter- 
mined in  this  State,  it  was  error  in  the  court  below  to 
deny  the  separate  alternative  mandamus  sought.  In 
grave  cases  an  alternative  mandamus  ought  always  to 
issue  in  the  first  instance  (Bamet  v.  College  of  Phy- 
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sicians,  7  How.  Pr.  293  ;  People  ex  rel.  Belden  v.  Con- 
tracting Board,  27  N.  T.  384).  A  new  application  was 
properly  made  on  the  previous  affidavits  {Tapping 
Mand.  294 ;  People  ex  rel.  Slavin  v.  Wendell,  71  N. 
T,  171).  If  any  essential  or  principal  fact  was  in  dis- 
l)iite,  it  was  substantial  error  to  have  refused  the 
alternative  writ  on  this  special  application. 

VII.  It  must  be  apparent,  whether  the  writ  in  a 
proper  case,  is  ever  discretionary  (which  is  now  doubtful) 
or  not,  that  the  appellate  courts  review  applications  of 
this  sort  freely,  both  on  the  ground  of  error  of  law  and 
of  errors  in  the  exercise  of  the  discretion  in  the  court 
below  (People  ex  rel.  Wasson  v.  Schuyler,  69  N.  T. 
242). 

The  orders  made  below  are  final  orders  in  a 
special  proceeding,  and  the  merits  and  legality  of  the 
conclusion  embodied  in  the  order  should  be  as  freely 
reviewable  by  appeal  as  final  judgments  in  the  ordi- 
nary course.  It  was  error  on  the  hearing  in  the  first 
instance  to  refuse  to  award  the  alternative  writ,  as  the 
relator  moved  for  further  and  general  relief,  as  well  as 
for  a  peremptory  mandamus.  Even  if  the  relator's 
motion  was  properly  denied,  on  the  ground  that  the 
relator's  right  to  the  relief  sought  was  not  clear  by 
reason  of  issues  of  fact,  then  it  was  unnecessary  and 
improper  to  proceed  to  a  discussion  and  determination 
of  the  relator's  rights  in  New  York,  and  its  financial 
condition.  Such  questions  should  have  been  left  for 
a  proper  trial,  and  the  motion  for  the  peremptory  writ 
have  been  denied,  solely  on  a  formal  ground  of  prac- 
tice. 

Rufus  W.  Peckham  {Peckham  &  RosendaU^ 
attorneys),  for  the  respondent, — Cited  :  Paul  v. 
Virginia,  8  Wall.lQS\  Doyle  tj.  Continental  Ins.  Co., 
94  U.  S.  535 ;  Eaxp.  Paine,  1  JERll,  665 ;  People  ex  rel. 
Staats  t.  Tremain,  17  How.  Pr.  142 ;  Brown  z).  Pos- 
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ter,  113  Mass.  136 ;  McCarren  o.  McNulty,  7  Gray 
(73  Mass.)  139  ;  Hart  v.  Hart,  22  Barb.  606 ;  Tyler  v. 
Ames,  6  Lans.  280  ;  Spring  v.  Ansonia  Clock  Co.,  24 
ffurij  176. 

Rapallo,  J. — The  reasons  assigned  in  the  opinion  of 
the  court  at  special  term,  for  denying  the  peremp-. 
tory  writ  of  mandamus  there  applied  for,  were  in  our 
judgment  quite  sufficient  to  justify   the  conclusion 
reached. 

The  relator  cannot  now  complain  that  the  court 
passed  upon  the  motion  for  a  peremptory  writ.  The 
motion  was  for  a  peremptory  writ  and  it  does  not  ap- 
pear that  any  application  was  made  for  an  alternative 
writ,  but  on  the  contrary,  that  after  the  counsel  for 
the  respondent  had  read  affidavits  in  justification  of 
his  own  action  and  controverting  the  allegations  of  the 
relator,  the  latter  without  introducing  any  further 
papers  proceeded  to  argue  and  submit  his  motion  for  a 
peremptory  writ  on  the  papers  then  before  the  court, 
in  the  face  of  the  rule  declared  in  People  ex  rel.  Law- 
rence V.  Supervisors  of  Westchester,  73  JPf.  T.  173,  that 
such  a  course  is  equivalent  to  a  demurrer  to  the  facts 
set  up  by  the  respondent.  The  order  denying  the 
motion  for  a  peremptory  writ  should,  consequently,  be 
affirmed. 

After  the  decision  of  that  motion  the  relator  made 
a  further  motion  to  modify  the  order  thereon  so  as  to 
permit  an  alternative  writ  to  issue.  This  last  motion 
was  addressed  to  the  discretion  of  the  court,  and  its 
decision  thereon  is  not  reviewable  here. 

The  appeal  from  the  last  order  should  be  dismissed 
with  costs  of  one  appeal. 


268  ABBOTT'S    NEW   CASES. 

People  at  rd.  Equitable  Fire,  &c.  Ids.  Co.  e.  Faiimaa. 


PEOPLE  ex  rel.  EQUITABLE  FIRE  AND  MARINE 
INS.  CO.  OP  RHODE  ISLAND  v.  FAIRMAN. 

N.  Y.  Supreme  Courts  Special  Termy  Third  Depart- 

meniy  Fonrth    District^  Aprils   1882 ;    AgaiUy 

General  Term,  February;  Agairiy  Court 

of  Appeals y  May^  1883. 

Mandamus. — Power    op    SuPERnrrENDBNT     of    the     Iksubahcb 

Departscent  to  refuse  Admission  to  Foreign  Corporation. 

— Superintendent's  Discretion,  how  Reviewed. 

It  aecmSy  that  mandamus  does  not  lie  to  compel  an  official  aet  to  be 
performed  in  a  particular  way,  different  from  that  in  which  it  has 
been  performed,  at  least  when  there  is  no  evasion  of  a  positive 
duty. 

If  a  mandamus  would  lie  to  compel  the  superintendent  of  the 
insurance  department  of  New  York  to  do  an  act  regarding  the 
admission  to  this  State  of  an  insurance  corporation  of  another 
dtate,  it  would  be  to  consider  the  application  of  such  a  corporation, 
and  to  proceed  to  act  upon  such  application;  but  whether  the 
superintendent's  determination  upon  such  application  may  be 
reviewed  by  certiorari  or  appeal, — Query. 

The  relator,  an  insurance  corporation  of  Riiode  Island,  was  chartered 
to  do  both  fire  and  marine  insurances,  both  which  classes  of 
insurance  can  not  be  effected  in  New  York  by  a  corporation  created 
under  the  laws  of  New  York.  The  relator  sought  a  mandamus  to 
compel  the  superintendent  of  the  insurance  department  to  issue  a 
certificate  of  authority  to  its  agents  to  effect  marine  as  well  as  fire 
insurances.     Held,  that  a  mandamus  should  be  refused. 

The  relator,  an  insurance  corporation  of  Rhode  Is- 
land admitted  to  New  York  State  to  do  a  fire  insurance 
basiness,  applied  for  a  mandamas  directed  to  Charles 
G.  Fairman  as  superintendent  of  the  insurance  depart- 
ment of  the  State  of  New  York,  requiring  him  to  issue  a 
certificate  of  authority  to  relator's  agent,  to  do  also  the 
business  of  marine  insurance  within  the  State  of  New 
York. 

It  appeared  from  an  agreed  statement  of  facts  that 
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the  relator  was  a  corporation  created  in  1860  under  the 
laws  of  Khode  Island  and  authorized  by  its  charter  to 
insure  against  risks,  both  of  fire  and  marine  casualties. 
In  1866  the  relator  obtained  admission  to  do  business 
as  an  insurer,  in  the  State  of  New  York,  and  from  1866 
to  1870  the  insurance  department  issued  an  authority 
to  the  relator's  agents  to  do  the  business  of  fire  insur- 
ance only.  In  1870,  1871  and  1872  the  department 
issued  certificates  of  authority  to  relator's  agents  to  do 
the  business  of  both  fire  and  marine  insurance. 

In  1872  the  relator  notified  the  department  that  its 
capital  had  become  impaired  and  that  it  would  no 
longer  effect  risks  in  the  State  of  New  York. 

In  1873  the  relator  filed  a  new  statement  with  the 
insurance  department  showing  an  unimpaired  capital, 
whereupon  the  department  again  issued  a  certificate  of 
authority  to  relator's  designated  agent,  enabling  relator 
to  effect  fire  insurance  only  in  New  York  State.  The 
relator  did  not  then  again  apply  for  a  certificate  of 
authority  to  take  marine  risks  ;  nor  did  it  so  apply  from 
1873  until  1881,  when  it  designated  an  agent  to  do  its 
business  as  a  marine  insurer  and  requested  the  su- 
perintendent of  the  insurance  department  to  issue  to 
such  agent  a  certificate  of  authority  to  do  such  marine 
insurance.  The  superintendent  refused  to  issue  to  the 
relator  the  certificate  enabling  it  to  do  marine  insur- 
ance. It  was  not  made  a  ground  of  objection  to  relator's 
admission  to  do  a  marine  insurance  business  that  it  had 
failed  to  comply  with  the  insurance  laws  of  New  York, 
or  that  it  was  not  in  a  condition  of  solvency.  The  su- 
perintendent asserted  that  he  had  a  discretion  under 
the  law,  to  grant  to,  or  to  withhold  from,  foreign  insur- 
ance companies  the  certificate  demanded  by  relator, 
and  that  this  particular  superintendent  had  never  is- 
sued certificates  of  authority  to  insurance  companies 
of  other  States  enabling  them  to  effect  both  fire  and 
marine  insurance. 
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Thereupon  the  relator  applied  by  motion  to  the 
supreme  court  for  a  i)eremptory  writ  of  mandamus 
compelling  the  superintendent  to  issue  a  certificate  of 
authority  to  relator  to  eflfect  marine  insurances  in  the 
state  of  New  York.  The  court  at  special  term,  on  April 
13, 1882,  denied  the  relators  motion  for  a  mandamus, 
which  denial  was  subsequently  aflBrmed  on  appeal,  at  a 
general  term  in  the  supreme  court  for  the  third  depart- 
ment on  February  10,  1883,  and  on  the  further  appeal, 
by  the  court  of  appeals,  on  May  8,  1883.  Neither  the, 
supreme  court  at  general  term  nor  the  court  of  appeals 
rendered  any  further  opinion  than  that  reported  below. 

Edward  D.  McCarthy  and  Robert  Ludlow  Fowler^ 
for  relator  and  appellant. — I.  The  writ  of  mandamus 
is  the  appropriate  remedy  (People  ex  reL  Lawrence  t?. 
Supervisors  of  Westchester,  73  N.  Y,  173 ;  People  ex 
rel.  Schenectady  Astron.  Observ.  v.  Allen,  42  Id.  404). 
The  superintendent's  duty  is  ministerial,  not  judicial, 
as  he  has  no  discretion  in  this  case  {Laws  1869,  c.  366 ; 
Laws  1853,  c.  466,  §  23,  amended  1862,  c.  367,  §  5 ; 
Laws  1849,  as  modified  by  Laws,  1853,  c.  463,  §  22 ; 
Laws  1859,  c.  366,  §§  3,  8). 

II.  The  relator  was  admitted  into  this  State  prior  to 
1873,  and  in  construing  the  original  license  to  relator, 
it  must  be  assumed  that  the  business  of  insurance  was  a 
valid  business  recognized  by  the  common  law.  Any 
statute  regarding  the  original  license,  its  duration  and 
effect  must  be  construed  in  reference  to  the  principles 
of  the  common  law  (People  ex  rel.  Osterhout  v.  Perry, 
13  Barb.  206).  The  fact  that  the  relator  was  required 
to  file  an  annual  statement  and  to  take  out  a  renewal 
certificate  of  authority  did  not  define  the  duration  of 
the  original  license  to  relator.  The  original  license  to 
do  business,  being  for  an  indefinite  time,  was  for  the 
period  of  relator's  corporate  existence  or  until  the  State 
by  a  general  law  shall  otherwise  limit  the  license. 
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III.  The  relator's  charter  enabling  it  to  effect  both 
fire  and  marine  insurances,  in  so  far  as  these  chartered 
powers  are  consistent  with  the  domestic  policy  of  this 
State,  the  relator  is  entitled  to  have  such  chartered 
power  recognized  and  protected  by  comity  (Merrick  v. 
Van  Santvoord,  34  If.  T.  208). 

IV.  There  is  no  manifestation  of  any  policy  on  the 
part  of  the  State  to  exclude  foreign  corporations  simply 
because  they  effect  both  fire  and  marine  insurances. 
The  court  should  not  imply  such  a  policy  from  c.  490, 
Laws  of  1879,  acts  relating  to  domestic  insurance  corpo- 
rations only  (Oakley  v.  Aspinwall,  3  If.  T.  647,  568). 
This  would  be  to  prohibit  by  inference  a  foreign  cor- 
poration from  pursuing  a  valid  common  law  business, 
in  this  State.  The  principle  of  sovereighty  has  not 
gone  so  far  as  to  raise  a  principle  of  exclusion  by  infer- 
ence. 

V.  Chapter  693  of  the  Laws  of  1873,  conferring 
power  on  the  superintendent  in  his  judgment  to  refuse 
admission  to  any  insurance  corporation  of  another  State, 
when  such  refusal  shall  best  promote  the  interest  of  the 
people  of  this  State,  has  no  relation  to  the  status  of 
relator,  as  it  was  admitted  prior  to  the  passage  of  this 
act.      ^ 

VI.  Chapter  593  of  the  Laws  of  1873  is  in  any  event 
unconstitutional,  because  it  delegates  a  legislative  pow- 
er to  the  superintendent  of  the  insurance  department 
(Barto  V.  Himrod,  8  N.  T.  483,  491,  492 ;  Bradley  v. 
Baxter,  15  Barh.  123). 

Austin  A.  Yates^  for  respondent  Fairman  (superin- 
tendent of  insurance). — I.  The  issuance  or  refusal  of  a 
certificate  or  a  renewal  certificate  of  authority  is  a  mat- 
ter of  discretion  with  the  superintendent  of  insurance 
{Laws  1853,  c.  463,  §  22 ;  Id.  c.  466,  §  28 ;  Laws  1873, 
c.  593,  §2).  Mandamus  can  compel  action,  but  it  can- 
not control  discretion  (Hutchinson  v.  Comm'r  of  Canal 
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Fund,  25  Wend.  692  ;  26  Id.  658  ;  18  Id.  78 ;  People  ex 
Tel.  Taylor  v.  Brennan,  89  Barb.  622,  651). 

II.  The  relator  was  not  admitted  to  do  business  in 
this  State,  for  more  than  one  year  {vide  Hartford  Life 
and  Ann.  Ins.  Co.  v.  Fairman,  decided  special  term, 
September,  1882) ;  but  even  if  it  was  originally  admitted 
for  a  longer  term  the  relator  voluntarily  retired  from 
this  State  in  1872,  and  when  it  was  re-admitted  in  1873, 
it  was  only  permitted  to  do  fire  insurance  business,  and 
it  has  never  since  effected  marine  risks. 

III.  The  doctrine  of  comity  will  not  admit  this 
company  to  do  a  class  of  business  prohibited  to  New 
York  corporations  by  the  statute  of  New  York.  The 
admission  of  foreign  insurance  companies  is  an  act  of 
indulgence  (Paul  v.  Virginia,  8  Wall.  166)  and  not  of 
right. 

IV.  The  superintendent  is  forbidden  by  law  {Laws 
1879,  c.  490,  §  2)  to  issue  the  certificate  sought. 

Lakdon,  J. — The  superintendent  of  insurance  upon 
the  application  of  the  relator  considered  its  request  to 
be  permitted  to  do  a  marine  insurance  business  within 
this  State  and  refused  it.  If  a  mandamus  would  lie 
against  the  superintendent  in  a  matter  of  this  nature, 
it  would  be  to  compel  him  to  consider  the  relator's  ap- 
plication and  act  upon  it.  The  mandamus  is  therefore 
not  necessary.  Whether  the  determination  of  the 
superintendent  upon  the  petition,  and  the  facts  appU- 
cable  thereto,  may  be  reviewed  by  this  court  upon 
certiorari  or  appeal  is  a  question  not  now  before  us. 

Motion  for  mandamus  denied,  with  costs. 
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LONDRIGGAN  v.  N.  Y.  &  NEW  HAVEN  R.  R.  CO. 
J!f.  T.  Superior  Court ;  Special  Term^  February^  1882. 

Action  for  causing  Death. — Foreign  Corporation;  Limit ati6n 

OP  Action. 

A  corporation  of  another  State  sued  here  on  our  statute  for  causing 
death,  may  plead  the  short  limitation  peculiar  to  that  statute  (Cade 
Civ.  Pro.  §1902);  for  this  limitation,  not  being  a  provision  of 
the  general  statute,  but    **a    different  limitation    prescribed  by 

•  law  "  {Id,  §  414),  the  case  is  taken  out  of  the  general  rule  by  which 
a  foreign  corporation  (being  deemed  a  non-resident  under  §401), 
cannot  avail  itself  of  the  limitations  in  the  general  statute.* 

*  For  greater  convenience,  we  here  annex  the  sections  of  the  Code 
of  Civil  Procedure  alluded  to  in  the  judge^s  opinion. 

Section  401.  '*  If,  when  the  cause  of  action  accrues  against  a 
person,  he  is  without  the  State,  the  action  may  be  commenced  within 
the  time  limited  therefor,  after  his  return  into  the  State.  If,  after  a 
cause  of  action  has  accrued  against  a  person,  he  departs  from  and 
resides  without  the  State,  or  remains  continuously  absent  therefrom 
for  the  space  of  one  year  or  more,  the  time  of  his  absence  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action.  But 
this  section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two  of  this  act,  remains  in  force." 

Section  414.  '^The  provisions  of  this  chapter  apply,  and  consti- 
tute the  only  rules  of  limitation  applicable  to  a  civil  action  or  special 
proceeding,  except  in  one  of  the  following  cases: 

**  1.  A  case,  where  a  different  limitation  is  specially  prescribed  by 
law,  or  a  shorter  limitation  is  prescribed  by  the  written  contract  of 
tho  parties.'' 

Section  1902.  **The  executor  or  administrator  of  a  decedent, 
who  has  left,  him  or  her  surviving,  a  husband,  wife,  or  next  of  kin, 
may  maintain  an  action  to  recover  damages  for  a  wrongful  act, 
neglect,  or  default,  by  which  the  decedent's  death  was  caused,  against 
a  natural  person  who,  or  a  corporation  which,  would  have  been  liable 
to  an  action  in  favor  of  the  decedent  by  reason  thereof,  if  death  had 
not  ensued.  Such  an  action  must  be  commenced  within  two  years 
after  the  decedent's  death." 
Vol.  Xn.— 18 
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Demurrer  to  answer. 

This  was  an  action,  brought  by  plaintiff  as  adminis- 
trator of  the  estate  of  Patrick  Londriggan,  deceased, 
against  the  defendant,  a  foreign  corporajtion  created 
and  existing  under  and  by  virtue  of  the  laVs  of  the 
state  of  Connecticut,  to  recover,  $5,000,  with  interest, 
costs,  disbursements,  &c.,  for  the  killing  of  the  said 
Patrick  Londriggan,  deceased,  by  one  of  .defendant's 
trains,  which  was  running  at  a  speed  of'  twenty-five 
miles  an  hour  or  more,  near  Fordham  station  in  the 
city  of  New  York,  about  six  o'clock  on  the  evening  of 
October  23,  1878.  It  was  alleged  that  his  death  was 
caused  by.  the  carelessness  and  negligence  of  the  de- 
fendant, its  agents,  servants  and  employes. 

The  defendants  in  their  answer  set  up  a  general  de- 
nial as  to  the  allegations  concerning  the  death  of  Lon- 
driggan, stating  that  it  was  caused '  by  his  own  negli- 
gence ;  and,  second,  for  a  farther  defense  claimed  that 
the  action  was  not  commenced  within  two  years  after 
the  death  as  aforesaid,  and  demanding  judgment,  asked 
that  the  complaint  be  dismissed  with  costs ;  to  which 
"second  and  further  defense  the  plaintiff  demurred, 
upon  the  ground  that  it  was  insufficient  in  law  and 
upon  the  face  thereof." 

Henry  Cooper^  for  plaintiff. 

William  E.  Barnett^  for  defendant. 

Sedgwick,  Ch.  J. — If  it  were  not  for  section  401 
Code  Civ.  Pro.,  the  limitation  of  the  time  of  enforcing 
civil  remedies,  would  be  applied  to  all  defendants  irre- 
spective of  their  being  in  or  out  of  the  state,  residents 

Compare  with  the  case  in  the  text,  the  case  of  Kaiser  «.  Kaiser,  Id 
Hun^  602,  "Where  the  rule  of  the  general  statute,  that  a  limitation 
must  be  pleaded  to  be  available,  was  applied  by  analogy  to  the 
special  short  limitation  prescribed  by  the  statute  of  div^orce. 
Compare  National  State  Bank  of  Newark  v,  Boylan,  2  Ahb,  N,  C.  216. 
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or  non-residents,  at  the  time  of  the  accruing  of  the 
action  or  during  the  limited  time. 

Upon  provisions  similar  to  section  401,  it  was  held, 
that  foreign  corporations  could  not  avail  themselves  of 
the  statute  of  limitations,  because  such  provisions 
applied  to  corporations  as  well  as  natural  persons,  and 
a  foreign  corporation  was  always  without  the  State 
Olcott  V.  Tioga  R.  R.,  20  IT.  T.  210. 

Section  414  declares  that  the  provisions  of  chapter 
4  shall  apply,  except  in  a  case  where  a  different  limi- 
tation is  specially  prescribed  by  law.  If  this  were  all 
inasmuch  as  the  present  case  is  under  section  1902, 
which  prescribes  a  special  limitation  of  two  years,  it 
would  seem  to  be  clear  that  the  provision  of  section 
401  does  not  apply  to  the  case,  and  the  plaintiff  is  not 
authorized  to  commence  the  action  at  any  time  after 
the  time  Specially  limited  therefor,  has  passed. 

The  only  doubt,  however,  that  occurs  to  me  would 
be,  if  at  all,  created  by  the  question  whether  the  words 
the  "provisions  of  this  chapter"  were  not  so  limited 
by  its  connection  as  not  to  refer  to  all  the  provisions  in 
the  widest  sense,  but  to  refer  to  the  times  specifically 
declared  within  which  actions  might  be  begun,  e.  g.^ 
20  years  for  ejectment,  6  years  for  contracts  not  under 
seal,  &c.  The  words  are,  "The  provisions  of  this  chap- 
ter apply  and  constitute  the  only  rules  of  limitations 
applicable  to  a  civil  action,"  &c.  A  scrutiny  of  section 
401,  shows  that  the  enlargement  of  the  time  given  by 
it,  upon  the  conditions  it  names  is  in  an  exact  sense  a 
limitation  of  time  and  is  a  rule  of  limitation,  as  also  are 
the  specific  terms  before  named  in  the  chapter. 

The  demurrer  should  be  overruled,  with  Judgment 
for  defendant. 
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PEYSER  V.  NEW  YORK  ELEVATED  R.  R.  CO. 

N.  Y.  Common  Pleas;  Oeneral  Term^  Marchy  1883. 

Action  for  damages  bt  sbbction  of  Railboad  in  Hiohway. — 

Presumption  as  to  Assessment. — ^Nuisance  to  abutting 

Owner. — New  Trial,  or  Modification  of  Judgment. 

Abutting  owners  are  entitled  to  enjoy  the  benefits  of  a  public  sticet 
in  New  York  city  opened  under  the  act  of  1813,  it  being  a 
presumption  that  they  paid  tlierefor  when  assessed  for  its  opening. 

The  rule  in  Story  «.  New  York  Elevated  R.  R.  Co. ,  11  Ahb.  K  €, 
836, — that  an  abutting  owner  is  entitled  to  damages,  if  light,  air 
and  access  are  interfered  with, — applies  where  the  street  is  held  by 
the  city  in  trust  for  public  use  as  a  highway,  as  well  as  where  the 
fee^  subject  to  such  easement,  is  in  the  abutting  owner. 

In  case  of  an  erroneous  ruling  below,  if  the  appellate  court  cannot  see 
that  the  appellant  was  not  influenced  by  it  in  the  subsequent 
presentation  of  his  case,  they  will  not  refuse  a  new  trial,  and  award 
what  appears  to  bo  the  proper  judgment  in  reliance  upon  the 
findings,  which  may  have  been  thus  effected.* 

Appeal  from  a  judgment  entered  upon  the  report  of 
a  referee  dismissing  plaintiff's  complaint  upon  the 
merits  of  the  action  with  costs. 

This  was  an  action  brought  by  Fred^^ick  M-  Peyser 
of  the  city  of  New  York  against  the  Metropolitan  Ele- 
vated Railroad  Company,  to  recover  damages  for  injury 
to  his  property,  No.  106  Amity  street,  resulting  from 
the  erection,  existence  and  use  of  the  elevated  railroad 
structure  upon  that  street. 

One  of  its  columns  i)a8ses  through  Mr.   Peyser's 

*  Upon  this  subject  see  the  followiog  cases  :  Canaday  e.  Stiger, 
65  N,  Y.  452;  Schreyer  e.  Mayor,  &c.  of  K  Y.,  40  Super.  C%. 
(/.  &  S,)  255;  Eingsley  v.  City  of  Brooklyn,  5  Ahb.  N,  (7.  1,  4,  note; 
affirmed  in  7  Id.  28;  8.  C,  78  N.  T.  200;  Richardson  v.  Home  Ins. 
Co.,  47  Super,  Ct.  (J.  db  S.)  138;  Robert  t.  Corning,  23  Bun,  209; 
Whitehead  9.  Kennedy,  69  If.  F.  462;  First  Nat.  Bk.  of  Cincinnati  v. 
Kelly,  57  iV.  T.  84 ;  Fitzhugh  v.  Wiman,  9  K  T.  559. 
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vault,  and  is  ia  front  of  and  about  five  feet  from  the 
steps  leading  to  his  house.  Amity  street  was  opened 
under  the  act  of  1813,  and  the  fee  thereof  is  in  the  city. 

Whitehead  &  Stuartj  for  appellant. 
Dorsheimer^  Bacon  <fe  DeyOy  for  respondent. 

Van  Brunt,  J. — ^The  counsel  for  the  respondents 
have  claimed  that  the  decision  of  the  case  of  Story  v. 
New  York  Elevated  R.  R.  Co.  by  the  court  of  appeals 
does  not  apply  to  the  case  at  bar,  because  the  deed  from 
the  city  of  the  Story  lot  contained  a  covenant  that  Front 
street  should  be  and  remain  an  open  street  forever ;  and 
no  such  covenant  can  be  shown  by  the  plaintiff  in  respect 
to  this  lot. 

What  the  plaintiff  does  show  is  that  the  street  in 
front  of  his  lot  was  opened  under  the  act  of  1813,  and 
the  presumption  is  that  the  abutting  owners  paid  for  the 
said  street  by  being  assessed  for  the  benefits  which  the 
opening  of  said  street  would  confer  upon  their  property. 
TOiey  having  paid  for  such  benefits,  they  are  entitled 
to  enjoy  them,  and  certainly  have  an  equal,  if  not  great- 
er, title  to  such  enjoyment  than  if  there  had  been  a 
covenant  made  that  the  street  should  be  and  remain 
open  forever.  It  may  be  true  that  the  courts  of  this 
State  have  gone  very  far  toward  deciding  that  abutting 
owners  have  no  rights,  although  they  have  bought  and 
paid  for  the  same,  which  the  legislature  are  bound  to 
respect ;  but  the  majority  of  the  court  in  the  Story 
case  clearly  held  that  where  light,  air  and  access  are 
interfered  with,  to  which  an  abutting  owner  is  entitled 
by  grant  or  contract  by  any  corporation  acting  under 
authority  of  the  legislature,  damages  for  such  inter- 
ference must  be  paid.  It  would  seeto,  therefore,  that 
the  Story  case  is  decisive  of  the  case  at  bar. 

It  was  urged  by  the  plaintiQF  and  appellant  that  no 
new  trial  should  be  had  in  this  action  because  the  ref- 
eree has  found  all  the  facts  necessary  to  enable  the 
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court  to  give  the  plaintiff  an  affirmative  jodgment 
What  objections  the  defendants  may  have  had  no  tes* 
timony  offered  by  the  plaintiff  upon  the  question  of 
damages,  or  to  the  findings  of  the  referee,  are  not 
before  ns. 

Whether  the  defendants  may  not  have  relied  to 
some  extent  npon  the  then  condition  of  the  decision, 
as  to  their  liability  in  offering  of  their  evidence,  we  do 
not  know  ;  and  certainly  the  general  term  cannot  de- 
prive the  defendants  of  their  right  to  be  heard  upon  ex- 
ceptions taken  to  evidence  and  their  right  to  except 
to  the  referee's  findings. 

The  judgment  must  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide'  the  event. 


HUTSON  V.  MORRISANIA  STEAMBOAT  CO. 
N.  Y.  Marine  Courts*  ChamheiSj  March^  1881. 

JuDauBNT. — Action  aoainst  Cobpobatiok. — Ordbb  fob  Tbial  of 
Issues. — ^Entbt  of  Judombnt  without  Ordsb  of  Coubt. 

In  an  action  against  a  corporation  founded  on  a  note,  if  the  defendant 
omits  to  serve  with  its  answer  an  order  directing  trial  of  the  issues 
raised  by  the  pleadings,  application  to  the  court  is  not  necessary  to 
enable  the  plaintiff  to  enter  up  judgment  in  bis  favor  {Code  Civ. 
Pro.  i  1778). 

Motions  for  judgment  in  four  actions  npon  promis- 
sory notes  made  by  defendant,  a  corporation,  on  the 
ground  that  no  order  of  a  judge  directing  trial  of  the 
issues  was  served  with  the  answer. 

Ha  WES,  J.— [After  referring  to  the  issues  raised  by 
the  pleadings.]— The  defendant  corporation,  however, 
has  not  complied  with  section  1778  of  the  Code  requiring 

*  By  Act  of  1888,  c.  26,  the  name  of  this  court  is  changed  to  the 
"City  Court  of  New  York." 
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an  order  to  be  served  with  the  answer.  The  plaintiflf 
is  entitled  to  judgment  under  that  section,  and  while  I 
have  no  doubt  that  he  could  enter  up  his  judgment 
without  application  to  the  court,  yet  I  am  not  justified 
in  declining  jurisdiction  in  the  interpretation  of  the 
statute,  as  it  is  new,  and  the  practice  under  it  is  as  yet 
undetermined.  The  provisions  of  the  Revised  Statues 
affecting  this  subject  (part  3*,  ch.  8,  title  4,  art.  1,  sec. 
8)*  authorized  the  plaintiflf  in  an  action  against  a  cor- 
poration founded  on  a  note  or  other  evidence  of  debt  to 
apply  to  the  court  for  judgment  on  the  return  day,  and 
the  court  then  rendered  judgment  in  favor  of  plaintiff, 
unless  it  was  made  to  appear  that  the  corporation  had 
a  good  and  substantial  defense  on  the  merits.  Section 
1778  of  the  Code  modifies  this  statue  in  conformity  to 
the  Code  practice,  and  makes  it  incumbent  on  the  de- 
fendant corporation  to  establish  such  prima  facie  proof 
of  merits  by  procuring  from  the  judge  an  order  direct- 
ing that  the  issues  presented  by  the  pleadings  be  tried, 
and  in  case  such  order  is  not  obtained  and  served,  the 
section  provides  that  the  plaintiff  may  enter  up  his  judg- 
ment  in  the  same  manner  and  with  like  effect  as  if  no 
answer  had  been  served  ;  and,  consequently,  no  applica- 
tion to  the  court  is  necessary.  The  provisions  of  section 
1778  are  clearly  intended  to  prevent  corporations  from 
interposing  dilatory  pleas  by  compelling  them  to  obtain 
from  the  court  an  adjudication  of  the  meritoriousness 
of  their  defense,  and  when  not  obtained  it  virtually  de- 
clares the  answer  a  nullity,  and  directs  plaintiff  to  take 
judgment  with  like  effect  and  in  like  manner  as  in  case 
of  default  in  its  service. 

An  order  will  be  entered  directing  judgment  for  the 
plaintiff  in  the  four  actions,  but  as  plaintiff  could  have 
taken  judgment  without  application  to  the  court,  no 
costs  of  these  motions  will  be  granted. 


♦  1  72,  i?.  458, 1 8  (3  Id.  6  ed.  741,  {  6). 
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SCHLEGEL  v.  AMERICAN  BEER  AND  ALE 

BOTTLING  CO. 

W.  T.  Marine  Court,  Chavibers,  November^  1882. 

Action   against   Corporation. — Judgment. — 8erticb  of  Order 
FOR  Trial  of  Issues. —Time   of   Entry   of   Judgment 

in  Marine  Court. 

In  an  action  in  the  marioe  court  against  a  corporation,  upon  a 
promissory  note,  the  plaintiff  may,  under  the  Code  of  vivil 
Procedure,  §  1778,  enter  judgment  in  his  faTor  upon  the  expiration 
of  six  days  after  service  of  the  complaint,  if  the  defendant  has  not 
served  with  its  answer  an  order  of  a  judge  directing  trial  of  the 
issues. 

The  rules  that  in  construing  a  statute  the  court  must  consider  its 
probable  object,  and  so  construe  it  as  to  carry  into  effect  the 
intention  of  the  legislature,  and  that  all  statutes  in  pari  materia 
must  be  construed  together, — applied. 

Motion  to  vacate  a  jadgment. 

The  nature  of  the  action  and  the  facts  snflBciently 
appear  in  the  opinion. 

Hawes,  J . — This  action  is  brought  upon  a  promis- 
sory note  made  by  the  defendant,  a  domestic  corpo- 
ration. 

The  summons  was  served  on  October  12,  1882,  and 
no  order  of  the  judge  directing  the  issues  presented 
by  the  pleadings  to  be  tried,  in  compliance  with  section 
1778  of  the  Code,  was  served  with  the  answer,  nor  was 
any  such  order  obtained  or  filed.  On  the  19th  plaintiff 
entered  judgment,  on  the  ground  of  the  failure  to  serve 
such  an  order. 

The  motion  is  now  made  to  vacate  the  judgment, 
upon  the  theory  that  the  right  to  enter  judgment  was 
not  complete  until  the  expiration  of  twenty  days  after 
service  of  the  complaint . 

The  question  has  not  arisen  before  in  this  court,  and 
its  decision  is  therefore  of  some  importance  as  deter- 
mining the  practice. 
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It  is  a  well  settled  rule  of  interpretation,  that  words 
which  are  not  ambiguous  shall  be  interpreted  literally, 
and  full  effect  shall  be  given  them  by  the  court ;  and  in 
that  phase  of  the  case  it  is  clear,  that  the  court  would 
have  no  power  to  order  the  entry  of  judgment  until  after 
the  lapse  of  twenty  days  from  service  of  the  complaint, 
as  the  language  in  that  regard  is  clear  and  explicit. 
But  the  very  section  which'  embodies  this  provision  also 
declares  that  ^'in  such  an  action,  unless  the  defend- 
ant serves  with  a  copy  of  his  answer,  a  copy  of  an  order 
of  a  judge, "  &c.,  plaintiff  may  take  judgment  as  in 
case  of  default  in  pleading. 

The  Code  provides  that  answers  in  this  court  shall 
be  due  in  six  days  instead  of  twenty,  and  all  notices 
and  orders  are  made  to  conform  to  this  general  principle 
so  far  as  the  practice  here  is  concerned. 

The  court  is  therefore  called  upon  to  determine  the 
intent  of  the  Legislature  in  this  enactment. 

As  is  said  by  Chancellor  Walworth  in  Donaldson 
V.  Wood  (22  Wend,  395),  the  court  must  consider  the 
''necessity  and  probable  object  of  the  change,  and  then 
give  such  construction  to  the  language  used  by  the  law- 
makers in  providing  the  remedy,  as  to  carry  their  inten- 
tion into  effect  so  far  as  it  can  be  ascertained  from  the 
terms  of  the  statute  itself ;"  and  this  construction  must 
be  such  as  is  warranted  by  the  words  of  the  act.  The 
further  principle  of  interpretation  must  be  considered 
viz.,  that  all  statutes  in  pari  materia  must  be  construed 
together. 

With  these  principles  in  mind,  it  seems  clear  that 
the  Legislature  intended  that  the  order  of  the  judge 
should  be  served  within  the  time  when  the  answer  was 
due,  and  when  the  statute  provides  that  the  answer 
should  be  due  in  six  days,  the  order  should  be  seiTed 
within  that  time ;  and  it  seems  unnecessary  to  discuss 
the  reasonableness  of  such  a  construction,  for  it  is  fairly 
inferable  from  the  section  itself,  as  well  as  from  the 
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general  intent  and  purpose  of  the  provision.  This 
section  took  the  place  of  2  Revised  Statutes,  468,  c.  8, 
title  4,  art.  5,  §  8,  which  authorized  the  plaintiff  in  an 
action  against  a  corporation,  founded  on  a  note  or  other 
evidence  of  debt,  to  apply  to  the  court  for  judgment 
on  the  return  day,  and  the  court  then  rendered  judg- 
ment in  favor  of  plaintiff,  unless  it  was  made  to  appear 
that  the  corporation  bad  a  good  and  substantial  defense 
on  the  merits.  It  is  clear  therefore  that  the  return  day. 
under  the  old  practice  was  the  essential  element  of  time, 
and  the  court  is  bound  to  construe  the  present  pro- 
vision* in  the  light  of  the  former  legislation  and  the 
former  practice. 

The  present  practice  only  modifies  the  former  by 
making  it  conform  to  the  Code  practice,  and  compels  the 
corporation  to  establish  ii,  prima  facie  case  of  merits  on 
or  before  the  return  day,  whenever  that  may  be. 
"When  the  object  of  the  Legislature  is  plain  and 
unequivocal,  courts  ought  without  violence  to  the  words 
to  adopt  such  a  construction  as  will  but  efiectuate  the 
intentions  of  the  lawgivers."  I  have  no  doubt  that  the 
construction  given  to  this  statute  by  the  plaintiff  was 
the  just  and  proper  one,  and  that  the  time  in  which  the 
order  of  the  jadge  must  be  served  is  limited  in  this 
court  to  six  instead  of  twenty  days. 

Motion  denied,  with  costs. 


ABBOTT'S    NEW   CASES.  2«3 


Bertles  v,  Nunan. 


BEETLES  V.  NUNAN. 
-ZT.  T.  Court  of  Appeals  ;  April,  1883. 

Husband  Am)  Wtfb,   and    thb   Mahrisd  Woman's  Statxttes. — 

Dbbd.— Tenancy  by  thb  Entirety. 

The  common  law  rule  that  a  deed  to  husband  and  wife  gives  them  an 
estate  as  tenants  by  the  entirety,  has  not  been  changed  by  the 
married  woman's  acts  of  1848,  1849,  1860  and  1862.  * 

Under  the  common  law  rule  on  this  subject,  when  land  was  conveyed 
to  husband  and  wife,  they  did  not  take  as  tenants  in  common,  nor 
as  joint  tenants,  but  became  8Cized  of  the  entirety,  per  tout  et  non 
per  my,  and  upon  the  death  of  either  the  whole  survived  to  the 
other.  The  survivor  took  the  estate,  not  by  right  of  survivorship 
simply,  but  by  virtue  of  the  grant  which  vested  the  entire  estate  in 
each  grantee.  During  the  joint  lives  the  husband  could,  for  his 
own  benefit,  use,  possess  and  control  the  land,  and  take  all  the 
profits  thereof,  and  he  could  mortgage  and  convey  an  estate  to 
continue  during  the  joint  lives,  but  he  could  not  make  any  disposi- 
tion of  the  land  that  would  prejudice  the  right  of  his  wife  in  case 
she  survived  him. 

L.  1848,  p.  307,  c.  200,  §  8,  as  amended  by  L.  1849,  p.  528,  c.  875,— 
allowing  married  woman  to  take,  <&c.,  from  any  other  than  her  hus- 
band and  hold  to  her  sole  and  separate  use,  and  convey,  &c.,  interest 
or  estate  therein,  in  the  same  manner  and  with  like  effect  as  if  un- 
married, &c., — gives  the  wife  no  greater ,  right  to  receive  convey- 
ances than  she  had  at  common  law,  but  its  sole  purpose  was  to 
secure  to  her  during  coverture,  what  she  did  not  have  at  common 
law,  the  use,  benefit  and  control  of  her  own  estatb,  and  the  right 
to  convey  and  device  it  as  if  unmarried. 

L.  1860,  p.  157,  c.  90,  §  1, — which  provides  that,  the  property  as  her 
sole  and  separate  property  of  a  married  woman  and  that  which 
comes  to  her  by  descent,  devise,  bequest,  gift  or  grant,  or  which  she 
acquires  by  her  business  or  services  on  her  sole  or  separate  account; 
and  that  which  a  woman  married  in  this  State  owns  at  the  time  of 
her  marriage,  &c.,  shall  notwithstanding  her  marriage  be  and  remain 
her  solo  and  separate  property,  not  subject  to  the  interference  or 
control  of  her  husband,  &c.,  and  section  8  of  that  act  as  amended 
by  L.  1862,  p.  848,  c.  172,  providing  that  **any  married  woman 
possessed  of  real  estate  as  her  separate  property  may  bargain,  sell 
and  convey  such  property,  and  enter  into  any  contract  in  reference  to 
the  same,  with  the  like  effect  in  all  respects  as  if  she  were  nnmar- 
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lied,"— do  not  limit  or  define  what  estate  the  husband  and  wife  shall 
take  in  lands  conveyed  to  them  jointly.  Their  utmost  effect  is  to 
enable  the  wife  to  control  and  convey  whatever  estate  she  gets  by 
any  conveyance,  made  to  her  solely,  or  to  her  and  others  jointly. 

Whether  these  provisions  apply  to  real  property  conveyed  to  husband 
and  wife, — Qttery  f 

In  general  the  common  law  rule  as  to  the  unity  of  husband  and  wife 
has  not  been  abrogated  further  than  expressly  indicated  by  the  pro- 
visions of  the  married  woman's  act.  The  common  law  incidents  of 
marriage  are  swept  away  only  by  express  enactments.^ 

It  seemSj  that  the  common  law  rules  as  to  the  liability  of  the  hus- 
band for  the  torts  and  crimes  of  his  wife  are  still  substantially  in 
force. t 

The  cases  of  Goclet  v.  Gori,  31  Barb.  314;  Farmers'  &  Mechanics'  Kat. 
Bk.  of  Rochester  v,  Gregory,  49  Barb.  155 ;  Miller  v.  Miller,  9  Abb. 
Ft.  N.  8.  444;  Freeman  «.  Barber,  3  8upm.  Ct.  {T.  d  C.)  574;  Beach 
V.  Hollister,  3  Hun,  519;  Ward  v.  Krumm,  54  How.  Pr.  95;  Forsyth 
f>.  McCall,  27  Alb.  L.  J.  199,  and  Meeker  «.  Wright,  7  Abb.  If.  T. 
Dig.  (first  supplement  to  new  edition)  p.  602,  note  3, — approved. 

The  cases  of  Feeley  v.  Buckley,  28  Hun,  451 ;  Zorntleui  v.  Bran,  16 
Weekly  Dig.  458;  and  Meeker*.  Wright,  76  N.  T.  262;  8.  C,  7 
Alb.  N.  C.  299, —overruled. 

Whether,  since  the  married  woman's  acts,  the  husband  has  the  control 
and  use  of  the  property,  during  the  joint  lives,  in  real  estate  con- 
veyed to  him  and  his  wife  jointly,  Query  f  X 

*  The  decision  of  the  general  term  of  the  supreme  court  in  the 
first  department,  in  Shultz  v.  Shultz,  that  a  wife  can  sue  her  husband 
for  damngcs  for  an  assault  and  battery,  was  reversed  by  the  court  of 
i^jpeals,  without  opinion.     See  note  at  the  end  of  this  case. 

t  See  note  at  the  end  of  this  case. 

I  In  Stewart  f).  Patrick,  68  N.  7.  450,  it  was  held  that  where  an  en- 
try upon  premises  is  made  by  a  husband,  claiming  title  under  grants 
to  himself  and  wife  as  joint  tenants,  ond  when  possession  is  de- 
manded of  the  wife  she  refuses  to  give  it,  thus  asserting  a  claim  to  the 
land,  she  is  a  proper  party  in  an  ejectment  suit,  not  as  answerable  for 
her  husband's  tortious  acts,  but  as  one  claiming  possession  and  title 
(Code  Pro.  §  118).  An  action  of  ejectment  without  her  as  a  party 
would  be  defeated.  Compare  White  f>.  Hilton,  11  Wash,  Law  Bep, 
854. 

In  Baker  r.  Lamb,  11  Hun,  6 id,  it  was  held  that  where  land  is 
conveyed  to  a  husband  and  wife  jointly,  the  wife  is  not  seized  of  a 
sufficient  separate  estate  therein  to  enable  her  to  charge  the  same  with 
the  payment  of  a  promissory  note  made  by  her. 
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Appeal  from  a  judgment  rendered  on  a  submission 
of  controversy. 

Ellen  Bertles,  individually  and  as  administratrix  of 
the  estate  of  Hannah  Day,  united  with  James  Nunan 
in  the  submission  to  the  supreme  court  in  the  county 
of  Erie,  in  the  fourth  department,  of  a  case  stat- 
ing facts  admitted  (under  Code  Civ.  Pro.  §  1297)  for 
the  purpose  of  determining  a  question  of  title  to 
land. 

The  land  in  question  was  conveyed  August  1,  1868, 
to  Cornelius  Day,  aud  Hannah  his  wife,  the  decedent 
who  were  married  before  1847.  The  material  part,  of  the 
deed  were  as  follows:  "This  instrument,  executed 
this  1st  day  of  August,  1868,  by  and  between  Nelson 
K.  Hopkins  and  Louise  H.  Hopkins,  of  the  city  of 
Buffalo,  county  of  Erie  and  State  of  New  York,  parties 
of  the  first  part,  and  Cornelius  Day  and  Hannah  Day, 
his  wife,  of  the  same  place,  parties  of  the  second  part, 
Witnesseth,  etc.,  that  the  said  parties  of  the  first  part 
.  .  .  have  sold,  and  by  these  presents  do  grant  and 
convey  to  the  said  parties  of  the  second  part,  their  heirs, 
and  assigns,  all  that  tract  or  parcel  of  land,  situate," 
etc. 

The  husband,  grantee,  died  about  August  4,  1877, 
leaving  surviving  him,  (beside  several  heirs  who  were 
not  parties  to  the  submission)  his  wife,  who  was  and 
thereafter  remained  in  possession  of  the  land  till  she 

According  to  the  intimation  in  GreenQian  v.  Grcenndan  (III.  May  10, 
1883%  mem.  in  15  Chie.  L.  N,  203,  the  relations  of  husband  and  wife 
are  such  that  uuder  no  circumstances  can  the  bar  of  the  statute  be  in- 
voked bj  either  against  the  other,  especially  as  to  land  owned  by  them 
as  tenants  in  common. 

It  was  held  in  Lash  v.  Lash,  58  Ind,  520,  that  where  a  divorce 
is  decreed  between  husband  and  wife  to  whom  real  estate  has  been 
conveyed  *'as  joint  tenants,  survivor  taking  the  whole,"  they  there- 
by become  joint  tenants  of  the  same  daring  life,  and,  on  the  death 
of  either,  the  whole  estate  vests  in  the  survivor. 
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died  in  April,  1879,  leaving  Ellen  Bertles,  the  plaintiff 
herein,  her  sole  heir.  Ellen  Bertles  took  out  letters  of 
administration,  and  the  deceased  wife,  grantee,  having 
left  debts  in  excess  of  assets,  caused  the  land  to  be 
sold  under  an  order  of  the  surrogate  and  the  defendant 
Nunan  became  the  purchasier ;  but  refused  to  accept 
a  conveyance  and  pay  the  price,  on  the  ground  that 
the  wife  was  never  seized  of  naore  than  an  undivided 
half. 

The  Supreme  Court  without  rendering  any  opinion 
overruled  the  objection  and  directed  the  purchaser  to 
fulfill. 

He  appealed  to  this  conrt. 

Spencer  Oliiiton  {Marshall^  Clinton  &  Wilson^ 
attorneys),  for  defendant,  appellant. — I.  After  quoting 
the  acts,  and  relying  on  Meeker  &  Wright  {below  cited). 

The  argument  of  the  respondent  reduced  to  its 
narrowest  dimensions  results  in  this  syllogism :  The 
married  woman's  acts,  so  called,  were  intended  to  give 
new  rights  to  married  women,  not  to  deprive  them  of 
any.  To  construe  a  deed  to  husband  and  wife  as  con- 
veying the  lands  to  them  as  tenants  in  common  and 
not  as  tenants  of  the  entirety,  deprives  her  of  the  right 
of  survivorship,  and,  as  restricting  her  rights,  is  con- 
trary to  the  true  intent  of  those  acts.  Therefore,  such 
a  deed  should  be  construed  as  vesting  title  in  the  hus- 
band  and  wife  as  tenants  of  the  entirety.  We  do  not 
concede  the  truth  of  the  minor  premise.  It  is  conceded 
that  husband  and  wife  took  as  tenants  of  the  entirety 
at  common  law,  because  they  were  regarded  as  one 
person.  Vir  et  uxor  sunt  quasi  unica  persona  quia 
caro  una  et  sangueis  unus  {Bracton^  lib.  6,  folio  416). 
This  doctrine,  founded  upon  the  accepted  inferi- 
ority of  the  woman,  logically  resulted  in  stripping  the 
married  woman  of  almost  all  property  rights  by  ref us- 
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ing  to  recognize  her  when  regarding  the  dual  entity  of 
husband  and  wife.  To  restore  these  rights  the  legis- 
lature passed  the  married  woman's  acts  of  1848-49 
and  1860  and  1862,  emancipating  her.  Her  identity 
was  separated  from  that  of  her  husband,  they  became 
two  persons,'  and  she  became  again  visible  to  the  eye 
of  the  law.  What  right  or  benefit  accrues  to  the  wife 
as  tenant  of  the  entirety  which  she  would  not  have  as 
tenant  in  common  ?  1.  As  tenant  of  the  entirety  she 
cannot  separate  her  estate  from  her  husband's.  As 
tenant  in  common  she  can.  2.  As  tenant  of  the 
entirety  her  husband  is  entitled  to  the  possession  of 
the  lands  and  to  the  income  and  profits  of  it.  As 
tenant  in  common  she  would  be  entitled  to  her  share. 
3.  As  tenant  of  the  entirety,  should  the  estate  be  turned 
into  money,  the  whole  would  belong  ■  to  her  husband 
or  his  creditors.  As  tenant  in  common  her  share 
would  still  belong  to  her  (Farmers'  &  Mechanics'  Bk. 
of  Eochester  v.  Gregory,  49  Barb.  155).  4.  Should 
the  land  be  deeded  to  the  husband  and  wife,  and  a 
third  person,  as  tenants  of  the  entirety,  the  husband 
arid  wife  would  take  as  but  one  person.  As  tenants  in 
common,  they  would  take  as  two  persons  (Barber  v. 
Harris,  16  Wend.  615).  It  will  be  seen  tlial  these  are 
not  benefits,  but  are  disabilities,  and  owe  their  exist- 
ence to  the  common  law  rule,  that  husband  and  wife 
are  one.  Then  the  minor  premise  of  the  syllogism  be- 
ing false,  the  conclusion  is  false  also. 

II.  No  reason  now  exists  for  maintaining  the  com- 
mon law  rule,  and  it  is  inconsistent  with  the  whole 
scheme  of  the  law  in  relation  to  husband  and  wife  as 
it  now  exists.  That  the  reason  for  the  rule  has  ceased  is 
shown  in  this,  that  the  identity  of  the  wife  is  lost  only 
when  the  husband  and  wife  are  named  as  grantees  in 
the  same  deed.  There  is  no  inherent  disability  in  her 
to  hold  land  in  common  with  her  husband.    If  the 
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land  is  conveyed  to  the  husband  in  common  with 
another  person,  and  that  person  conveys  his  share  to 
the  wife,  then  husband  and  wife  hold  as  tenants  in 
common,  and  the  wife  may  maintain  partition  (Moore 
V.  Moore,  47  iV^.  Y.  467).  This  court  should  ask  for 
some  stronger  reason  than  thp  maintenance  of  a  legal 
fiction  that  is  out  of  harmony  with  our  system  of  law, 
to  justify  it  .in  placing  upon  the  wife,  even  in  a  single 
instance,  the  onerous  burden  of  the  common  law  ;  and 
ask  for  a  more  potent  charm  than  the  mere  joining  of 
her  name  with  her  husband's  in  a  deed,  to  cause  her  to 
lose  her  identity  and  disappear  from  view. 

IIL  The  cases  decided  by  the  courts  of  other  states, 
which  may  be  cited  by  counsel  for  respondent,  while 
entitled  to  respect,  are  not,  and  should  not  be,  regarded 
as  controlling  authorities  upon  the  construction  of  our 
statute.  We  find  cases  decided  in  the  States  of  Penn- 
sylvania, Indiana,  Mississippi,  New  Jersey  and  Mary- 
land. In  Pennsylvania  we  find,  Bates  v.  Seeley,  46 
Pa.  Si.  248 ;  French  v.  Mehan,  56  Id.  286 ;  Diver  v. 
Diver,  Id.  106.  In  Bates  v.  Seeley  the  Jiahendum  clause 
of  the  deed  was  :  "To  be  held  by  the  said  parties  of  the 
second  part  in  unity,  under  the  decision  of  the  supreme 
court  of  Pennsylvania,  the  ca^e  of  Stackey  v.. 
Keefe,  in  26  Pa.  St.  397."  The  court  said  :  '^  A  deed 
thus  made  and  accepted  will  admit  of  but  one  construc- 
tion. It  must  have  the  effect  the  parties  intended.  If 
the  married  woman's  act  be  supposed  capable  of  con- 
troliang  the  wife's  interest,  the  toswer  is,  the  estate 
did  not  accrue  to  the  wife  within  the  meaning  of  that 
act,  and  she  had  no  such  interest  during  life  as  could 
descend  to  her  heirs,  living  her  huband."  This  case 
is  hardly  applicable  to  the  point  in  question.  In  the 
case  of  French  v.  Mehan,  the  Pennsylvania  statute 
was  not  alluded  by  court  or  counsel,  but  the  common 
law  rule  was  taken  as  law  and  used  to  protect  the  land 
in  the  wife  from  the  husband's  debts.    In   Diver  v. 
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Diver,  the  point  came  up  directly.     The  Pennsylvania 
statute  reads  as  follows  (Act  of  1848,  Pub.  L.  536,  § 
6) :  '*  And  all  such  property,  of  whatever  name  or  kind,  , 
which  shall  accrue  to  any  married  woman    during 
coverture  by  will,   descent,   deed  of  conveyance,  or 
otherwise,  shall  be  owned,  used  and  enjoyed  by  such 
married  woman,  as  her  own  separate  property."     The 
court  held  that  this  act  did  not  affect  the  force  and 
effect  of  the  deed  conveying  the  estate,  but  regulated 
its  enjoyment  after  it  is  conveyed  to  her,  to  be,  as  her 
separate  property  is  to  be,  enjoyed  as  property  settled 
to  her  separate  use.     That  the  oneness  of  husband  and 
wife  was  not  destroyed.     But  it  will  be  noted  that  the 
Pennsylvania  statute  does  not  recognize  the  separation 
of  liusband  and  wife,  as  our  statute  does.     It  lacks 
the  provision  that  the  married  woman  may  sell,  convey 
and  devise  her  property  as  if  unmarried.     Under  the 
law  of,  that  state  her  separate  deed,  even  as  to  her 
separate  property,  would  be  absolutely  void,  unless  in 
the  one  case  of  her  husband  being  a  lunatic.     The  leg- 
islature of  that  State  has  not  gone  so  far  as  has  our 
legislature  in  making  husband  and  wife  two  persons, 
and  the  courts  have  followed  what  they  regard  as  the 
intent  of  the  legislature.    And  as  bearing  upon  that 
intent,  it  will  be  noted   that  Pennsylvania  has  not 
passed  any  law  equivalent  to  the  provision  of  our 
statute,  that  where  land  is  deeded  to  two  or  mor-e  they 
shall  hold  as  tenants  in  common,  unless  otherwise  ex- 
« pressly  provided  in  the  deed.     The  only  provision  we 
have  found  {Pur don  Dig^^  tit.  Joint  Tenancy  ")  bearing 
on  that  point  is  an  act  abolishing  the  right  of  survivor- 
ship in  such  cases,  except  as  to  trust  estates.    This 
statute,  the  above  cases  show,  the  courts  have  refused 
to  apply  to  the  case  of  husband  and  wife.     The  cases  in 
the  Indiana  Reports  are  not  authorities,  as  the  statute 
expressly  excei)ts  the  case  of  husband  and  wife  from 
its  provision.     In  Davis  v.  Clark,  26  Ind,  424,  and  in 
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Chandler  v.  Cheney,  37  Ind.  391,  the  Indiana  sfatnte  is 
given.  Section  7  provides  that  where  land  is  given  to 
two  or  more,  it  shall  vest  in  them  as  tenants  in  common. 
Section  8  provides  :  "The  preceding  section  shall  not 
apply  to  mortgages,  nor  to  conveyances  in  trust,  nor 
when  made  to  hosband  and  wife>'  and  every  estate 
vested  in  executors  or  tmstees,  as  snch,  shall  be  held 
by  them  in  joint  tenancy."     The  case  in  Mississippi,  f 

McDaff  V.  Beanchamp,  50  Miss.  531,  relies  upon  the 
case  of  Goelet  v.  Gori,  31  Barb,  314,  as  an  authority, 
stating  that  the  New  York  statute  of  that  time  (acts  of 
1848  and  1849)  was  much  like  that  of  Mississippi.  If 
the  statutes  are  alike,  then  that  decision,  like  the  decis- 
ion in  Goelet  v,  Gori,  would  have  no.  application,  as 
limiting  the  broader  provisions  of  the  married  woman's 
acts  of  1860-1862.  In  the  case  of  Washburn  v.  Burns 
34  If.  J.  L.  18,  the  question  involved  here  was  not  in 
the  case,  as* the  court  states  in  its  opinion,  at  page  22. 
The  case  in  Maryland,  Marburgh  n.  Cole,  49  Md.  402. 
holds  that  their  statute  authorizing  the  wife  to  acquire 
and  hold  property  to  her  separate  use  does  not  apply  to 
lands  conveyed  to  them  jointly.  The  Maryland  statute 
(Code,  art.  15,  sec.  19  and  20),  provides  in  substance,  that 
the  property,  real  and  personal,  belonging  to  a  woman 
at  the  time  of  her  marriage,  and  all  property  that  she 
may  acquire,  shall  be  protected  from  the  debts  of  her 
husband  (§  19) ;  and  that  the  property  acquired  or 
owned  according  to  the  provisions  of  §  19  by  a  married 
woman,  she  shall  hold  for  her  separate  use  with  full 
power  of  devising  the  same  as  fully  as  if  she  was  a 
femme  soUy  or  she  may  convey  the  same  hy  a  joint 
deed  with  her  husband  (§  20). 

Here  the  statute  recognizes  the  disability  of  the  wife, 
and  the  merger  of  her  identity  in  that  of  her  husband. 
.So  far,  then,  as  these  decisions  show,  in  no  state  where 
the  statutes  are  as  broad  iti  their  terms  as  ours,  and  so 
evidently  express  the  intention  of  the  legislature  to  do 
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away  with  the  legal  fiction  or  the  merger  of  the  identity 
of  the  wife  in  that  of  the  husband,  hAs  the  question 
been  decided  adversely  to  the  claim  of  the  appellant. 

IV.  The  question  has  not  been  sufficiently  settled 
to  conclude  its  examination. 

V.  The  question  whether  the  acts  of  the  legislature 
to  be  passed  upon  are  constitutional  or  not,  although 
suggested  in  the  court  below,  is  not  before  this  court. 
The  property  was  conveyed  to  Cornelius  Day  and  Han- 
nah Day  long  after  the  passage  of  the  married  woman's 
acts.  The  husband,  by  the  marriage  contract,  acquires 
no  vested  rights  in  the  future  acquisitions  of  the  wife, 
and  the  legislature  can  change  them  at  will  (Sleight  v. 
Reed,  18  Barb,  159-164 ;  Blood  •».  Humphrey,  17  Id.  660. 

Tracy  C.  Bec7cer,ioT  plaintiff,  respondent. 

Earl,  J. — On  August  1,  1868,  certain  land  which  is 
the  subject  of  this  controversy  was  conveyed  by  deed  to 
Cornelius  Day  and  Hannah  Day  his  wife  and  to  their 
heirs  and  assigns ;  and  the  sole  question  for  our  deter- 
mination is  whether  the  grantees  took  the  land  as  ten- 
ants in  common  or  whether  each  took  and  became  seized 
of  the  entirety. 

By  the  common  law  *'when  land  was  conveyed  to 
husband  and  wife  they  did  not  take  as  tenants  in  com- 
mon or  as  joint  tenants,  but  each  became  seized  of  the 
entirety,  per  tout  et  non  per  my^  and  upon  the  death 
of  either  the  whole  survived  to  the  other.  The  surviv- 
or took  the  estate,  not  by  right  of  survivorship  simply, 
hnt  by  virtue  of  the  grant  which  vested  the  entire 
estate  in  each  grantee.  During  the  joint  lives  the  hus- 
band could  for  his  own  benefit,  use,  possess  and  control 
the  land  and  take  all  the  profits  thereof,  and  he  could 
mortgage  and  convey  an  estate  to  continue  during  the 
joint  lives,  but  he  could  not  make  any  disposition  of  the 
land  that  would  prejudice  the  right  of  his  wife  in  case 
she  survived  him. 
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This  rnle  is  based  upon  the  unity  of  husband  and 
wife,  and  is  very  ancient.  It  must  have  had  its  origin 
in  the  archaic  period  of  our  race,  and  it  colored  all 
the  relations  of  husband  and  wife  to  each  other,  to  the 
law  and  to  society.  In  1  Black.  Com.  442,  the  learned 
author  says  :  "  Upon  this  principle  of  a  union  of  persons 
in  husband  and  wife  depends  almost  all  the  legal  rights, 
duties  and  disabilities  that  either  of  them  acquired  by 
the  marriage.  I  speak  not.  at  present  of  the  rights  of 
property,  but  of  such  as  are  merely  personal.  For  this 
reason  a  man  cannot  grant  any  thing  to  his  wife  or 
enter  into  covenant  with  her ;  for  the  grant  would  be 
to  suppose  her  separate  existence,  and  to  covenant  with 
her  would  be  only  to  covenant  with  himself.  "  They 
were  not  allowed  to  give  evidence  against  each  other, 
mainly  because  of  the  union  of  person,  for  if  they  were 
adpfiitted  to  be  witnesses  for  each  other  they  would  con- 
tradict one  maxim  of  the  common  law,  nemo  in  propria 
causa  testis  esse  debit ;  and  if  against  each  other  they 
would  contradict  another  maxim,  nemo  tenetur  se 
ipsum  accusare. 

As  one  of  the  consequences  of  the  same  rule,  the 
husband  was  made  responsible  to  society  for  his  wife. 
He  was  liable  for  her  torts  and  frauds,  and  in  some 
cases  for  her  crimes. 

This  and  the  other  rules  regulating  the  effect  of 
marriage  at  common  law  were  not  designed  to  degrade 
and  oppress  the  wife.  Blackstone  (1  Com.  446)  says : 
''  Even  the  disabilities  which  the  wife  lies  under  are 
for  the  most  part  intended  for  her  protection  and 
benefit ;  so  great  a  favorite  is  the  female  sex  of  the 
laws  of  England." 

The  common-law  rule  as  to  the  effect  of  a  convey- 
ance to  husband  and  wife,  continued  in  force,  notwith- 
standing the  Revised  Statues  which  provided  that 
*'  every  estate  granted  or  devised  to  two  or  more  persons 
in  their  own  right  shall  be  a  tenancy  in  common  unless 
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expressly  declared  to  be  in  joint  tenanacy. "  3  i?.  >81 
7'ed.  2179,  §44;  Dias  t>.  Glover,  1  Hoffman  Ch,  71; 
Torrey  v.  Torrey,  14  N.  T.  430 ;  Wright  v.  Saddler, 
20  Id,  320.  In  the  latter  case  Comstock,  J.,  said: 
"It  appears  to  be  well  settled  that  this  statute  does  not 
apply  to  the  conveyance  of  an  estate  to  husband  and 
wife.    They  are  regarded  in  a  law  as  one  person.'* 

But  the  claim  is  made  that  the  legislature  in  this 
State  in  the  years  1848, 1849, 1860  and  1862,  in  reference 
to  the  rights  and  property  of  married  women  has  changed 
the  common-law  rule  so  that  now  when  land  is  con- 
veyed to  husband  and  wife  they  take  as  tenants  in  com- 
mon as  if  unmarried.  In  construing  these  statutes  the 
rule  must  be  observed,  and  usually  has  been  observed, 
that  statutes  changing  the  common  law  must  be  strictly 
construed,  and  that  the  common  law  must  be  held  no 
further  abrogated  than  the  clear  import  of  the  language 
used  in  the  statutes  absolutely  requires. 

Section  3  of  chapter  200  of  the  laws  of  1848,  as 
amended  by  chapter  375  of  the  law,  of  1849,  provides 
that  "  any  married  female  may  take  by  inheritance  or 
by  gift,  grant,  devise  or  bequest,  from  any  person 
other  than  her  husband  and  hold  to  her  sole  and  sep- 
arate use,  and  convey  and  devise  real  and  personal, 
property  or  any  interest  or  estate  therein,  and  the  rents, 
issues  and  profits  thereof  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried,  and  the  same  shall 
not  be  subject  to  the  disposal  of  her  husband  or  be  liable 
for  his  debts. "  It  is  not  the  effect  of  this  section,  and 
plainly  was  not  its  purpose,  to  change  the  force  and 
operation  of  a  conveyance  to  a  wife.  It  does  not  enlarge 
the  estate  which  a  wife  would  otherwise  take  in  land 
conveyed  to  her,  and  whatever  the  effect  of  a  convey- 
ance to  a  husband  and  wife  was,  prior  to  that  statute, 
so  it  remains.  If  the  operation  of  such  a  conveyance 
was  to  convey  the  entire  estate  to  each  of  the  grantees, 
so  that  each  became  seized  of  the  entirety,  there  is 
nothing  in  the  force  or  effect  of  the  language  used  to 
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change  the  operation  of  such  a  deed  so  as  to  make  the 
grantees  tenants  in  common.  The  section  gives  the 
wife  no  greater  right  to  receive  conveyances  than  she 
had  at  common  law,  but  its  sole  purpose  was  to  secure 
to  her  during  .coverture,  what  she  did  not  have  at  com- 
mon law,  the  use,  benefit  and  control  of  her  own  real 
estate,  and  the  right  to  convey  and  devise  it  as  if  she 
were  unmarried. 

So  by  section  1  of  the  act,  chapter  90  of  the  laws,  of 
1860,  it  is  provided  that,  "  the  property,  both  real  and 
personal,  which  any  married  woman  now  owns,  as  her 
sole  and  separate  property ;  that  which  comes  to  her  by 
descent,  devise,  bequest,  gift  or  grant ;  that  which  she 
acquires  by  her  trade,  business,  labor  or  services, 
carried  on  or  performed  on  her  sole  or  -separate 
account ;  that  which  a  woman  married  in  this  State 
owns  at  the  time  of  her  marriage,  and  the  rents,  issues 
and  profits  of  all  such  property,  shall,  notwithstanding 
her  marriage,  be  and  remain  her  sole  and  separate 
property,  and  may  be  used,  collected  and  invested  by 
her  in  her  own  name,  and  shall  not  be  subject  to  the 
interference  or  control  of  her  husband,  or  liable  for  his 
debts,"  and  in  section  3  of  the  act  of  1860,  as  amend- 
ed by  the  act,  chapter  172  of  the  laws  of  1862,  it  is 
provided  that,  ''  any  married  woman  possessed  of  real 
estate  as  her  separate  property  may  bargain,  sell  and 
convey  such  property,  and  enter  into  any  contract  in 
reference  to  the  same,  with  the  like  effect  in  all  respects 
as  if  she  were  unmarried."  There  is  great  plausibility 
in  the  claim  that  these  provisions  in  the  acts  of  1860 
and  1862  have  reference  only  to  the  separate  property 
of  a  wife  which  she  owns  separate  from  her  husband, 
and  that  they  have  no  reference  whatever  to  land  con- 
veyed to  husband  and  wife,  in  which  by  the  common 
law  each  became  seized  of  the  entirety.  The  language, 
is  not  so  strong  and  direct  as  that  of  the  Revised  Stat- 
uteSy  which  provided  that  a  grant   to  two  or  more 
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persons  shall  create  a  tenancy  in  common,  and  which 
was  yet  held  not  to  makejiiusband  and  wife  tenants  in 
common.  But  it  is  not  necessary  now  to  determine 
that  these  provisions  of  law  do  not  apply  to  lands 
conveyed  to  husband  and  wife,  and  we  pass  that 
question.  It  is  sufficient  now  to  hold  that  they  do  not 
limit  or  define  what  estate  the  husband  and  wife  shall 
take  in  lands  conveyed  to  them  jointly.  Their  utmost 
effect  is  to  eviable  the  wife  to  control  and  convey 
whatever  estate  she  gets  by  any  conveyance  made  to 
her  solely,  or  to  her  and  others  jointly. 

The  claim  is  made  that  the  legislation  referred  to 
has  desti'oyed  the  common-law  unity  of  husband  and 
wife,  and  made  them  substantially  separate  persons  for 
all  purposes.  We  are  of  the  opinion  that  the  statutes 
have  not  gone  so  far.  The  legislature  did  not  intend 
to  sweep  away  all  the  disabilities  of  married  women 
depending  upon  the  common-law  fiction  of  a  unity  of 
persons,  as  a  brief  reference  to  the  statutes  will  show. 
The  act  of  1848  gave  no  express  authority  to  a  married 
woman  to  grant  or  dispose  of  her  property.  Such 
authority  came  by  the  act  of  1849.  The  legislatuire 
clearly  understood  that  the  common-law  unity  of  hus- 
band and  wife,  and  the  disabilities  dependent  thereon 
still  remained,  notwithstanding  those  acts,  because  in 
1860,  by  the  act  of  that  year,  it  empowered  a  married 
woman  to  perform  labor  and  to  carry  on  business  on 
her  separate  account,  to  enter  into  contracts  in  reference 
to  her  separate  real  estate,  to  sue  and  be  sued  in  all 
matters  having  relation  to  her  property,  and  to  main- 
tain actions  for  injuries  to  her  person.  Until  1867  (c.782) 
husbands  retained  their  common-law  right  of  survivor- 
ship to  the  personal  property  of  their  wives.  It  was 
not  until  chapter  887  of  the  laws  of  the  same  year  that 
husband  and  wife  could  in  civil  actions  be  compelled 
to  give  evidence  for  or  against  each  other,  and  in  1876 
(c.  182)  for  the  first  time  they  could  be  examined  in  crim- 


296  ABBOTT'S    NEW    CASES. 

Bertles  v.  Nunan. 

inal  proceedings  as  witnesses  for  each  other  ;  and  pro- 
vision was  first  made  in  the  Penal  Code  (§  715)  that  they 
could  in  criminal  proceedings  be  witnesses  for  and 
against  each  other. 

From  this  course  of  legislation  it  is  quite  clear  that 
the  legislature  did  not  understand  that  the  common- 
law  rule  as  to  the  unity  of  husband  and  wife  had  been 
abrogated  by  the  acts  of  1848,  1849  and  1860,  and  that 
whenever  it  intended  an  invasion  of  that  rule,  it  made 
it  by  express  enactment.  Still  more  significant  is  the 
act,  chapter  472  of  the  laws  of  1880,  which  provides 
that  *' whenever  husband  and  wife  shall  hold  any  lands 
or  tenements  as  tenants  in  common,  joint  tenants  or  as 
tenants  by  entireties,  they  may  make  partition  or  divi- 
sion of  the  same  between  themselves,"  by  deeds  duly 
executed  under  their  hands  and  seals.  Here  the  disa- 
bility  of  husband  and  wife  growing  out  of  their  unity 
of  person,  to  convey  to  each  other,  is  recognized,*  as  is 
also  the  estate  by  entireties  created  by  a  deed  to  them 
jointly. 

So  the  common-law  incidents  of  marriage  are  swept 
away  only  by  express  enactments.  The  ability  of  the 
wife  to  make  contracts  is  limited.  Her  general  engage- 
ments are  absolutely  void  and  she  can  bind  herself  by 
contract  only  as  she  is  expressly  authorized  to  do  so  by 
statute.  A  husband  still  has  his  common-law  right  of 
tenancy  by  the  curtesy.  Although  section  7  of  the  act 
of  1860  authorizes  a  married  woman  to  mantain  an 
action  against  any  person  for  an  injury  to  her  person 
or  character,  yet  we  have  held  that  she  cannot  maintain 
an  action  against  her  husband  for  such  an  injury  ;t  and 
so  it  was  held,  notwithstanding  the  acts  of  1848, 1849  and 
1860,  that  the  common-law  disability  of  husband  and 
wife,  growing  out  of  their  unity  of  person  to  convey  to 
each  other,  still  existed.  White  i;.  Wager,  25  N.  Y.  328 ; 

'^  See  TowDshendtJ.  Townshend,  1  Al)b.  N,  C.  81;  13  Hun,  635. 
t  Shultz  V.  Shultz,  reversing  without  opinion,  14  Weekly  Dig.  297. 
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Winans  v.  Peebles,  32  Id.  423 ;  Meeker  t?.  Wright,  76  Id. 
262,  270 ;  S.  C,  7  Abb.  N.  O.  299  ;  reversing  11  Hun,  533. 
It  is  believed  also  that  the  common-law  rule  as  to  the 
liability  of  the  husband  for  the  torts  and  crimes  of  his 
wife  are  still  substantially  in  force.* 

We  fail  therefore  to  find  any  reason  foB'  holding 
that  the  common-law  rule  as  to  the  effect  of  a  convey- 
ance to  husband  and  wife  has  been  abrogated,  and  this 
conclusion  is  sustained  by  considerable  authority.  In 
Goeleti?.  Gori,  31  Barb.  314,  Sutherland,  J.,  at  special 
term  held,  that  a  lease  for  a  term  of  years  executed  to 
husband  and  wife,  was  unaffected  by  the  acts  of  1848 
and  1849,  and  that  husband  and  wife  by  conveyance  to 
them  still  took  as  tenants  by  the  entirety,  In  Farmers' 
and  Mechanics'  National  Bank  of  Rochester  v.  Gre- 
gory, 49  Barb.  155,  it  was  held  at  general  term,  that 
the  statutes  referred  to  had  no  relation  to  or  effect  up- 
on real  estate  conveyed  to  husband  and  wife  jointly, 
and  that  in  the  case  of  such  a  conveyance,  notwithstand- 
ing those  statutes,  they  take  as  tenants  by  the  entirety. 
Johnson,  J.,  commenced  his  opinion  by  saying :  "  To 
my  mind  it  is  a  very  clear  projiosition  that  our  recent 
statutes  for  the  better  protection  of  the  separate 
property  of  married  women  have  no  relation  to  or  effect 
upon  real  estate  conveyed  to  husband  and  wife  jointly." 
That  decision  was  rendered  in  1867,  and  the  conveyance 
which  was  there  the  subject  of  consideration  was  exe- 
cuted in  1864.  In  Miller  v.  Miller,  9  Abb.  Pr.  N.  S.  444, 
MuRUAT,  J.,  at  special  term  in  1871,  feeling  bound  by 
the  decision  last  referred  to,  held  that  the  common-law 
rule  was  applicable  to  a  conveyance  made  to  husband 
and  wife  in  1867. 

In  Freeman  v.  Barber,  3  Sup'm.  CI.  (^T.  &  C.)  574,  the 
same  rule  was  applied  in  1874  by  the  supreme  court  in 
the  third  department.    The  opinion  of  the  court  was 

*  See  note  at  the  end  of  this  case. 
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written  by  Miller,  Ch.  J.,  in  which, he  stated  that  he 
regarded  the  ]aw  as  settled  in  this  State  that  in  the 
case  of  a  conveyance  to  husband  and  wife,  they  take 
not  as  joint  tenants  or  as  tenants  in  common,  but  as 
tenants  by  entireties,  notwithstanding  the  acts  referred 
to.  In  Beach  v.  Hollister,  3  ffurij  519,  decided  in  1875, 
a  similar  decision  was  made.  Gilbert,  J.,  writing  the 
opinion  of  the  court,  said  :  '^  These  statutes  operate  only 
upon  property  which  is  exchisively  the  wife's,  and  were 
not  intended  to  destroy  the  legal  unity  of  husband  and 
wife,  or  to  change  the  rule  of  the  common  law  governing 
the  effect  of  conveyances  to  them  jointly."  In  Ward  v. 
Krumm,  54  ffow.  Pr.  95,  decided  in  1876,  Van  Vorst, 
J.,  at  special  term  held,  that  under  a  deed  executed 
to  husband  and  wife  in  1872  both  became  seized  of  the 
enMrety,  although  the  wife  paid  the  entire  considera- 
tion of  the  conveyance. 

It  is  true  that  these  decisions  are  not  absolutely  bind- 
ing upon  this  court,  but  they  settled  the  law  in  the 
supreme  court.  For  twenty  years  after  1842  there  was 
no  decision  or  published  opinion  in  this  State  in  conflict 
with  them,  and  they  are,  under  the  circumstances,  enti- 
tled to  great  weight  here.  They  undoubtedly  lay  down 
a  rule  which  has  been  followed  and  observed  by  convey- 
ances, and  we  have  no  doubt  that  property  to  the  value 
of  millions  is  now  held  under  conveyances  made  in 
reliance  upon  the  common-law  rule  as  thus  expounded. 
These  decisions  were  never  questioned  in  this  State  by 
any  court  until  the  decision  in  the  case  of  "Meeker  ??. 
Wright,  which  was  rendered  in  this  court  in  1879.  In 
that  case  the  learned  judge  writing  the  opinion  reached 
the  conclusion,  that  the  common-law  rule  governing 
conveyances  to  husband  and  wife  had  been  abrogated 
by  the  modern  legislation  in  this  State.  But  that 
portion  of  the  opinion  was  not  concurred  in  by  a 
majority  of  the  judges.  The  views  of  that  judge  were 
very  forcibly  and  ably  expressed,  and  they  have  been 
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carefully  reconsidered.  They  do  not  convince  as  that  the 
conclusions  he  reached  should  be  adopted  by  this  court. 

That  case  is  supposed  to  have  unsettled  the  law 
somewhat  in  this  State.  In  Feely  v.  Buckley,  28  Hun^ 
451,  it  was  held  upon  its  authority,  by  a  divided  court, 
that  tenancy  by  the  entirety  is  abrogated  by  the  married 
women^s  acts  ;  and  upon  the  same  authority  it  is  said  a 
similar  holding  was  made  in  Zorntlein  v.  Brara  decided 
in  the  superior  court  of  New  York  city  in  January  of 
this  year,  by  a  divided  court.*  It  is  also  said  that  in 
Forsyth  v.  McCall,  decided  in  the  fourth  department  in 
June,  1880,  and  in  Meeker  t>.  Wright  after  a  new  trial  in 
the  third  department  in  April,  1882,  it  was  decided  that 
the  common-law  rule  was  not  abrogated.  27  Alb,  L,  J. 
199.  And  these  decisions,  together  with  the  one  which 
is  now  under  review  are  all  the  decisions  made  in  this 
State  since  the  case  of  Meeker  v.  Wright  was  in  this 
court,  which  have  come  to  our  attention. 

Legislation  similar  to  that  which  exists  in  this  State, 
as  to  the  rights  and  property  of  married  women  exist  in 
many  of  the  States  of  the  Union,  and  the  decisions  are 
nearly  uniform  in  all  the  other  States  where  the  question 
has  arisen,  that  a  conveyance  to  husband  and  wife  has 
the  common  law  effect,  notwithstanding  such  legislation. 
Without  citing  all,  we  call  attention  to  the  following 
cases  and  authorities.  Bates  v.  Seeley,  46  Pa.  Si.  248  ; 
French  v.  Mehan,  56  Id.  286  ;  Diver  v.  Diver,  Id.lOQ  ; 
Fisher  v.  Brown,  25  Mich.  350  ;  McDuff  t?.  Beauchamp, 
50  Miss.  531; Washburn  v.  Burns,  34  iV.  /.  L.  18;  Chand- 
ler V.  Gheney.Sl  Ind.  391 ;  Marburgh  v.  Cole  49  Md.  402; 
Bennett  v.  Child,  19  Wis.  362 ;  Robinson  v.  Eagle,  29 
Ark.  202 ;  1  Washburn  on  Heal  Prop.  (3  ed.)  577 ; 
Schovler  on  Husband  and  Wife,  §§  397,  398;  1 
Bishop  on  the  Laws  of  Married  Women,  438,  §§  613, 

*■  .1    -    ■■  ■     — — —  ■■■'     ■  ■    ■  ■  —  ■■■■»■       11     I      ^^^^^  ^^^^^^^i^^^        ■^»^^i— ^^ 

*  There  is  a  memoranduQi  of  this  decision  in  16  Weekly  Dig.  458. 
t  See  also  7  Abb.  iV.  T.  Dig.  Supp.  to  new  ed.  603,  n.  3. 
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etc.  ;  vol.  2,  id.  284,  §  284.  In  the  last  section  the  learn- 
ed author  says :  "  Under  the  late  married  women's  stat- 
utes, the  effect  of  which  is  to  prevent  any  part  of  the 
wife's  interest  in  her  lands  passing  to  her  husband,  the 
rule  of  the  common  law,  by  force  of  which  the  two  be- 
came tenants  by  the  entirety  of  lands  conveyed  to  both 
is  not  changed,"  and  he  says  :  "  The  reason  for  the  doc- 
trine, looking  at  the  question  in  the  light  of  legal  prin- 
ciple is,  tliat  the  statutes  which  preserved  to  married 
women  their  separate  rights  of  property,  do  not  have, 
or  profess  to  have,  any  effect  upon  the  capacity  of  the 
wife  to  take  property,  or  the  manner  of  her  taking  it, 
but  when  she  does  take  it  they  simply  preserve  the 
right  in  her,  to  her  separate  use,  forbidding  it  to  pass 
in  part  ox  in  full  to  her  husband  under  the  rules  of  the 
unwritten  law.  If  then,  land  is  conveyed  to  a  husband 
and  his  wife,  they  take  precisely  as  at  the  common 
law — that  is,  as  tenants  by  the  entirety."  In  Diver  t>. 
Diver,  above  cited,  Strong,  J.,  said :  "  But  it  is  said  the 
act  of  1848,  by  destroying  the  legal  unity  of  the  husband 
and  wife,  has  converted  such  an  estate  into  a  tenancy 
in  common  ;  that  is,  that  such  a  deed  conveys  a  different 
estate  from  that  which  the  same  deed  would  have  created 
if  made  prior  to  the  passage  of  the  act.  To  this  we 
cannot  assent.  It  mistakes  alike  the  letter  and  the  spirit 
of  the  statute,  imputing  to  it  a  purpose  never  intended. 
The  design  of  the  Legislature  was  single.  It  was  not  to 
destroy  the  oneness  of  husband  and  wife,  but  to  protect 
the  wife's  property,  by  removing  it  from  under  the 
dominion  of  the  husband.  To  effect  this  object  she  was 
enabled  to  own,  use,  and  enjoy  her  property,  if  hers 
before  marriage,  as  fully  after  marriage  as  before, 
and  the  act  declared  that  if  her  property  accrued  to 
her  after  marriage,  it  should  be  owned,  used  and  enjoy- 
ed by  her,  as  her  own  separate  property,  exempt  from 
liability  for  the  debts  and  engagements  of  her  husband. 
All  this  had  in  view  the  enjoyment  of  that  which  is 
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hers,  not  the  force  and  effect  of  the  instrument  by 
which  an  estate  may  be  granted  to  her.  It  has  nothing 
to  do  with  the  nature  of  estate.  The  act  does  not 
operate  upon  rights  accruing  to  her  until  after  they 
have  accrued.  It  takes  such  rights  of  property  as  it 
finds  there,  and  regulates  the  ei^joyment ;  that  is,  the 
enjoyment  of  the  estate  after  it  had  vested  in  the  wife." 

At  common,  law,  where  the  estate  was  conveyed  to 
husband  and  wife,  as  above  stated,  the  husband  had 
the  control  and  use  of  the  property  during  the  joint 
lives.  It  is  unnecessary  now  to  determine  whether, 
under  the  married  woman's  acts  in  this  State,  the  hus- 
band still  has  such  a  right  in  real  estate  conveyed  to 
him  and  his  wife  jointly.  It  was  said  in  some  of  the 
authorities  cited  that  the  statutes  had  changed  that  com- 
mon-law rule,  and  that  while  husband  and  wife  in  con- 
veyances to  them  jointly  each  took  the  entirety,  yet  that 
the  land  could  not  be  sold  for  the  husband's  debts,  or  the 
use  and  profits  thereof  during  their  joint  lives  be  entire- 
ly appropriated  by  him.  It  is  not  important  in  this  case 
to  determine  what  the  relation  of  the  wife  to  the  land 
in  such  a  case  now  is  during  the  life  of  her  husband. 

It  is  said  that  the  reason  upon,  which  the  common- 
law  rule  under  consideration  was  based,  has  ceased  to 
exist,  and  hence  that  the  rule  should  be  held  to  disap- 
pear. It  is  impossible  now  to  determine  how  the  rule  in 
the  remote  past  obtained  a  footing,  or  upon  what  reason 
it  was  based,  and  hence  it  is  impossible  now  to  say  that 
the  reason,  whatever  it  was,  has  entirely  ceased  to  exist. 

There  are  many  rules  appertaining  to  the  ownership 
of  real  property  originating  in  the  feudal  ages,  for  the 
existence  of  which  the  reason  does  not  now  exist,  or  is 
not  discernible,  and  yet  on  that  account  courts  are  not 
authorized  to  disregard  them.  They  must  remain 
until  the  Legislature  abrogates  or  changes  them,  like 
statutes  founded  upon  no  reason  or  upon  reasons  that 
have  ceased  to  operate. 


302  ABBOTT'S   NEW    CASES. 

Bertles  f>.  Nunan. 

It  was  never,  we  believe,  regarded  as  a  mischief, 
that  under  a  conveyance  to  husband  and  wife  they 
should  take  as  tenants  by  the  entirety ;  and  we  have 
no  reason  to  believe  that  it  was  within  the  contempla- 
tion of  the  Legislature  to  change  the  rule.  Neither 
do  we  think  that  there  is  any  public  policy  which 
requires  that  the  statute  should  be  so  construed  as  to 
change  the  common-law  rule.  It  was  never  considered 
that  that  rule  abridged  the  rights  of  married  women, 
but  rather  that  it  enlarged  their  rights,  and  improved 
their  condition.  It  would  be  against  the  spirit  of  the 
statutes  to  cut  down  an  estate  of  the  wife  by  the 
entirety  to  an  estate  as  tenant  in  common  with  her 
husband.  If  the  rule  is  to  be  changed  it  should  be 
changed  by  a  plain  act  of  the  Legislature,  applicable 
to  future  conveyances  ;  otherwise  incalculable  mischief 
may  follow  by  unsettling  and  disturbing  dispositions 
of  property  made  upon  the  faith  of  the  common-law 
rule.  The  courts  certainly  ought  not  to  go  faster  than 
the  Legislature  in  obliterating  rules  of  law  under  which 
many  generations  have  lived  and  flourished,  and  the 
best  civilization  of  any  age  or  country  has  grown  up. 

We  are  therefore  of  opinion  that  the  judgment 
should  be  affirmed,  with  costs.* 

All  the  judges  concurred  except  Danforth,  J.  (who 
dissented  upon  the  ground  that  the  common-law 
doctrine  was  abrogated  by  the  statutes  which  enabled 
a  wife  to  acquire  and  hold  separate  estate,  and  for  the 
reasons  stated  by  him  in  Meeker  D.Wright  and  Schultz 
V.  Schultz),  and  Finch,  J. 

Judgment  accordingly.* 

*  In  Trebing  «.  Vetter  (Brooklyn  City  Court,  Mvember,  1882),  it 
was  held,  1.  That  a  married  woman  may  be  sued  for  her  tort,  without 
joining  her  husband  (approving  Gerald  v.  Quam,  10  Abb.  N.  C.  28). 
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2.  That  a  plaintiff  may  sue  ia  a  name  by  which  she  is  generally 
known,  although  she  may  have  another. 

Demurrer  to  amended  complaint. 

Marie  Trebing  sued  Catherine  Yetter  for  damages  for  slander. 
Defendant  answered,  among  other  things,  that  plaintiff  was  the  wife 
of  one  Bonabeau. 

Plaintiff  served  an  amended  complaint  which,  beside  the  allega- 
tion of  the  tort  with  the  usual  connected  averments,  contained  the 
following  allegation: 

•  ^*III.  That  said  plaintiff  has  abandoned  the  name  of  *  Bonabeau,' 
a  gentleman  to  whom  she  was  married  as  alleged  in  defendant's 
answer,  and  that  she  has  adopted  her  Christian  name  with  his,  said 
Bonaheau^s,  consent  in  writing,  and  that  he  has  left  her  some  seven 
years  hence." 

Defendant  demurred  to  the  amended  complaint. 

Henry  Fuehrer ^  in  support  of  the  demurrer. 
John  Petterson^  for  plaintiff. 

McCuE,  J. — This  case  was  heard  on  a  demurrer* interposed  by  the 
defendant  as  to  the  sufficiency  of  the  complaint,  on  two  grounds, 
viz. :  First,  that  to  maintain  the  action  it  was  necessary  to  join  the 
husband  of  the  defendant,  as  a  party  defendant  in  an  action  for  the 
wife's  tort;  and  second,  that  plaintiff's  real  name  is  '* Marie 
Bonabeau,"  and  has  no  right  to  sue  in  any  other  name.  The  answer 
to  the  first  ground  of  the  demurrer  is,  that  there  is  enough  set  forth 
in  the  complaint  to  establish  a  cause  of  action,  and  that  the  action 
was  properly  commenced  against  the  defendant  alone,  without 
joining  her  husband  as  a  party  defendant.  I  concur  in  the  view 
adopted  in  Gerald  v.  Quam,  10  Abb,  iV.  C.  28,  as  to  the  effect  of 
section  450  of  the  Code  of  Civil  Procedure,  as  being  in  harmony  with 
the  policy  of  the  law.  It  seems  unreasonable  to  subject  the  property 
of  the  husband  to  liability,  in  causes  of  action  induced  and  arising 
from  the  separate  acts  of  the  wife  herself,  when  the  husband  in  no  way 
joins,  and  as  to  which  he  cannot  control  the  wife,  as  in  the  present 
case.  As  section  450  existed  in  1877,  the  provisions  were  broad  and 
general,  and  applied  to  all  causes  of  action  and  proceedings  affecting 
a  married  woman,  whether  plaintiff  or  defendant.  The  amendment 
of  1879  does  not  limit  in  terms  the  existing  provision. 

It  seems  to  have  been  the  legislative  sense  that  a  married  woman 
should  be  regarded  as  a  single  female;  but  that  there  might  not  be 
even  a  doubt  suggested  that  her  independence  was  not  thorough  and 
complete,  the  amendment  was  framed  so  that  it  should  be 
understood  that  the  joining  of  a  husband  with  the  wife  was  not  only 
unnecessary  but  also  improper.  I  see  no  other  construction  to  be 
given  to  the  section  as  a  whole. 
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The  answer  to  the  second  groand  of  the  demarrer  is,  that  it  is 
sufficient  for  tlie  purposes  of  this  action,  that  plaintiff  has  sued  io  the 
name  by  which  she  is  generally  known.  The  demurrer,  therefore,  is 
overruled,  with  liberty  to  the  defendant  to  answer  on  payment  of 
costs. 


In  Haas  v.  Shaw  (of  which  there  is  a  memorandum  in  0  Cineinnati 
L.  Bulletin^  112)t  the  court  of  Indiana  in  May,  1883,  held  that  a 
married  woman  cannot  bind  herself  by  a  contract  of  copartnership  -j 

with  her  husband. 

Husband  and  wife  were  doing  business  as  partners  under  their 
name  of  Shaw  &  Co. ;  and  plaintiff  sued  them  for  goods  sold  to  them. 
The  wife  pleaded  her  coverture,  and  plaintiffs  demurred  to  the 
answer;  but  the  demurrer  was  overruled. 

The  court  concede  that  the  Married  Woman^s  Acts  are  to  be 
liberally  construed;  not,  however,  to  be  enlarged  by  a  construction 
beyond  the  plain  meaning  of  the  language  used;  and  they  hold  that 
under  the  Indiana  Act  which  authorizes  a  married  woman  to  carry  on 
any  trade  or  business,  or  perform  any  labor  or  service  ''on  her  sole 
and  separate  account  '*  and  not  otherwise,  she  can  bvid  herself  by  her 
executory  contracts  in  connection  with  her  trade  or  business,  on  her 
sole  and  separate  account,  but  not  on  any  other  account.  There  is 
nothing  in  the  Act  which  authorizes  her  to  bind  herself  by  a  contract 
of  copartnership  with  her  husband  or  any  one  else,  or  to  carry  on  any 
trade  or  business,  or  perform  any  labor  or  service  on  the  joint  or 
copaitnership  account  of  herself  and  any  other  person.  Similar  laws 
they  say  have  been  thus  construed  by  the  courts  of  New  York  and 
Massachusetts  (3  Allen,  127;  4  Id,  412;  5  Id.  460;  52  Barb.  125;  57 
Id,  222). 

In  this  State,  after  the  general  term  in  this  district  had  held  that 
a  married  woman  may  maintain  an  action  against  her  husband  for 
assault  and  battery,  it  was  held  at  special  term  in  deference  to  that 
niling,  that  a  partnership  contract  could  be  sustained;  but  the 
reversal  of  the  former  decision  in  Schultz  9.  Schultz  by  the  court  of 
appeals,  (though  without  rendering  an  opinion  upon  the  law,)  is 
regarded  as  having  superseded  the  special  term  decision,  which  has 
not  been  reported;  and  the  general  opinion  of  the  profession  in  the 
light  of  the  views  expressed  by  the  court  of  appeals  in  the  case  in  the 
text  overruling  Meeker  v.  Wright,  is  probably  in  harmony  with  this 
Indiana  decision. 

Compare  as  to  the  liability  of  the  husband  for  the  wife^s  torts  an 
article  on  torts  of  married  women  not  iu  the  presence  of  her  husband, 
in  16  Weitem  Jurui,  425,  484. 
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la  MusBBO.  MiLLBB(JV.  Y.  Super.  Ct,,  Special  Term,  June^  1888), 
it  was  held  that  under  Code  Civ,  Pro.  §  450,  as  to  married  women  as 
parties,  and  §  453,  as  to  the  right  to  arrest, — a  married  woman  may  be 
arrested  in  an  action  against  her  for  damages  for  defrauding  the  plain- 
tiff of  his  property,  in  transactions  had  by  her  in  her  separate  business, 
or  the  management  of  her  separate  property;  and  the  opinion  was 
expressed  that  it  is  now  no  longer  necessary  or  proper  to  join  the  hus- 
band as  defendant  in  an  action  against  the  wife  for  her  personal  tort 
even  though  such  tort  be  wholly  unconnected  with  her  separate  man- 
agement or  control  of  her  business. 

Motion  to  vacate  order  of  arrest. 

Frederick  W.  Muser  and  bis  partners  sued  Mrs.  Julia  Miller,  a 
married  woman,  to  recover  the  value  of  a  quantity  of  laces  alleged  to 
have  been  stolen  from  plaintiffs  by  one  of  their  employees,  and  to  have 
been  knowingly  received  by  the  defendant. 

An  order  of  arrest  having  been  granted  against  Mrs.  Miller,  her 
attorney  moved  to  vacate  it. 

Charles  8.  Spencer y  for  the  motion. 

D.  M.  PorteVy  opposed. 

FasEDMAN,  J. — The  plaintiffs  have  made  out  dk  prima  fa^  case 
against  the  defendant  Julia  Miller  which  has  not  been  overcome  by 
the  proofs  adduced  by  her  to  such  a  degree  that  I  can  determine  the 
merits.  The  testimony  of  James  J.  Madden,  the  thief,  and  Fannie 
Lewis,  the  receiver,  is  corroborated  in  several  particulars,  and  espec- 
ially by  the  circumstance  that  some  of  the  stolen  goods  have  been 
shown  beyond  controversy  to  have  been  in  the  possession  of  the  de- 
fendant. Her  statement,  by  affidavit,  that  she  paid  a  fair  value  for 
the  goods  she  did  purchase  from  the  receiver,  cannot  overcome  the 
case  made  against  her,  because  from  the  fact  that  she  was  a  dealer  in 
laces  since  1877,  and  a  purchaser  from  leading  merchants  in  New 
York,  and  had  even  received  goods  on  consignment  from  the  plaintiffs 
in  this  action  the  inference  may  be  drawn  that  her  statement  is  not 
true,  and  that  she  knew  at  the  time  that  she  was  getting  the  goods 
very  much  below  their  intrinsic  as  well  as  market  value.  Without 
going  into  particulars  it  is  sufficient  to  say  that  piuch  of  what  the  de- 
fendant shows  may  be  true,  and  yet  a  prima  facie  case  remains  against 
her  that  she  committed  at  least  a  willful  injury  to  plaintiffs*  property 
within  the  meaning  of  section  558  of  the  Code  of  Civil  Procedure.  By 
the  affirmance  of  the  court  of  appeals  (64  JV.  F.  625)  of  Duncan  «. 
Eaten  (6  HuHy  1)  it  is  now  settled  that,  in  such  a  case,  a  willful  injury 
to  property  does  not  mean  an  injury  merely  to  the  thing  itself,  but  an 
injury  to  the  owner's  right  in  and  to  the  thing. 

The  case  at  bar,  therefore,  falls  within  that  class  of  cases  in  which 
Vol.  xn.— 80 
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the  rule  prevskiU  that  the  court  will  not  try  the  merits  upon  mffidaTits^ 
ThiA  U^ing  so«  the  order  of  arrest  cannot  be  vaeitrd  anless  the  defend- 
ant'4  point  is  well  taken,  that  because  she  is  a  married  woman  no  ordei 
of  arr«.'st  will  lie  against  her  under  any  circumstances. 

At  common  law  a  married  woman  could  not  be  held  to  bul  in  an 
action  founded  upon  her  personal  tort,  though  the  husband  might  be 
held  and  might  be  compelled  to  give  bail  for  both.  Grak.  Pr.  127; 
Anonymou<i,  1  Duer^  613;  Schaus  v.  Putseher,  16  Abb.  Pr,  353,  nota 
Tliat  ih*i  Cofle  in  force  before  the  Code  of  Ciril  Procedure  did  not 
change  the  rule  upon  this  point  was  distinctly  held  in  Solomon  a. 
Waas,  2  UiU.  179. 

The  nfces-}ity  for  holding  the  husband  arose  from  the  legal  effect 
of  the  marriage  relation.  .  At  common  law  the  husband  and  wife  l^ 
marriage  bicame  one  person  in  law,  that  is,  the  very  being  or  legal 
eiist^'flce  of  the  woman  was  suspended  during  the  marriage,  and  incor- 
poratf'd  or  consolidated  into  that  of  the  husband.  But  the  necessity 
for  such  joinder  was  not,  strictly  speaking,  because  the  husband  was 
absolutely  liable,  but  it  grew  out  of  the  fact  that  a  suit  could  not  be 
maintained  against  a  wife  alone  during  coverture.  BUhop  an  Mar, 
Wtmen,  {  254. 

Under  the  stututes  of  this  State  any  married  woman  may  take  and 
hold  real  as  well  as  personal  property  separate  and  apart  from  her 
husband,  and  enjoy  the  same,  and  the  rents,  issues  and  profits  thereof, 
in  the  same  manner  as  if  she  were  a  single  female;  and  she  has  express 
authority  to  bargain,  sell,  assign  and  transfer  her  separate  personal 
property,  to  carry  on  any  trade  or  business,  and  perform  any  labor  or 
services  on  her  sole  and  separate  account.  The  power  thus  conferred 
to  carry  on  a  trade  or  business  includes  the  ability  to  make  bargains 
and  contracts  in  relation  to  it  in  almost  any  mode  known  to  the  law, 
and  in  accordance  with  the  practice  of  the  commercial  community, 
and  such  bargains  ond  contracts  have  been  held  valid  against  her, 
notwithstanding  her  coverture,  provided  they  were  made  in  the  course 
of  her  trade  or  business,  and  as  an  incident  to  it.  Upon  any  such 
bargain  or  contract  she  could,  since  1800,  sue  and  be  sued  in  the  same 
manner  m  if  she  were  sole,  and  the  same  may  be  said  generally  con- 
cerning all  matters  having  relation  to  her  sole  and  separate  property. 

It  was  held,  however,  that  these  changes  by  statute  did  not  alter 
the  common  law  liability  of  the  husband  for  the  mere  personal  torts 
of  t)ie  wife,  but  that  the  rule  was  changed  only  in  cases  of  torts  com- 
mitted in  the  management  and  control  of  her  separate  property.  Baum 
«.  Mullen,  47  N.  F.  677  ;  Kowing  «.  Manly,  49  N.  Y,  192.  But 
even  then  the  husband  was  held  in  some  cases  to  be  still  a  necessary 
party  to  the  action. 
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Thus,  the  rule  as  to  the  necessity  of  the  joinder  of  the  husband 
vrith  the  wife<,  in  a  case  of  tort  committed  by  the  wife,  remained  until 
the  enactment  of  the  Code  of  Civil  Procedure.  Section  450,  as  origin- 
ally enacted,  read:  **  In  an  action  ...  a  married  woman  appeai-s, 
prosecutes,  or  defends,  alone  .  .  .  as  if  she  was  single.*^  In  his 
notes  Mr.  Tliroop  states  that  that  section  was  intended  to  sweep  away 
all  distinctions  between  a  feme  soh  and  feme  covert^  in  respect  to 
suing  and  being  sued,  and  in  Janinski  «.  Heidelberg  (21  Uun^  439)  it 
was  held  by  the  general  term  of  the  supreme  court  that  the  language 
used  was  comprehensive  enough  to  do  it. 

In  1879,  section  450  was  amended  by  adding  at  the  end  thereof  the 
further  express  provision  that  in  any  action  or  specinl  proceeding 
affecting  the  separate  property  of  a  married  wotnan,  it  is  not 
necessary  or  proper  to  join  her  husband  with  her  as  a  party. 

Since  that  amendment  it  was  held  in  Gerald  f).  Quam  (10  Abb, 
N.  C.  28  ;  S.  C,  as  Fitzgerald  v.  Quann,  1  Civ.  Pro.  Reports^  by 
McCarthy,  273),  that  it  is  now  no  longer  necessary  or  proper  to  join 
the  husband  as  a  defendant  in  an  action  against  the  wife  for  her  personal 
tort,  though  such  tort  was  wholly  unconnected  with  the  wife's  separate 
estate  or  the  management  or  control  of  her  business,  and  that  the 
reason  of  the  rule  in  regard  to  the  joinder  had  wholly  ceased  to  exist. 

For  the  purpose  of  determining  the  motion  before  me,  it  is  not 
necessary  to  go  quite  so  far.  It  is  sufficient  to  hold  that  the  reason  of 
the  rule  in  regard  to  the  joinder  has  wholly  ceased  to  exist,  and  the 
rule  itself  has  been  abrogated  in  all  cases  of  torts  as  well  as  contracts, 
affecting  the  separate  property  of  a  married  woman  or  connected  with 
or  arising  from  the  management  or  control  of  her  business.  For  it  is 
conceded  that  the  wrongful  acts  complained  of  in  the  case  at  bar  were 
committed  in  the  course  of  the  defendant's  business  as  a  dealer  in 
laces. 

It  follows,  then,  that,  if  to  the  extent  stated  the  reason  of  the  rule 

■ 

has  ceased  to  exist  and  the  rule  itself  has  been  abrogated,  the  exemp- 
tion of  a  married  woman  from  arrest,  which  sprang  solely  from  the 
reason  of  the  rule,  must  cease,  whenever  the  rule  ceases,  in  all  cases  in 
which  the  law  expressly  authorizes  the  arrest  of  females  in  general 
terms.  In  looking  for  such  authority  it  will  be  found  that  section  563 
of  the  Code  of  Civil  Procedure  gives  the  right  of  arrest  during  the 
pendency  of  the  action  against  any  woman  in  an  action  to  recover 
damages  for  a  willful  injury  to  person,  character  or  property. 

Having  already  shown  that  the  case  made  out  against  the  defend- 
ant is  one  which  falls  within  the  class  of  cases  specified  in  section  553| 
and  it  appearing  that  the  wrongful  acts  charged  against  the  defendant 
were  committed  by  her  in  the  management  of  her  business,  she  is  not 
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entitled  to  have  the  order  of  arrest  vacated  for  the  sole  reason  that  she 
is  a  married  woman. 

From  the  examination  so  far  made,  it  appears  that  no  ground 
whatever  exists  for  the  vacation  of  the  order. 

As  to  reducing  the  bail,  I  have  also  failed  to  discover  any  gronnd 
upon  which,  the  defendant  can  be  relieved.  According  to  some  of  the 
testimony,  the  defendant  had  all  the  goods  which  were  stolen  from  the 
plaintiffs,  and  if  the  jury  should,  under  all  the  circumstances,  find 
such  testimony  worthy  of  belief,  their  verdict  will  be  for  an  amount 
which,  with  interest  and  costs,  will  exceed  the  amount  of  bail  specified 
in  the  order.  In  view  of  such  contingency  the  plaintiffs  have  a  right 
to  have  the  bail  maintained  as  originally  fixed. 

The  only  relief  I  can  grant  is  to  order  an  immediate  trial  of  the 
issues,  by  jury,  on  the  ground  of  the  actual  imprisonment  of  the  de- 
fendant. 

Motion  to  vacate  order  of  arrest  denied,  with  $10  costs. 

Order  accordingly. 


The  English  courts,  under  a  somewhat  similar  provision,  appear 
to  liave  come  to  the  conclusion  that  the  mere  existence  of  the  marital 
relation  does  not  require  the  husband  to  be  joined  as  a  parly  with  his 
wife  in  an  action  or  proceeding,  which,  were  she  sole,  might  bo 
brought  by  or  against  her.  See  Re  G.  Outwin's  Trusts,  48  Law  Timu 
R.  N,  8,  410;  James  «.  Barrand,  31  WeeUy  R€p.  786;  and  see 
Abouloff  t).  Oppenheimer,  (Q.  B.  Div.)  30  Id.  429;  Re  Fisher's  Trusts, 
Id,  56 ;  Goods  of  Ayres,  81  Id,  660. 
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VELIE  V.  NEWARK  CITY  INSURANCE  CO. 

If.  Y.  Supreme  Courty  Third  Dsitrict ;  Special  Term^ 

Fefyiuary,  1883. 

Pleading. — ^Firb  Insurance  Policy. — Several  Grounds  op  Re- 
covery.— Election. — Statement    of    Mortaose^s    Interest 

in    Property  Insured. 

When  a  plaintiff  has  really, two  distinct  and  separate  grounds  for 
claiming  the  relief  demanded  in  the  complaint,  and  states  each  one 
therein  separately  and  plainly,  or  where  he  is  somewhat  uncertain 
as  to  the  exact  ground  of  recovery  the  proof  may  afford,  he  may 
frame  a  complaint  for  the  recovery  of  a  single  claim  in  several 
distinct  counts  or  statements,  and  the  court  will  not  compel  him  to 
elect  between  them.* 

*  In  Schultz  t.  Third  Avenue  R.  R.  Co.,  89  N,  T.  242,  plaintiff's 
complaint  contained  three  counts.  The  first  alleged  in  substance  that 
on  October  30,  1877,  he  got  upon  the  rear  platform  of  one  of  defend^ 
ant's  cars,  as  a  passenger;  that  the  conductor,  without  asking  him  for 
his  fare  or  giving  him  an  opportunity  to  pay  it,  violently  threw  him 
off  from  the  car,  in  front  of  a  car  passing  upon  an  adjoining  track; 
and  he  was  run  over  and  injured  *'to  his  damage  $10,000.'*  The 
other  two  counts  related  to  the  same  accident,  alleging  that  it 
occurred  through  defendant's  negligence,  each  closing  *^  to  his  damage 
$10,000."  In  the  prayer  for  relief  plaintiff  asked  damage  **  to  the 
amount  of  $20,000."  Upon  the  trial  the  court  ruled  in  substance 
that  the  plaintiff  could  only  recover  under  the  first  count.  He 
obtained  a  verdict  for  $15,000.  Defendant  claimed  that  as  the  first 
count  only  alleged  $10,000  damages,  the  verdict  was  unauthorized. 
Held^  untenable;  that  the  general  prayer  for  damages  at  the  close  of 
the  complaint  controlled;  but  that  if,  in  order  to  sustain  the  recovery, 
the  first  count  should  have  alleged  $15,000  damages,  the  defect  wiis 
one  that  could  be  amended  on  appeal. 

So  in  Barr  v,  Sliaw,  10  Eun^  580;  to  meet  a  possible  variance  in 
the  proof  or  ruling  upon  the' trial  as  to  the  validity  of  the  arrest  a 
count,  or  cause  of  action,  for  false  imprisonment  was  added  to  one 
for  malicious  prosecution. 

The  court  say:  "If  the  arrest  is  established  to  be  legal,  then  a 
canse  of  action  strictly  for  malicious  prosecution  must  be  made  out. 
If  the  arrest  is  held   to  be  illegal,  then,  with  a  single  count  fop 
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J3a  hdd,  in  au  action  against  an  ioanrance  company  for  the  loas  of 
property  by  fire,  the  complaint  alleging  first,  the  issae  of  a  policy 
tbereoD,  and  second,  a  contract  by  defendant  to  insare  and  to  issae 
a  policy. 

The  complaint  aTcrred  that  by  the  policy,  the  loss,  if  any,  was 
payable  to T.,  ''mortgagee,  as  interest  may  appear/^ and  that  one  C. 
was  the  sole  owner  of  the  property  insured,  both  at  the  time  of  its 
insurance  and  of  its  destraction  by  fire  on  a  specified  day,  subject  to 
a  mortgage  thereon  owned  by  defendant  T.  to  secure  the  payment 
of  a  sam  named. — Hdd^  that  the  statement  of  T.'s  interest  was 
sufficiently  definite  and  certain. 

Motion  by  defendant  to  compel  the  plaintiff  to  elect 
between  two  separate  statements  of  a  single  cause  of 
action,  and  also  to  state  the  interest  of  the  defendant 
Thompson  in  the  insured  propertv  with  more  certainty 
and  definiteness  in  the  complaint. 

O.  A.  ClemeTit,  for  the  Insurance  Company,  in  sup- 
port of  the  motion. 

John  J.  Linsoriy  for  plaintiff,  opposed. 

The  facts  sufficiently  appear  in  the  opinion. 

Westbbook,  J. — The  plaintiff,  John  W.  Velie,  as 
the  assignee  of  Giles  W.  Cowley,  seeks  *o  recover  of 
the  defendant,  The  Newark  City  Insurance  Company, 
the  sum  of  $1,250,  with  interest  from  January  4,  1882, 
that  being  a  portion  of  the  loss,  which  Cowley  is 
alleged  to  have  sustained  in  the  destruction  by  fire,  of 
certain  property  of  which  he  was  then  the  owner. 

The  complaint  states  separately  two  grounds,  or 
reasons,  for  the  liability  of  the  insurance  company : 
First,  that  such  defendant  in  consideration  of  $25  paid 
to  it  by  said  Cowley,  issued  to  him  its  policy  of  insur- 

malicious  prosecution,  a  recovery  for  false  imprisonment  could  only 
bo  had  by  proving  the  allegations  of  malice  and  want  of  probable 
cause,  which  are  only  important  in  an  action  for  false  imprisonment 
as  affecting  the  damaged.  Such  a  pleading  as  the  one  in  the  present 
case  tends  to  the  attainment  of  justice.'*  Bee  also  9  OHm^  L.  Bid, 
885,  where  the  same  doctrine  is  sustained. 
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ance  by  which  it  agreed  to  insure  him  for  the  term  of 
one  year,  from  December  24,  1881,  against  loss  or 
damage  by  fire,  upon  certain  property  described  in  the 
policy,  and  fully  set  out  in  the  complaint,  to  the 
amount  of  $1,250;  and  second,  that  the  said  insurance 
company,  by  its  duly  authorized  agents,  Messrs.  Ogden 
and  Little,  of  Middletown,  Orange  County,  N.  Y.,  on 
or  about  December  24, 1881,  for  a  consideration  agreed 
to  be  paid  by  the  said  Cowley,  promised  and  contracted 
to  insure  the  said  Cowley  against  loss  or  damage  by 
fire  to  the  same  property,  to  the  extent  of  $1,250,  for 
the  period  of  one  year,  and  to  issue  its  policy  therefor. 

The  complaint  also  avers  that  by  the  policy  of  in- 
surance, the  loss,  if  any,  was  "first  payable  to  John 
A.  Thompson,  mortgagee,  as  interest  may  appear;" 
that  Cowley  was  the  sole  owner  of  the  property  insured 
and  destroyed,  both  at  the  time  of  its  insurance  and  of 
its  destruction  by  fire  on  January  4, 1882,  subject,  how- 
ever, to  a  mortgage  thereon,  owned  by  the  defendant, 
Thompson,  to  secure  the  payment  of  $2,250 ;  and  that 
the  insurance  company  has  not  paid  the  amount  of  the 
insurance  to  Thompson,  nor  has  Thompson  brought  any 
suit  to  recover  the  same,  and  that  the  company  refuses 
and  neglects  to  make  such  payment. 

The  insurance  company,  by  this  motion  asks,  first, 
that  the  plaintiff  shall  be  compelled  to  elect  and  decide 
whether  he  will  rely  for  a  recovery  upon  the  written 
policy  of  insurance,  or  upon  the  agreement  to  insure 
and  to  issue  a  policy;  and  second,  that  the  com- 
plainant should  state  more  definitely  and  certainly 
the  interest  of  Thompson  in  the  insured  property. 
Should  the  relief  asked,  or  any  part  theroof,  be 
granted  ? 

The  question,  which  the  application  to  compel  the 
plaintiff  to  elect  between  the  two  grounds  of  recovery 
stated  in  the  complaint  presents,  is  this :  When  a 
plaintiff  has  really  two  distinct  and  separate  reasons 
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for  the  obtainment  of  the  relief  demanded  in  the  com- 
plaint, and  states  each  one  therein  separately  and 
plainly,  or  where,  as  is  probably  the  case  in  this 
instance,  the  plaintiff  and  his  attorney  are  somewhat 
uncertain  as  to  the  exact  ground  of  recovery  the  pi  oof 
may  afford,  and  therefore  frame  a  complaint  for  the 
recovery  of  a  single  claim  in  several  distinct  counts  or 
statements,  so  as  to  meet  the  proof,  should  an  election 
be  compelled? 

In  the  discussion  of  this  question,  it  must  be  ad- 
mitted that  the  defendant  has  several  reix)rted  cases 
which  support  his  proposition,  Gardner  v.  Locke,  2  Civ. 
Pro.  R.  {Browne's  Series),  252 ;  Comstock  v.  Hoeft, 
Month.  Law  Bui.  43 ;  Dickens  v.  N.  Y.  Central  R.  R. 
Co.,*  13  How.  Pr.  228).  Some  of  the  reported  cases  were 
rightly  decided  upon  other  grounds  than  that  whicLi 
holds  that  a  party  plaintiff  must  be  limited  to  a  single 
statement  of  facts  giving  him  a  right  to  the  relief 
demanded,  when  in  truth  there  are  other  facts  also  en- 
titling him  to  such  relief,  or  when  more  than  one  state- 
ment is  necessary  to  meet  any  contingency  of  the  trial. 
The  soundness  of  the  rule  compelling  an  election  has 
never  favorably  impressed  me,  and  reflection  upon  the 
present  motion  has  fully  confirmed  those  doubts. 
In  the  discussion  of  a  legal  problem  there  generally  are 
several  reasons  tending  to  a  certain  conclusion,  all  of 
which  counsel  in  argument  would  present ;  and  so  in 
the  trial  of  a  cause,  there  generally  are  distinct  and 
separate  lines  of  fact  tending  to  give  the  same  one  relief 
asked,  which  a  careful  pleader  should  embody  in  the 
complaint.  It  would  seem  to  be  absurd  for  a  judge  to 
limit  counsel  to  the  presentation  of  a  single  reason 
upon  the  argument  of  a  legal  proposition,  and  to  me, 
at  least,  it  seems  equally  absurd  to  limit  a  party  to  the 
statement  in  his  complaint  of  one  line  of  facts  establish- 

*  Motion  for  a  new  trial  in  this  case  is  reported  in  28  Barb.  41. 
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ing  his  right  of  rec.overy,  when  he  has  really  several, 
or  when  the  court  can  plainly  see,  as  it  can  in  this 
case,  that  different  averments  are  proper  to  meet  an 
emergency  of  the  trial,  which  cannot  be  foreseen  prior 
to  its  occurrence.  Take,  for  instance,  the  case  of  a 
party  who  is  the  heir-at-law  of  a  deceased  testator, 
seeking,  under  section  1,537  of  the  Code,  to  partition 
and  to  recovery  property  held  under  an  alleged  will. 
The  reason  which  he  assigns  in  his  complaint  for  a 
recovery  is,  that  the  apparent  devise,  under  which  the 
property  is  held,  is  void,  because :  first,  the  testator 
was  legally  incompetent  to  make  a  valid  will ;  second, 
the  instrument,  alleged  to  be  a  will,  was  procured 
by  fraud  and  undue  influence ;  and  third,  the  exe- 
cution thereof  was  insufficient  and  defective.  In  a  case 
like  the  one  just  put,  or  in  one  like  that  before  us, 
in  which  it  is  often  very  difficult  to  decide  whether  a 
policy  of  insurance  has  actually  been  issued,  or  whether 
there  has  been  only  an  agreement  for  insurance  and 
for  a  policy,  can  any  good  reason  be  adduced  for  com- 
pelling the  plaintiff  in  advance  of  a  trial,  or  ^ven  at  the 
trial,  to  elect  upon  what  ground  he  will  stand,  and 
present  his  case  ?  If  either  or  both  are  tried,  the  proof 
upon  each  ground  of  recovery  stated  may  be  close  and 
conflicting.  A  jury  of  twelve  men  may  be  divided  in 
opinion  as  to  which  one  is  established,  while  all  may 
unite, 'Some  for  one  reason,  and  some  for  another,  in  the 
conclusion  that  the  plaintiff  is  entitled  to  recover. 
If,  under  such  circumstances  as  have  been  stated,  an 
election  is  compelled,  justice  may  fail  and  wrong 
succeed.  It  is  no  answer  to  this  argument  to  say,  that 
if  the  plaintiff  is  unsuccessful,  another  action  can  be 
brought  setting  up  a  ground  of  recovery  not  pressed 
upon  the  first  trial. 

The  right  to  bring  a  second  action  for  the  same  sub- 
ject-matter, though  for  a  different  cause,  is  more  than 
doubtful ;  but  even_though  the  judgment  in  the  first 
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action  is  no  bar  to  the  second,  why  should  a  party  fail 
in  the  relief  to  which  he  is  in  fact  entitled,  and  which 
he  would  have  obtained  on  the  first  trial,  if  he  had  been 
allowed  to  state  his  whole  case  in  the  complaint,  and 
be  subjected  to  the  delay,  cost  and  vexation  of  a  new 
trial,  by  the  adoption  of  a  rule,  which  limits  the  com- 
plaint to  the  statement  of  a  single  reason  or  ground  for 
a  recovery.  The  second  trial,  too,  might  fail,  if  the 
issue  was  limited  by  the  court  compelling  an  election, 
because  twelve  men  could  not  agree  to  sustain  a  recov- 
ery upon  that  single  reason  or  ground. 

The  practical  effect  of  the  rule  is  obvious.  A  plain- 
tiff may  often  fail  to  obtain  that  which  is  his  due, 
because  he  presents  his  grounds  of  recovery  singly, 
when  he  might  succeed  if  they  were  all  presented  in 
one  suit ;  and  often,  though  he  may  succeed  in  the  end, 
he  has  suffered  in  costs,  delay  and  vexation,  which 
could  and  should  have  been  avoided.  A  defendant 
may  present  as  many  defenses  as  he  has  to  a  single 
claim,  though,  on  the  face  of  the  answer,  they  may 
seem  to  be  inconsistent,  and  no  good  reason  can  be 
given  why  a  plaintiff  may  not  present  by  his  complaint 
as  many  different  statements  of  distinct  lines  of  fact 
as  he  has,  or  as  he  supposes  himself  to  have,  giving 
him  the  right  to  the  relief  which  he  asks.  It,  un- 
doubtedly, is  the'interest  of  the  defendant  to  limit  the 
plaintiff  in  every  action,  as  is  now  sought  to  be  done 
by  this  motion,  but  as  in  the  administration  of^  justice 
every  argument  should  be  weighed  and  every  pertinent 
fact  considered,  it  cannot  be  conceded  that,  on  the 
trial  of  an  issue  of  fact,  a  plaintiff  should  be  limited 
in  his  facts  to  a  single  ground  of  recovery,  any  more 
than  upon  the  discussion  of  a  legal  problem,  he  should 
be  limited  to  the  statement  of  a  single  argument. 

The  point  which  has  been  discussed  is  not  new  to 
the  judge  writing  this  opinion.  In  Talcott  v.  Van 
Yechten,  the  plaintiff  sought  to  make  the  defendant 
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liable  for  a  debt  due  the  former  from  "  The  Olcott  Iron 
Company."  The  complaint  alleged  in  two  separate* 
statements,  two  distinct  lines  of  fact  tending  to  make 
the  defendant  liable  for  that  demand.  On  a  motion 
made  at  special  term  to  compel  the  plaintiff  to  elect 
between  the  two,  such  motion  was  denied  upon  the 
ground  (stated  in  a  memorandum)  that  it  was  "  the 
right  of  tlie  plaintiff  to  set  forth  all  the  facts,  which 
made  the  defendant  liable,"  and  that  the  statement  of 
"two  distinct  grounds  of  liability"  for  "only  one 
cause  of  action  "  was  proper.  On  appeal  to  the  gen- 
eral term  of  the  third  department,  this  decision  was 
affirmed  (25  Hurij  665).  In  this  department  the  ques- 
tion argued  must  therefore  be  deemed  settled. 

Perhaps  one  other  thought  on  this  point  may  be 
separately  added,  though  it  has  already  been  suggested. 
It  is  impossible  for  a  party  or  his  counsel  to  know  in 
advance  of  a  trial  the  exact  facts  of  a  case.  It  is  often 
difficult  in  an  action  like  the  present  to  determine 
whether  there  was  an  actual  insurance,  or  a  simple 
agreement  to  insure  and  deliver  a  policy.  There  may 
be  danger  in  presenting  the  case  upon  a  single  ground, 
while  a  recovery  may  be  certain  if  the  plaintiff  is 
allowed  to  present  both.  Many  other  cases  of  like  un- 
certainty will  readily  recur  to  the  mind  of  a  practicing 
lawyer.  Why  then,  it  may  well  be  asked,  unless 
justice  is  to  be  hampered,  should  a  party  be  compelled 
to  do  that  which  may  result  in  his  defeat,  when  justice 
and  right  require  his  success  ?  So  to  construe  and  in- 
terpret the  Code  defeats  its  entire  object,  which  was  to 
simplify  and  make  easy,  and  not  to  perplex  the  ad- 
ministration of  justice.  Precisely  this  view  of  this 
question  was  taken  many  years  ago  by  Judge  Cowles, 
with  the  concurrence  of  the  judges  of  the  general 
term,  in  Jones  v.  Palmer  (1  Abb,  Pr.  442),  and  it  seems 
to  be  so  clearly  right  as  to  preclude  discussion. 

But  a  single  word  need  be  added  upon  the  second 
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applicalion-^that  to  compel  a  more  defiuite  statement 
as  to  the  interest  of  John  A.  Thompson  in  the  insured 
property.  It  is  diflBcult  to  see  how  the  complaint  could 
be  made  more  explicit  in  that  particular.  It  is  dis- 
tinctly stated  that  he  held  a  mortgage  at  the  time  of 
the  fire  to  secure  tlie  payment  of  $2,250.  What  effect, 
if  any,  this  fact  may  have  upon  the  rights  of  the  plain- 
tiff is  not  before  me,  and  is  not  determined.  The  alle- 
gation is  definite,  certain  and  clear,  and  cannot  be 
made  more  so  by  additional  averments. 

The  motion  of  the  defendant  must  be  denied,  but 
without  costs,  as  the  moving  party  is  sustained  in  his 
practice  by  several  adjudged  cases. 


BERNHEIM  v.  DAGGETT. 

Brooklyn  City  Court,  General  Term^  Aprils  1880. 
Again;  Court  of  Appeals^  March  22,  1881. 

Pleading. — Action  against  Sheriff. — Non-return  of  Execution. 
— Amendment  of  Answer  on  Trial. — Stay  of  Sale  on  Exe- 
cution.— Plaintiff's  Direction  not  to  Sell. — Nominal 

Damages. 

In  an  action  against  a  sheriff  for  failure  to  return  plaintiff's  execution, 
where  the  answer  only  denies  such  failure,  the  court  has  power  to 
allow  defendant  to  amend  his  answer  by  setting  up  that  the 
debtor  had  no  property  to  satisfy  the  execution,  and  that  the 
omission  to  return  it  was  by  direction  of  the  plaintiff's  attorneys. 

Where  it  cannot  operate  to  plaintiff's  prejudice,  the  court  may 
properly  allow  such  amendment  at  the  trial. 

An  order  of  court  staying  a  sale  on  execution  is  operative  frofii  the 
time  of  its  service  upon  the  sheriff,  and  authorizes  him  to  relieve 
from  their  bids,  the  persons  to  whom  portions  of  the  property 
levied  on  have  been  already  struck  down  before  notice  of  the 
stay  reached  the  deputy  in  actual  charge  of  the  sale. 

If  a  sale  on  execution  is  stayed  by  order  of  court  until  after 
expiration  of  the  sixty  days  limited  by  law  for  its  return,  and  the 
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sheriff  is  requested  by  the  plaintiff's  attorney  to  hold  bis  levy^  but 
not  proceed  to  sale,  be  is  justified  in  so  doing;  and  an  action  for 
the  omission  to  return,  begun  before  the  request  is  countermanded, 
cannot  be  maintained. 
The  sheriff,  being  instructed  to  hold  his  levy  but  not  to  sell,  is  not 
liable  even  for  nominal  damages,  since  he  could  not  hold  his  levy 
if  he  returned  the  execution.* 

Appeal  by  the  plaintiff  from  a  judgment  in  favor  of 
the  defendant,  and  from  an  order  denying  a  new  trial. 

Charles  L.  Bernheim  brought  this  action  against 
Albert  Daggett,  sheriff  of  Kings  county,  for  damages 
for  failure  to  return  plaintiff's  execution  against 
Nicholas  Ehlers  within  sixty  days  as  required  by  the 
statute. 

The  further  facts  are  stated  in  the  opinion. 

McCuE,  J.— On  March  1, 1876,  the  plain  tiff  recovered 
judgment  against  one  Nicholas  Ehlers  for  $3,710.60,  in 
the  supreme  court,  city  and  county  of  New  York,  and 
on  the  same  day  he  caused  a  transcript  to  be  filed  in 
Kings  county,  and  issued  execution  upon  said  judg- 
ment to  the  defendant,  then  sheriff  of  said  county, 
pursuant  to  which  the  sheriff  made  a  levy.  The 
defendant  had  at  this  time  other  executions  in  his 
hands  against  the  same  defendant,  upon  judgments 
recovered  as  follows  :  City  Court  of  Brooklyn,  Henry 
Behrman  v,  Nicholas  Ehlers,  judgment  for  $873.26, 
recovered  January  31,  1876 ;  execution  issued  the  same 
da^,  and  levy  made  February  1,  1876  ;  Supreme  Court 
of  Kings  county,  Raphael  Braun  v.  Nicholas  Ehlers, 
for  $3,077.89,  recovered  February  29,  1876,  and  execu- 
tion issued  same  day. 

The  property  of  the  defendant  in  the  executions 
consisted  of  a  large  number  of  milch  cows,  wagons, 
some  horses,  harness,  etc.,  being  the  general  outfit  of 
a  milk  dairy.     The  sheriff  advertised  the  sale  of  the 

*  See  note  at  the  end  of  this  case,  and  the  foUowing  case. 
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property  for  March  13,  1876.  No  sale  took  place  oa 
that  day  and  the  sale  was  adjourned  to  March  20,  then 
to  April  7,  and  again  to  April  13,  on  which  day  a  sale 
was  attempted.  Some  of  the  property  was  put  up  and 
knocked  down  to  one  or  more  bidders,  but  the  sale  was 
not  i)erfected,  and  was  adjourned  because  of  the  ser- 
vice of  certain  orders  staying  the  sale  made  in  the 
aforesaid  actions.  It  appears  from  the  evidence  that 
the  orders  slaying  the  sale  were  made  and  served 
before  the  sale  had  actually  commenced,  but  the  place 
of  sale  being  quite  distant  from  the  sheriff's  oflBce, 
some  time  intervened  before  notice  of  the  stay  was 
given  to  the  deputy  in  charge  of  the  sale.  As  soon  as 
the  deputy  received  notice  of  the  stay,  he  declared 
that  ''the  sale,  was  for  nothing,"  as  the  order  of.  the 
court  stayed  it.  It  would  appear  from  the  testimony 
that  the  parcels  which  had  been  struck  off  would,  if 
the  sale  had  been  carried  out,  have  realized  enough  or 
nearly  enough  to  satisfy  all  the  executions. 

The  sale  was  adjourned  to  April  20  and  27.  No  sale 
was  made,  and  nothing  was  done  pending  the  disposi- 
tion of  the  orders  to  show  cause,  &c.,  until  June  7, 
when  a  sale  was  made,  the  property  realizing  a  sum 
sufficient  to  satisfy  the  prior  executions,  and  leaving 
the  plaintiff's  execution  entirely  unsatisfied. 

It  seems  that  between  April  .13  and  June  7  large 
expenses  had  been  incurred  in  keeping  the  property, 
and  it  was  suggested  that  some  of  the  property  had 
disappeared,  but  there  was  nothing  in  the  case  charg- 
ing the  defendant  with  any  specific  act  contributing  to 
the  loss  of  the  property,  if  there  was  any. 

This  action  seeks  to  recover  damages  for  failure  to 
return  the  plaintiff's  execution  within  sixty  days. 
The  answer  admits  the  formal  portions  of  the  complaint 
denying  only  the  allegation  of  failure  of  duty  in  not 
returning  the  execution  within  the  time  required  by 
law.    After  the  plaintiff  rested,    the  defendant  was 
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granted  leave  to  amend  his  answer  by  setting  up: 
First,  that  the  defendant  in  the  execution  had  no 
property  out  of  which  the  execution  could  have  been 
satisfied.  Second,  that  the  omission  to  return  the 
execution  within  sixty  days  was  by  direction  of 
plaintiff's  attorneys. 

•  The  plaintiff  objected  to  the  amendment  and 
excepted  to  the  decision  of  the  court,  and  this  point 
forms  one  of  the  main  points  on  this  appeal. 

In  addition  to  this  objection  to  the  amendment 
allowed,  the  plaintiff  claims  that  the  sale  made  on 
April  13,  was  valid,  so  far  as  it  had  proceeded,  and 
that  the  sheriff  is  liable  to  account  for  the  proceeds 
which  he  might  have  realized,  and  that  the  defense 
that  there  was  not  property  sufficient  to  satisfy  the 
execution  is  not  sustained. 

It  is  also  claimed  that  the  evidence  did  not  sustain 
the  defense,  that  the  failure  to  return  the  execution 
was  because  of  directions  given  by  the  plaintiff's 
attorney  ;  and  lastly,  that  the  non-return  of  the  execu- 
tion entitled  the  plaintiff  to  nominal  damages  in  any 
event,  whereas  the  verdict  was  for  the  defendant. 

As  to  thQ  question  of  the  amendment,  which  the 
defendant  was  permitted  to  make  on  the  trial,  we  are 
of  opinion  that  this  was  a  matter  within  the  discretion 
of  the  court,  and  we  cannot  see  that  it  was  exercised 
to  the  plaintiff's  injury.  The  plaintiff  was  present,  at 
the  sale  of  April  13,  and  communicated  the  facts  which 
there  occurred  to  his  counsel,  and  he  was  again  present 
at  the  sale  of  June  7,  and  so  also  was  his  attorney. 
The  plaintiff  was  able  to  produce  on  the  trial  a  number 
of  witnesses  as  to  what  took  place  on  both  days,  and 
was  not  therefore  at  any  disadvantage  in  respect  to  the 
question  as  to  what  property  the  defendant  had  and 
its  value.  The  correspondence  which  had  taken  place 
between  the  plaintiff's  attorney  and  the  deputy-sheriff 
in   charge  of  the    execution,  and  the  various  orders 
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under  which  the  sale  had  been  stayed,  were  all  well 
known  to  the  parties  and  were  produced  on  the  trial, 
so  that  the  plaintiff  was  not  taken  by  surprise  on  the 
question  as  to  whether  the  delay  in  returning  the  ex- 
ecution was  or  was  not  because  of  instructions  to  the 
sheriff  by  the  plaintiff's  attorney.  All  the  testimony 
which  bore  upon  these  two  questions  seems  to  have 
been  at  hand,  and  appears  in  the  printed  case,  so  that 
it  could  not  be  urged  that  the  plaintiff  was  surprised 
by  that  line  of  defense.  Indeed,  the  objection  to  the 
amendment  was  not  placed  upon  the  ground  of  sur- 
prise, but  only  on  the  ground  that  the  defenses  were 
new,  and  that  it  was  not  in  the  power  of  the  court  to 
permit  them  to  be  made  on  the  trial.  That  it  was 
clearly  within  the  power  of  the  court  to  allow  the 
amendment,  see  Knickerbocker  Life  Ins.  Co.  v.  Nelson,* 
7  Abb.  N.  C.  170,  and  authorities  referred  to  in  the 
note. 

We  are  of  opinion  also  that  the  orders  staying  the 
sale,  advertised  to  take  place  on  April  13,  were  opera- 
tive from  the  time  of  their  service  upon  the  sheriff, 
and  were  a  sufficient  authority  to  the  sheriff  to  relieve 
from  their  bids  the  persons  to  whom  portions  of 
the  property  had  been  already  struck  down,  before 
notice  of  the  stay  had  reached  the  deputy  in  actual 
charge  of  the  sale. 

The  evidence  upon  the  question  of  instruction  to 
the  sheriff  not  to  advertise  a  sale  under  the  plaintiff's 
execution,  was  sufficient  to  sustain  the  verdict.  It  is 
not  necessary  to  refer  to  the  corresj)ondence  at  length. 
The  direct  wish  contained  in  the  letter  of  March  20, 
1876,  was  a  plain  direction  not  to  proceed  to  sale,  and 
amounts  in  law  to  a  protection  to  the  sheriff  against 
the  charge  of  failure  to  perform  his  duty.  The  sheriff 
had  made  his  levy,  and  was  under  stay :   First,   by 

*  Reported  also  less  fully  in  78  N,  T.  137. 
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tjie  order  raade  at  special  term  in  Kings  county,  Ai^ril 
13,  1876,  Justice  Gilbert  presiding,  which  was  vacated 
by  an  order  made  at  special  term.  Justice  Pratt  pre- 
siding. May  10,  1876,  with  leave  to  renew  motion  in 
the  proper  county ;  Second,  by  the  order  made  at 
special  term  in  the  city  and  county  of  New  Yorlt,  ' 
Justice  Dykman  presiding,  May  20,  1876,  which  was 
vacated,  and  order  served  on  June  6,  1876,  and  on 
June  26,  1876,  at  a  special  term.  Justice  Donoiiuk 
presiding,  an  order  was  made  vacating  all  stays  in  the 
action,  which  was  not  served  until  October  20,  1876. 
The  defendant  testifies  that  his  levy  was  made  upon 
all  the  personal  property  which  Ehlers  owned  in  the 
county  of  Kings,  which  had  come  to  his  knowledge, 
and  that  all  of  this  property  was  sold  at  the  sale  of 
June  7, 1870,  immediately  after  the  service  of  the  order 
on  the  6th  day  of  June.  The  present  action  was  com- 
menced about  June  15,  1877,  and  between  that  date 
and  the  date  of  the  last  communication  made  by  the 
plaintiff's  attorney  to  the  defendant,  authorizing  him 
to  hold  his  levy  but  not  to  sell,  it  does  not  appear 
that  this  notice  was  countermanded,  or  that  any  request 
was  made  to  proceed  on  his  levy  or  return  his  execu- 
tion. 

The  defendant  having  thus  been  stayed  by  order, 
until  after  the  expiration  of  the  sixty  days,  and  having 
received  instructions  to  levy  but  not  to  sell,  was  justified 
in  holding  the  levy,  and  is  not,  we  think,  liable  in  this 
action.  This  also  answers  the  point  raised  on  the  argu- 
ment, that  the  plaintiff  was  entitled  in  any  event  to  a 
verdict  for  nominal  damages,  because  of  the  non-return 
of  the  execution  within  the  sixty  days.  The  sheriff 
was  directed  to  hold  his  levy,  but  not  to  sell.  The 
sheriflf  could  not  hold  his  levy  it  he  returned  the  exe- 
cution. So  far  as  the  plaintiff  was  concerned  he  had 
the  absolute  power  to  direct  the  sheriff  in  regard  to  the 
process  issued  by  him.    This  question  was  distinctly 
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presented  to  the  jury  under  proper  instructions,  and 
on  this  point  they  have  decided  in  the  defendant's  favor. 
We  do  not  feel  authorized  to  disturb  their  verdict. 

In  view  of  the  legal  effect  which  we  think  should 
be  given  to  the  orders  to  show  cause,  and  to  the  special 
directions  given  to  the  defendant,  we  do  not  think  it 
necessary  to  discuss  the  various  exceptions  which  were 
presented  upon  the  argument. 

We  are  of  opinion  that  the  judgment  and  order 
appealed  from  should  be  affirmed,  with  costs. 


From  this  decision  the  plaintiff  appealed  to  the 
court  of  appeals. 

Lewis  Sanders^  for  plaintiff,  appellant. 

Benj.  F,  Tracy ^  for  defendant,  respondent. 

The  Court  of  Appeals^  on  appeal  from  the  judgment, 
affirmed  it  without  opinion. 

*  In  Adams  «.  Bowk  (i\r.  Y,  Marine  Caurt,  Trial  Term^  Marek^ 
1888),  it  was  hdd^  that  a  sheriff  had  do  power  to  release  a  levy  and 
take  the  debtor's,  certified  check  for  the  amount  of  the  execution,  to 
be  held  by  him  as  security  for  his  own  protection,  but  that  the 
check,  which  was  tantamount  to  money,  satisfied  the  execution,  and 
under  §  1266,  Code  Civ.  Pro.,  became,  immediately  upon  its  receipt 
by  the  sheriff,  the  property  of  the  plaintiffs  in  execution,  for  which 
they  might  maintain  an  action  against  the  sheriff,  although  the  sixty 
days  allowed  for  his  return  had  not  expired,  and  no  return  had  been 
made. 

It  ieemBy  that  the  plaintiffs'  right  of  action  accrued  at  the  time  the 
check  was  taken,  without  regard  to  the  provisions  of  section  1266  of 
the  Code  of  Civil  Procedure,  or  of  the  Statute— L.  1860,  p.  13,  c.  6. 

The  duty  of  the  sheriff  is  defined  and  circumscribed  in  the  writ  of 
execution  itself,  and  as  to  that  duty  the  court  will  neither  instruct 
Dor  interfere. 

Whenever  the  debtor's  property  comes  within  the  grasp  of  the 
•execution,  it  is  at  once  absorbed;  it  ceases  to  be  the  property  of  the 
debtor,  and  becomes  the  property  of  the  plaintiff  in  execution,  subject 
only  to  the  power  of  sale  on  the  part  of  the  sheriff. 

Trial  by  the  court. 
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John  Adams  and  another  sued  Peter  Bowe,  as  sheriff  of  New  York 
county,  to  recover  the  amount  of  an  execution  in  plaintiffs*  favor,  as 
money  had  and  received  by  the  defendant  for  tbe  plaintiffs*  use. 

Ha  WES,  J. — There  is  no  substantial  dispute  as  to  the  facts  of  this 
case.  The  plaintiffs  recovered  a  judgment  for  costs  against  the  New 
York,  West  Shore  and  Buffalo  R.  R.  Co.,  issued  execution  tliereon, 
and  on  August  5,  1883,  delivered  the  same  to  the  sheriff,  the  defend- 
ant herein.  On  August  6,  the  defendant  made  a  levy  upon  the  office 
furniture  of  the  company,  and  the  company,  not  willing  to  have  their 
office  furniture  removed,  and  desiring  to  take  some  legal  steps  looking 
to  a  modification  or  reversal  of  the  judgment,  gave  a  certified  check  to 
the  defendant  or  his  deputy  for  the  full  amount  of  the  execution ;  but 
it  appears  that  when  this  payment  was  made,  a  letter  was  sent  by  the 
company  to  the  sheriff,  to  the  effect  that  this  check  was  to  be  deemed 
a  security  for  him,  and  to  be  held  by  him  for  sixty  days,  and  it  mnst 
be  assumed,  I  think,  that  the  sheriff  assented  to  this  arrangement. 
On  the  7th  and  also  on  the  8th  of  August,  plaintiff  demanded  pay- 
ment of  the  amount  in  the  hands  of  the  sheriff,  which  was  refused. 
This  action  was  commenced  on  August  9,  1882,  and  is  brought  to  re- 
cover  the  amount  of  the  execution,  as  money  had  and  received  by  the 
defendant  for  the  plaintiffs*  use. 

The  defendant  claims  thnt  no  right  of  action  existed  on  August  9, 
and  that  under  the  provisions  of  section  1366  of  the  Code  of  Civil 
Procedure,  he  has  sixty  days  in  which  to  make  his  return  and  pay  the 
money,  and  further,  that  the  plaintiffs  have  no  claim  upon  the  money 
thus  paid,  inasmuch  as  it  was  not  to  be  applied  upon  the  execution, 
but  was  held  by  the  sheriff  as  collateral  security  only,  and  to  procure 
the  release  from  actual  custody  of  the  property  levied  upon,  and  that 
it  was  not  the  intention  of  the  judgment  debtor,  or  of  the  sheriff,  that 
the  money  so  paid  should  be  opplied  upon  the  execution.  The  coun- 
sel for  the  sheriff  states  that  this  has  always  been  the  custom  of  the  of- 
fice ;  and  in  a  case  where  some  error  has  been  committed  as  to  the 
judgment  or  the  execution,  or  where  ready  relief  from  any  cause 
could  not  be  procured  from  the  court,  such  an  act  on  the  part  of  the 
sheriff  would  certainly  seem  to  be  both  benevolent  and  justifiable, 
provided  he  had  the  power  under  the  statute  to  exercise  such  a  dia- 
cretion. 

Under  the  early  English  law  the  sheriff  represented  the  earl  or 
count  in  the  administration  of  the  county  government,  and  had  all 
the  authority  for  the  administration  and  exercise  of  justice  which  the 
earl  had.  Deriving  his  authority  directly  from  the  king,  he  was  not 
only  an  officer  of  great  antiquity,  *|the  government  of  the  county 
being  committed  to  bis  charge  and  care,"  but  he  was  necessarily 
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clothed  with  certain  discretionary  and  judicial  functions.  The  wide 
authority  once  exercised  by  the  sheriff,  however,  has  been  seriously 
modified,  and  he  is  now  a  mere  ministerial  officer  whose  duties  are 
clearly  defined  by  statute  and  whose  functions  are  restricted  by  the 
court,  whose  officer  he  is.  He  must  execute  every  writ  placed  in  his 
hands  with  the  utmost  expedition,  and  without  favor,  refraining  from 
undue  force  or  violence.  In  the  case  of  an  execution  it  is  his  duty 
upon  its  receipt  by  him  to  indorse  upon  it,  the  year,  month,  day  and 
hour  when  he  received  it,  and  then  to  execute  its  mandate  immediately 
and  in  every  particular,  and  with  faithful  but  prudent  energy;  and  if 
he  thus  performs  his  duty  the  law  protects  him,  even  though  the 
execution  be  irregular  (assuming  of  course  that  it  has  been  issued  by 
a  court  of  competent  jurisdiction)  *,  but  while  the  law  protects  him,  it 
exacts  in  turn  the  most  implicit  obedience  on  his  part.  The  statute 
provides  that  the  sheriff  shall  make  a  return  of  the  execution  within 
sixty  days,  which  must  contain  a  statement  of  the  proceedings  taken 
on  the  execution.  Now  it  is  quite  clear  that  this  return  under  the 
old  practice  brought  in  the  result  of  the  sheriff^s  effort,  as  well  as  its 
history,  and  that  the  payment  of  the  money  into  courts  if  it  had  been 
made,  was  an  inherent  part  of  the  ^*  return."  The  ancient  writ 
commanded  the  sheriff '^  to  have  the  money  before  our  justices  on 
the  return  day."  In  Bacon*M  Abridgment  (title  ** Execution")  it  is 
said  that  ''the  sheriff  cannot  deliver  the  goods  to  the  plaintiff  in 
satisfaction  of  his  debt,  but  the  goods  are  to  be  sold  and  the  money 
in  strictness  is  to  be  brought  into  court."  This  rule  has  long  since 
been  relaxed,  and  by  acquiescence  or  permission  of  the  court,  rather 
than  by  strict  force  of  law,  the  sheriff  is  permitted  to  pay  the  money 
directly  to  the  plaintiff.  It  is  clear,  therefore,  from  this  brief 
reference,  that  the  return  and  payment  are  substantially  one  and  the 
same  thing,  and  that  the  sheriff  can  no  longer  claim  to  hold  the 
money  after  ho  has  made  his  return,  whoever  may  be  entitled  to  first 
receive  it. 

This  point  being  necessarily  conceded,  we  can  next  inquire,  when 
is  the  sheriff  compelled  to  make  his  return.  The  mandate  states 
that  it  must  be  ** within  sixty  days  after  its  receipt  by  you."  The 
elementary  writers  all  state  that  no  action  against  the  sheriff  will  lie 
until  the  expiration  of  the  sixty  days  {Crocker  on  Sheriffs,  875; 
Freeman  on  Exeeutions,  448),  and  the  case  of  Cassidy  v.  Meacham,  3 
Paige,  811,  declares  that  ** although  a  sheriff  might  lawfully  return 
an  execution  before  the  return  day,  yet,  such  return  did  not  take 
effect  until  after  the  return  day  had  passed,  and  then  was  good  by 
relation,"  and  that  no  bill  could  be  filed  until  after  the  return  day  in 
such  a  case.     See  also,  Williams  v.  Hogeboom,  8  Paige,  469;  Spencer 
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t>.  Cuyler,  9  Abb,  Pr.  382;  Renaud  v.  O'Brien,  35  S.  Y.  99,  rev'g 
25  How.  Pr.  67;  Tyler  «.  Willis,  ZZ  Barb.  327;  8.  C,  sub  nam.  Tyler 
e.  Whitney,  12  Abb.  Pr.  465,  to  the  same  effect. 

Since  the  adoption  of  the  Code,  I  have  been  unable  to  find  any 
case  where  the  doctrine  set  forth  in  Cassidy  v.  Meacham  is  held. 
Supplementary  proceedings,  as  well  as  creditors'  bills  in  equity,  are 
all  founded  upon  returns  which  have  been  made  by  the  sheriff  within 
the  sixty  days,  and  they  cannot  now  be  questioned  collaterally,  aud 
the  return  can  only  be  attacked  for  fraud  or  collusion. 

A  claim  that  there  was  any  statutory  prohibition  as  affecting  the 
sheriff,  or  the  vitality  of  the  return  would  not  be  seriously  considered, 
and  the  sheriff  having  the  right  to  return  the  execution  within  the 
sixty  days,  the  money  which  had  been  realized  upon  the  execution, 
would  then  be  clearly  due  and  payable.  Chapter  6  of  the  Laws  of 
1860  provides,  that  upon  receipt  by  the  sheriff  of  the  amount  due 
upon  the  execution,  he  sjiall,  on  demand,  deliver  a  copy  of  such 
execution  and  of  his  indorsement  of  satisfaction  thereon,  and  that 
upon  the  filing  of  such  execution,  so  indorsed,  the  clerk  shall  enter 
satisfaction  of  such  judgment.  This  statute  is  substantially  embodied 
in  section  1266  of  the  Code  of  Civil  Procedure.  It  is  clear  that  it  is 
the  duty  of  the  sheriff  to  make  this  return  of  satisfaction  immediately 
upon  the  payment  of  the  amount  due,  and  it  would  not  be  seriously 
claimed  that  he  could  hold  the  money  after  the  execution  was 
satisfied,  for  it  has  been  repeatedly  held  that  the  sheriff  is  functus 
officio  the  moment  the  execution  has  been  satisfied.  The  word 
''immediately,"  in  section  1266  of  the  Code,  is  tantamount  to  the 
words  '*on  demand"  in  the  statute  of  1860,  and  cannot  be  misunder- 
stood. 

In  the  case  at  bar  the  money  was  paid  on  August  5,  and  it  must  be 
assumed  that  the  sheriff  complied  with  the  law  and  immediately  in- 
dorsed a  return  of  satisfaction.  His  duties  were  performed  and  the 
money  became  payable  with  outdemand.  Nelson  v.  Kerr,  69  N.  Y. 
224;  affi'g  2  Sup'm.  Gt.  (T.  <ft  0.)  299.  In  contemplation  of  law 
the  money  is  paid  when  the  return  is  made.  The  plaintiffs, 
however,  demanded  the  amount  from  the  sheriff  on  August  7,  and 
the  action  cannot  be  deemed  premature.  In  this  connection  I 
may  say  further  that  in  my  opinion  the  right  of  action  accrued  at 
that  time,  without  regard  to  the  provision  of  the  Code  or  the  statute 
above  cited;  for  if  the  execution  was  in  fact  satisfied,  the  money 
so  held  by  him,  was  not  his,  but  belonged  in  equity  and  good 
conscience  to  the  plaintiff,  and  he  could  at  once  maintain  an  action 
against  the  sheriff  for  money  had  and  received  to  his  use.     Whether 
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the  sheriff  had  made  his  return  or  not  is  unimportant  in  view  of  the 
character  of  the  action  here  brought,  and  no  question  can  be  raised 
that  such  an  action  is  not  maintainable.  Armstrong  v.  GaiTOW,  6 
Cow.  465. 

But  it  is  claimed  by  defenda.it  that  the  execution  was  never  satis- 
fied, but  that  the  check  or  money  was  received  by  him  from  the 
judgment  debtor  as  collateral  security  merely,  and  that  it  was  paid  by 
the  judgment  debtor  under  a  written  notice  that  it  was  to  be  so  held 
and  was  not  to  be  applied  on  the  execution.  It  does  not  affirmatively 
appear  that  the  sheriff  assented  to  this  arrangement,  or  that  any  such 
contract  was  entered  into,  but  even  if  it  had  been,  and  I  havo 
assumed  that  such  was  the  fact,  yet,  I  fail  to  discover  what  authority 
the  sheriff  had  to  so  deal  with  the  execution.  The  levy  in  this  case 
was  mude  and  perfected,  and  presumably  upon  sufficient  property  to 
satisfy  the  execution.  There  was  no  claim  of  a  third  party,  and  no 
legal  reason  is  suggested  for  his  delay  in  enforcing  the  execution.  It 
is  not  claimed  that  the  property  was  placed  in  the  hands  of  a  *' re- 
ceiptor," under  the  well  settled  rules  which  would  warrant  such  an 
act  on  the  part  of  the  sheriff.  Every  intendment  must  be  assumed 
that  a  public  officer  performs  his  duty. 

Now  what  is  the  fact  in  this  case  ?  The  sheriff  voluntarily  re- 
linquishes the  levy,  and  accepts  the  defendant's  check  for  the  aniount 
of  the  execution.  The  pleadings  would  seem  to  imply  that  the 
sheriff  held  money  and  not  a  check,  but  in  my  view  of  the  case  it  is 
quite  unimportant  whether  the  judgment  debtor  gave  a  check  or 
money,  both  being  assumed  upon  the  argument  to  be  collateral 
security.  It  is  clear  that  he  has  relinquished  the  levy  and  accepted 
the  check.  Now,  if  the  sheriff  had  th«  legal  authority  to  receive  this 
money  as  collateral  security  merely,  then  the  plaintiff  is  remediless  in 
this  action,  for  the  execution  would  have  been  operative  at  the  time 
action  was  brought,  and  the  defendant  could  no^  have  pleaded  the 
levy  as  a  satisfaction.  Upon  a  careful  examination,  I  think  it  will 
be  found  that  the  sheriff  has  no  power  to  make  such  a  contract,  and 
if  he  did  make  such  a  contract  as  a  matter  of  fact,  I  am  of  the  opinion 
that  the  law  will  deem  it  invalid.  The  sheriff  cannot  be  a  stake- 
holder, neither  can  he  be  the  agent  of  the  judgment  debtor  in  any 
phase.     See  Wright  v.  Child,  1  Ex.  358. 

The  duties  and  powers  of  the  sheriff  are  often  discussed  in  the 
early  reports.  In  Codwise  v.  Field,  9  Johns.  263,  the  coroner  gave  a 
receipt  in  full,  agreeing  to  pay  the  plaintiff  in  consideration  of  a 
debt  due  from  the  coroner  to  the  judgment  debtor,  ffeld^  no  satis- 
faction as  beyond  the  power  of  the  coroner  ;  otherwise  if  the  coroner 
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had  received  the  money.  In  Hoyt  v,  Hudson,  12  Johns.  207,  the 
officer  took  security  for  the  debt.  Held,  that  it  constituted  payment 
and  the  execution  was  satisfied.  This  case  is  quite  conclusive  upon 
the  point  at  issue,  in  so  far,  as  the  reason  of  the  rule  would  tend  to 
establish  it.  See  also  Clark  v.  Wiltons,  2  Ld,  Baym.  1072  ;  1  Balk, 
822;  Ladd  «.  Blunt,  4  ifoM.  402;  Heed  v.  Pruyn,  7  Johns,  426; 
Sherman  v.  Boyce,  15  Johns,  443. 

It  can  be  well  said  that  all  these  cases  have  arisen  after  the 
return  had  been  made,  and  the  sheriff  is  necessarily  estopped  by  his 
return.  There  is  no  case  which  I  have  been  able  to  find  in  the 
English  or  American  decisions  where  this  question  has  arisen  before 
the  return,  and  we  are  therefore  compelled  to  consider  it  a  new  ques- 
tion in  so  far  as  the  want  of  precedent  would  make  it  such.  I  think, 
however,  that  there  are  general  principles  underlying  the  powers  and 
duties  of  a  sheriff,  which  will  be  equally  conclusive  as,  decided  cases, 
and  I  am  disposed  to  consider  these  principles  as  elementary.  The 
sheriff  has  the  undoubted  right  to  extend  favors  to  the  Judgment 
debtor,  in  case  he  does  not  come  within  the  inhibition  of  the  statute, 
and  he  may  in  his  discretion  refrain  for  a  reasonable  time  from  selling 
the  property,  provided  always  that  he  grants  no  such  delay  as  would 
preclude  him  from  making  a  final  return,  on  or  before  the  expiration 
of  the  sixty  days,  and  the  court  has  no  power  to  compel  such  sale,  nor 
will  the  -court  instruct  the  sheriff.  Bowie  v.  Brahe,  4  Duer.  676 ; 
S.  C,  2  Abb,  Pr.  261  ;   Morange  «.  Edwards,  1  E.  D,  Smith,  414. 

But  while  this  is  true,  it  will  be  found  that  the  reason  of  the  rule 
lies  in  the  fact,  that  the  duty  of  the  sheriff  is  defined  and  circum- 
scribed in  the  very  writ  itself.  The  law  has  determined  his  duty  and 
the  court  therefore  will  neither  instruct  nor  interfere.  The  duty  of 
the  officer  is  to  make  the  levy  upon  the  property  of  the  judgment 
debtor  within  his  county;  but  if  he  has  once  made  a  levy  sufficient  to 
satisfy  the  execution,  be  cannot  make  a  second  levy,  and  if  the  levy 
has  been  made  upon  sufficient  property  the  debtor  is  forever  dis- 
charged and  can  plead  the  levy  as  a  bar,  and  the  proof  of  such  a  fact 
will  constitute  a  good  and  sufficient  defense  to  any  subsequent  action 
in  that  behalf.  Moreover,  all  the  property  of  the  defendant  within 
the  bailiwick,  whatever  its  character,  is  subject  to  the  execution,  and 
whenever  defendant's  property  comes  within  the  insatiable  grasp  of 
the  execution  it  is  at  once  absorbed.  This  arises  from  the  inherent 
character  of  the  process,  for,  by  operation  of  law  property  so  seized 
ceases  to  be  the  property  of  the  defendant,  and  is  transmitted  into 
the  property  of  the  plaintiff,  subject  only  to  the  power  of  sale,  on  the 
part  of  the  sheriff.     The  sheriff  cannot  in  any  sense  whatever  act  as 
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the  agent  of  the  debtor,  for  his  authority  is  measured  by  the  power 
lodged  in  the  writ,  and  that  is  clear  and  well  defined.  Applying 
these  principles  to  the  case  at  bar,  it  will  be  seen  that  the  sheriff 
received  a  certified  check  from  the  defendant,  claimed  by  the  sheriff 
to  have  been  given  to  him  only  as  collateral  security.  By  what  right, 
or  by  whose  authority  can  he  receive  such  a  check,  upon  these  condi- 
tions ?  His  authority  is  restricted  to  taking  defendant's  property  for 
the  purpose  of  satisfying  the  execution.  If  he  yielded  his  levy 
upon  the  oflSce  furniture  he  clearly  elected  to  take  the  check,  and 
resorted  to  that  for  the  satisfaction  of  the  execution.  A  certified 
check  is  clearly  tantamount  to  money,  and  it  was  the  plaintiff's  money 
at  that  moment.  The  case  of  Reed  v.  Pruyn,  supra,  holds  in  sub- 
stance that  a  sheriff  cannot  take  a  security  and  still  hold  the  execution, 
although  other  questions  were  involved  in  that  case.  It  seems  to  me 
that  in  the  very  nature  of  things,  the  security  so  called,  ceases  to  be 
security  the  moment  it  comes  within  the  operative  power  of  the 
execution. 

The  theory  of  **  forthcoming  bonds,"  which  are  provided  for  in 
some  States,  is  not  inconsistent  with  this  view,  for  they  derive  their 
life  from  the  statute  ;  they  are  equal  in  dignity  to  any  other  process, 
and  are  not  in  any  sense  an  outgrowtn  or  an  incident  to  the  execu- 
tion. But  were  it  otherwise,  it  will  not  be  claimed  that  the  rules 
governing  **  receiptors  "  or  forthcoming  bands  are  applicable  to  the 
case  at  bar. 

It  may  be  further  added  that  if  the  position  of  the  sheriff  is  correct 
then  this  check  was  given  for  his  (the  sheriff's)  protection,  and  being 
so  taken,  the  sheriff  would  presumably  have  some  implied  authority 
in  law  to  enforce  the  obligation,  in  case  of  failure  on  the  part  of  the 
judgment  debtor.  Every  wrong  has  a  remedy,  and  this  presumption 
of  law  that  the  sheriff  must  in  the  nature  of  things  have  power  to 
realize  upon  his  collateral  security  can  arise  only  upon  the  assumption 
that  the  sheriff,  whose  powers  are  circumscribed  by  the  writ,  could 
use  the  writ  already  in  his  hands  to  enforce  payment  upon  his  own 
collateral,  but  the  law  will  not  tolerate  that  an  officer  shall  wield  the 
process  of  the  courts  in  his  own  favor,  in  order  to  exact  such  a 
measure  of  justice  as  he  may  think  duo  to  himself.  *'  A  sheriff  cannot 
do  execution  when  he  himself  is  a  party  and  therefore  an  extent  by 
him,  when  he  is  a  censor,  will  be  void."  (Com,  Dig*,,  "Viscount," 
E.  1.  He  need  not  be  a  party  to  the  record,  but  it  is  equally  fatal  if 
he  is  beneficially  interested.  2  B.  8.  441,  §  84;  3  M  6  ed.  727, 
§  111,  [84].  Judge Platt  in  Sherman  «.  Boyce,  supra,  declares  "that 
it  would  not  only  lead  to  oppression  and  abuse  but  would  tend  to 
subvert  the  foundation  of  private  rights  and  of  civil  liberty."  It  is 
clear,  therefore,  that  the  sheriff,  holding  this  check  as  collateral 
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security  in  bis  own  behalf,  could  not  enforce  it  by  virtue  of  the 
execution,  or  in  face  in  any  way  as  sheriff.  But  if  the  right  is  not 
enforceable  it  can  safely  be  said,  by  tlie  simplest  syllogistic  reasoning, 
that  such  a  right  does  not  exist,  and  that  the  sheriff,  while  acting  as 
such,  never  received  any  money  or  any  check  as  collateral  security  for 
his  own  protection;  and  he  clearly  had  no  authority  to  receive  it  in 
behalf  of  any  one  else. 

From  every  phase  of  this  case,  so  far  as  I  have  been  able  to 
examine  it  in  the  absence  of  any  precedent  or  authority,  I  am  con* 
vinced  that  the  taking  by  the  sheriff  of  any  such  collateral  security 
as  was  testified  to  in  this  case  was  wholly  beyond  his  power  or 
authority,  and  that  by  operation  of  law  the  money  so  paid  came 
within  the  grasp  of  the  execution,  and  was  the  property  of  the 
plaintiff  and  was  held  by  the  sheriff  for  his  use  and  benefit,  and  that 
the  plaintiff  had  a  clear  right  of  action  to  recover  it  as  such. 

Judgment  for  plaintiff,  with  costs. 


AMERICAN  HOSIERY  COMPANY  v.  RILEY. 

City  Court  of  Brooklyn^  Oeneral  Terniy  1882. 
Again^  Court  of  Appeals^  1883. 

Action   against  Shbripp  for  False  Return.*— Court's   Powbb 
over  its    prior    orders. — jurisdiction   op    court 

OP  Appeals. 

In  an  action  against  a  sheriff  for  making  a  false  return  to  a  writ  of 
execution,  it  is  a  sufficient  justification  for  the  return  to  show  that 
the  sheriff  has  paid  over  the  alleged  property,  to  other  persons 
than  plaintiff,  in  conformity  with  other  process  and  orders  of  court, 
made  prior  to  the  plaintiff's,  whether  such  prior  orders  and  process 
were,  in  strictness,  properly  made  or  not. 

It  seems^  that  a  court  of  record  has  power  to  vacate,  •  correct,  or  to 
reform  its  own  order  inadvertently  made,  and  to  substitute  a 
proper  order  for  an  improper  one,  even  though  the  substituted 
order  may  incidentally  alter  or  reverse  the  advantage  or  benefit 
which  strangers  had  gained  by  reason  of  the  order  inadvertently 
made.* 


The  court  of  appeals  will  dismiss  an  appeal  from  a  judgment  afllrm- 
*  See  also  People  «.  Hektograph  Co.,  10  ^i^.  S.  C,  858,  and  note. 
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iDg  the  dismissal  of  a  complaint,  in  an  action  not  fouuded  upon 
contract,  even  though  the  complaint  in  such  action  may  demand 
judgment  for  more  than  five  hundred  dollars,  if  it  is  apparent  upon 
the  face  of  the  complaint,  that  the  matter  in  controversy  is,  in  fact, 
less  than  five  hundred  dollars.      Code  Cio,  Pro.  §  191,  subd.  3. 

I.  April,  1882.  Appeal  to  general  term. 

This  action  was  brought  by  the  plaintiff,  a  corpo- 
ration, against  the  defendant,  for  making,  while  acting 
as  sheriff  of  the  county  of  Kings,  a  false  return  to  an 
execution  issued  by  plaintiff  on  a  certain  money  judg- 
ment recovered  .by  plaintiff  against  William  Hartung 
and  one  Schutt,  copartners  together,  for  the  sum  of 
$427.86.  The  judgment  in  question  was  docketed  in 
Kings  county  on  April  13,  1880,  and  execution  in  the 
usual  form  was  issued  to  the  defendant  sheriff  on  the 
same  day,  commanding  him  to  satisfy  the  judgment. 
The  sheriff  returned  '*no  property  found."  The 
plaintiff  thereafter  brought  this  action  in  the  city 
court  against  the  sheriff,  laying  its  damage  in  the  sum 
of  one  thousand  dollars,  for  which  sum,  besides  the 
costs  of  the  action,  judgment  was  demanded.  The 
sheriff  defended,  and  the  case  came  to  trial  before  the 
Honorable  Joseph  Neilson,  a  jury  having  been 
waived  by  the  parties. 

On  the  trial  it  appeared  that  on  December  15,  1879, 
one  Strasburgher  and  others  had  recovered  a  judgment 
against  Hartung  and  Schutt,  copartners,  for  $4,467.19  ; 
on  which  judgment,  execution  had,  on  the  same  day, 
been  duly  issued  to  the  defendant  as  sheriff.  On  the 
same  day,  but  subsequently  thereto,  one  Wynkoop 
likewise  recovered  a  judgment  for  $5,967.19  against 
Hartungand  Schutt, copartners,  and  he  duly  caused  exe- 
cution to  be  issued  to  the  defendant  on  such  judgment. 
The  defendant  thereupon  levied  on  the  firm's  stock  of 
goods  and  took  the  same  into  possession.  On  December 
20,  1879,  the  plaintiff,  the  American  Hosiery  Company, 
procured  a  writ  of  attachment  against  the.  property  of 
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Hartung  and  Schutt,  which  writ  was  delivered  to  the 
defendant  as  sheriff  of  Kings  county,  who  then  had 
property  in  his  custody  by  virtue  of  the  several  writs 
of  execution  issued  to  him  on  the  respective  judgments 
of  Strasburgher  and  Wynkoop. 

On  January  21,  1880,  an  order  was  entered  at  the 
instance  of  defendant  Hartung  in  the  action  in  which 
Wynkoop  had  procured  his  judgment,  vacating  such* 
judgment  and  setting  aside  the  executions  as  to  both 
defendants.  On  February  20,  following,  a  further 
order  was  entered  in  the  Wynkoop  action  vacating  the 
order  entered  January  21,  and  vacating  the  judgment 
as  to  defendant  Hartung  only,  thus  leaving  the  Wyn- 
koop judgment  standing  as  to  Schutt,  with  leave  to 
Hartung  to  answer  over  within  twenty  days.  The 
second  order  vacating  the  judgment  as  to  Hartung 
provided  that  the  executions  and  levy  stand  as  secur- 
ity for  the  plaintiff  until  after  the  trial  on  Hartung' s 
answer. 

Subsequently  the  sheriff  sold  the  property  of  Har- 
tung and  Schutt  for  enough  to  satisfy  the  Strasbarger 
judgment,  and  some  $2,946.76  more.  Hartung  did  not 
avail  himself  of  the  leave  given  him  to  answer  over, 
and  on  March  10, 1880,  the  order  which  had  been  entered 
on  January  21,  1880,  vacating  the  Wynkoop  judgment, 
as  to  Hartung,  was  set  aside  by  consent  of  the  attorneys 
for  the  respective  parties  in  that  case.  Thereupon  the 
sheriff  immediately  applied  the  proceeds  of  the  sale  of 
the  property  of  Hartung  and  Schutt,  first  to  the  satis- 
faction of  the  Strasburgher  judgment,  and  next  on 
account  of  the  Wynkoop  judgment  to  the  extent  of 
$2,946.75. 

The  plaintiff's  contention  in  the  present  action  for 
false  return  was,  in  substance,  that  the  order  of  January 
21, 1880,  vacating  the  Wynkoop  judgment  absolutely 
as  to  Hartung,  of  which  order  the  sheriff  had  notice, 
destroyed  the  lien  of  that  judgment,  so  that  it  could 
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not  be  revived,  and  vacated  the  execution  ;  and  that 
the  sheriff  had  no  authority  to  thereafter  pay  the  sum 
of  $2,946.75  to  Wynkoop,  but  so  much  thereof  as  was 
necessary  was  applicable  to  the  plaintiff's  judgment  and 
execution  instead  of  to  Wynkoop' s  prior  judgment. 

From  the  judgment  dismissing  the  complaint,  the 
plaintiff  appealed  to  the  general  term  of  the  city  court. 

The  further  facts  are  stated  in  the  opinion  delivered 
at  general  term. 

8.  Jones  ( Wm.  H.  Dickinson^  attorney),  for  the 
plaintiff,  appellant. — I.  On  January  21,  1880,  date  of 
entry  of  the  order  vacating  the  judgment  as  to  Hartung, 
the  lien  of  Wynkoop  by  levy  was  lost,  and  by  opera- 
tion of  law  the  plaintiff's  attachment  took  the  place  of 
Wynkoop' s  judgment  on  the  property  in  the  hands  of 
the  sheriff. 

II.  Neither  the  order  entered  February  2,  1880,  nor 
the  order  entered  March  10,  1880,  could  take  from 
plaintiff  the  fund  acquired  by  operation  of  law  on 
January  21,  1880,  because  no  order  can  revive  process 
fundus  officio  (People  ex  rel.  Roberts  v.  Bowe,  81 
N.  Y.  43 ;  S.  C,  8  Abb,  iV.  O.  234 ;  reversing  20 Sun,  85) 
The  order,  entered  February  2,  1880,  could  not  affect 
the  American  Hosiery  Company,  because  it  did  not 
consent,  and  the  order  was  binding  only  on  the  parties 
who  consented  thereto.  Nor  did  the  American  Hosiery 
Co.  consent  to  the  order  of  March  10,  1880,  and  that  is 
invalid  for  the  same  reasons.  The  sheriff,  there- 
fore, must  be  held  to  have  the  fund  still  in  his  posses- . 
sion. 

III.  There  is  evidence  to  show  that  the  Wynkoop 
judgment  was  fraudulent,  and  that  the  defendant  knew 
it,  and  colluded  to  pay  it.  The  sheriff  was  bound  to 
show  the  regularity,  therefore,  of  that  judgment.  The 
order  of  January  21, 1880,  setting  it  aside,  was  an  adju- 
dication between  the  parties  as  to  the  invalidity  of 
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such  judgment    (Dwight  v.  St.  John,  25  If.    Y.  203, 
cited  in  74  iV:  T.  370,  378). 

Thomas  G.  Pearsall  {Morris  &  Pearsall^  attorneys), 
for  defendant,  respondent. — I.  The  orders  restoring 
the  lien  of  the  Wynkoop  judgment  were  made  at 
special  term,  and  the  sheriff  had  no  right  to  question 
their  regularity  ;  he  was  bound  to  obey  the  mandate  of 
the  executions.  He  had  no  right  to  inquire  into  the 
fraudulent  character  of  the  judgment.  If  an  execu- 
tion be  regular  on  its  face,  it  is  the  sheriff's  duty  to 
execute  it,  and  he  may  justify  for  acts  done  under  it 
without  showing  the  existence  of  th^  judgment  therein 
mentioned,  even  though  he  has  knowledge  of  facts 
rendering  it  void  {Crocker  on  Sheriffs^  §  866 ;  Grosvenor 
V.  Hunt,  11  How.  Pr.  355  ;  Roth  v.  Schloss,  6  Barb.  308  ; 
Parmelee  v.  Hitchcock,  12  Wend.  96 ;  Savacool  v. 
Bough  ton,  5  Wend.  170;  Holmes  v.  Muncaster,  12 
Johns  395). 

11.  The  motions  made  by  the  defendant  Hartung  were 
to  vacate  the  Wynkoop  judgment  as  against  him,  and 
the  order  vacating  it  as  to  both  defendants  was  irregu- 
lar, and  the  court  had  the  power  to  correct  and  resettle 
the  order,  and  even  to  modify,  or  change  the  decision 
(May  V.  Cooper,  24  Han,  7 ;  3  Wait  Pr.  754 ;  4  Id.  606, 
606). 

Reynolds,  J. — ^This  case  turns  upon  the  effect  to  be 
given  to  the  various  orders  made  in  the  action  of  WyU' 
koop  v.  Hartung  &  Schutt.  On  December  13,  1879, 
judgment  was  entered  in  the  last  named  action  against 
both  defendants,  upon  consent  of  an  attorney  appear- 
ing in  the  name  of  both,  and  execution  was  issued 
upon  the  same.  Subsequently,  defendant  Hartung 
moved,  upon  an  order  to  show  cause,  to  set  aside 
the  judgment  as  against  himself.  This  motion  was 
granted,  and  on  January  21, 1880,  an  order  was  entered 
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upon  that  decision,  setting  aside  the  judgment  and 
execution  as  to  both  defendants. 

On  February  2,  another  order  was  entered  vacating 
the  former  one,  and  setting  aside  the  judgment  as  to 
the  defendant  Hartung,  allowing  him  20  days  to 
answer  in  the  action,  and  directing  that  the  execution 
and  levy  stand  as  security  until  the  trial  of  the  action. 
March  10,  1880,  on  consent  of  the  attorneys  for  defen- 
dant Hartung,  a  further  order  was  entered  vacating  so 
much  of  the  last  mentioned  order  as  set  aside  the 
judgment  as  to  defendant  Hartung,  and  directing  that 
the  judgment  be  "restored  as  of  the  date  of  the  entry 
thereof."  This  plaintiff  commenced  an  action  against 
the  same  defendants,  Hartung  &  Schutt,  and  sued  out 
an  attachment  which  was  delivered  to  this  defendant,  as 
sheriff,  on  December  20,  1879.  Judgment  was  entered 
against  the  defendants  in  this  last  named  action, 
April  12,  1880,  and  on  the  following  day  an  execution 
was  duly  issued  to  the  sheriff,  who  subsequently  re- 
turned it  unsatisfied.  Upon  this  the  sheriff  is  sued 
for  a  false  return.  Other  attachments  and  executions 
were  delivered  to  the  sheriff,  but  they  need  not  be 
specified,  as  it  is  conceded  that,  if  the  Wynkoop  judg- 
ment was  entitled  to  share  in  the  proceeds  of  the 
sheriff's  sale,  according  to  the  date  of  the  issuing  of 
execution  thereon,  there  would  be  nothing  left  appli- 
cable to  the  jjlaintiff's  judgment. 

The  plaintiff  contends  that  as  the  order  of  January 
21,  set  aside  the  judgment  as  against  both  defendants, 
the  lien  was  entirely  gone  and  could  not  be  restored 
by  any  subsequent  order,  and  that  thus  the  attachment 
in  this  action  was  let  in  to  hold  a  preference  over  any 
claim  of  the  plaintiff  in  that  action.  But  the  court 
had  power  to  correct  or  reform  any  order  which  had 
been  inadvertently  made,  or  to  substitute  a  proper 
order  in  place  of  an  improper  one.  And  for  the  pro- 
tection of  the  rights  of  parties,  the  order  as  resettled 
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should  take  effect  as  if  first  entered.  Otherwise  a 
merely  clerical  mistake  might  irretrievably  throw  away 
what  the  court  intended  to  protect. 

The  order  in  the  Wynkoop  case,  as  first  entered, 
went  entirely  beyond  the  scope  of  the  motion;  the 
corrected  order  (properly  we  think),  preserved  the 
judgment  as  against  the  defendant  not  moving,  and 
directed  the  execution  and  levy  to  stand  as  security. 
This  was  subsequently  followed  up  by  the  order  of 
March  10,  as  already  stated.  Whether  these  last 
orders  were  properly  made  or  not,  they  were  in  force 
when  the  sheriff  paid  over  the  proceeds  of  the  sale  in 
accordance  with  their  terras,  and  we  think  he  is  pro- 
tected by  them  from  any  liability  as  for  a  false  return. 
This  plaintiff  might,  if  so  advised,  have  moved  to  set 
aside  the  Wynkoop  judgment  as  a  fraud  upon  subse- 
quent judgment  creditors,  but  certainly  the  sheriff 
could  not,  as  is  now  suggested,  have  treated  it  as  fraud- 
ulent and  void  until  it  was  so  determined  by  the  court. 
He  could  not  usurp  judicial  functions,  and  of  his  own 
motion,  set  aside,  for  the  benefit  of  other  creditors, 
a  judgment  which  they  had  not  attacked  in  court. 

For  these  reasons  we  think  the  complaint  was  pro- 
perly dismissed,  and  that  the  judgment  should  be  af- 
firmed, with  costs. 

McCuE,  J.,  concurred. 

II.  1883.     Appeal  to  court  of  appeals. 
The  whole  amount  of  costs  for  which  defendant  thus 
had  judgment  against  plaintiff  was  $164.65. 

From  the  judgment  of  afiirmance  with  costs,  the 
plaintiff  appealed  to  the  court  of  appeals,  where  the 
sheriff's  counsel  duly  moved  to  dismiss  the  appeal  on 
the  ground  that  the  amount  in  controversy  did  not 
exceed  $500. 

The  complaint  showed  on  its  face  that  the  sheriff  was 
sued  for  a  false  return  to  an  execution  issued  on  April 
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20,  1880,  for  $4,27.86  the  amount  of  damage,  however, 
which  the  plaintiff  demanded  in  the  complaint  was 
$1,000. 

Thomas  S.  Pearsally  in  support  of  the  motion. — 
Although  judgment  is  demanded  in  the  complaint 
for  the  sum  of  $1,000,  it  is  apparent  on  the  face 
of  the  complaint  that  the  amount  in  controversy 
is  the  damage  which  the  plaintiff  would  have  sustained 
had  the  sheriff  in  fact  made  a  false  return.  The 
measure  of  damage  would  have  been  the  amount  of  the 
judgment  on  which  the  execution  was  based,  with 
interest ;  this  would  not  equal  $500.  The  appeal 
should  be  therefore  dismissed  in  this  court  (King  v, 
Galvin,  62  iV^.  F.  238  ;  Brown  v.  Sigourney,  72  Id,  122  ; 
Roosevelt  v.  Linkert,  67  Id.  447  ;  St.  Clair  v.  Day,  89  Id. 
357). 

• 

Samuel  Jones,  opposed. — The  judgment  being  for  J 

defendant  its  appealibility  is  to  be  determined  under 
the  last  clause  of  subdivision  3,  of  section  191,  of  the 
Code  of  Civil  Procedure. 

I.  The  cases  of  Brown  o.  Sigourney,  62  N'.  T.  238  ; 
St.  Clair  v.  Day,  89  Id.  357 ;  Roosevelt  v.  Linkert,  67 
Id.  447;  and  Pennie??.  Continental  Life  Insurance  Co., 
67  N.  Y.  278,  were  on  contract,  and  fell  under  the  first 
clause  of  subdivision  3  of  section  191,  Code.  These  cases 
are  therefore  inapplicable.  In  cases  arising  under  tne 
last  clause  of  §  191  Code,  the  law  gives  the  rule  for  deter- 
mining the  amount  of  the  matter  in  controversy,  viz., 
"  the  sum  for  which  the  complaint  demands  judgment." 
In  order  to  dismiss  this  appeal  the  court  must  hold  the 
test  to  be,  not  as  the  statute  says  it  must  be,  the  sum 
demanded,  but  that  sum  only,  beyond  which  the  court, 
upon  the  facts  stated  in  the  complaint,  deem  no 
recovery  can  be  had. 

II.  The  complaint  shows  a  willful  neglect  to  collect 
on  the  execution.     It  is  true  the  word  "  willful"  is  not 
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used  in  the  complaint,  yet  the  sheriifiPs  refusal  to  apply 
moneys  in  his  hands,  taken  on  attachment,  cannot  but 
be  willful.  The  question  whether  the  sheriflf  s  acts  were 
willful,  is  one  of  the  questions  to  be  submitted  to  the 
court,  for  final  determination.  The  case  is  therefore 
appealable. 

a 

T7ie  court  of  appeals^  after  consideration,  dismissed 
the  appeal,  with  costs.  All  the  judges  concurring, 
excepting  Miller,  J.  (absent).  There  was  no  further 
opinion  delivered  in  the  court  of  appeals. 


NOONAN  V.  SMITH. 

-Zr.  T.  ComToon  PUas^  Oeneral  Term^  November ^  1880. 

Costs. — Offer  of  Judgment. —Service  of  Copt. — Waiver.— 

Code  Civ.  Pro.  §  740. 

• 

Where  plain  tiff  ^s  Attorney  was  presented  with  the  original  and  a  copy 
of  an  offer  of  judgment  and  of  the  attorney's  affidavit  of  authority, 
and  kept  the  copy  and  returned  the  original  with  a  written  admis- 
sion thereon  of  **  due  service  of  a  copy," — Heldy  on  appeal  from  an 
order  directing  taxation  of  costs  for  plaiutifff  and  allowing  defend- 
ant no  costs,  that  service  of  the  original  offer  and  affidavit,  if  neces- 
sary, had  been  waived,  and  plaintiff  could  not  object  that  service 
bad  not  been  properly  made. 

Appeal  by  defendant  from  an  order  of  the  special 
term,  directing  the  costs  of  the  action  to  be  taxed  on 
the  part  of  the  plaintiff,  and  setting  aside  the  taxation 
of  costs  in  favor  of  defendant,  and  allowing  no  costs 
to  defendant. 

J.  E.  Daly,  J. — The  question  as  to  which  party- 
is  entit%l  to  costs  depends  upon  the  effect  to  be  given 
to  the  service  of  offer  of  judgment  on  September  15, 
1877.     A  copy  of  the  offer  and  of  the  attorney's  affl- 

Vol.  XII.  ^22 


338  ABBOTT'S   NEW   CASES. 

Newcomb  v.  Hale. 

davit  of  authority  {Code  Civ.  Pro.  §740)  was  delivered 
to  and  left  with  the  plaintiflTs  attorney  on  that  date. 
Bat  at  the  same  time,  the  original  offer  and  affidavit 
were  presented  to  plaintiff's  attorney,  who  indorsed 
thereon  his  admission  of  "due  service  of  a  copy." 
He  now  objects  that  a  copy  and  not  the  original  was 
served  upon  him,  and  that  the  offer  was  ineffectual  on 
that  account. 

If  it  be  necessary  to  serve  the  original  offer  and 
affidavit,  it  seems  to  have  been  waived  in  this  case. 
Plaintiff's  attorney  was  presented  with  the  original 
and  the  copy.  He  kept  the  copy  and  returned  the 
original  with  a  written  admission  thereon  that  a  copy 
had  been  duly  served.  Such  was  the  transaction  as 
appears  by  the  record  before  us.  Plaintiff  cannot  be 
permitted  to  object  that  service  was  not  properly  made. 
The  order  should  be  reversed,  and  taxation  and 
allowance  of  costs  by  clerk,  in.  favor  of  defendant, 
should  be  affirmed. 

Daly,  Ch.  J.,  concurred. 

On  appeal  this  decision  was  affirmed  by  the  court 
of  appeals  in  84  JUT.  T.  672,  without  opinion. 


NEWCOMB  V.  HALE. 


N.  T.  Supreme  Courts  Third  District^  Special  Term, 

December^  1882 

Action  op  Foreclosure. — Motion  to  Re- adjust  Costs. — Costs. — 
Allowance  on  Appeal. — Allowance  Discretionary. 

When  a  judgmeut  is  so  modified  by  the  court  of  appeals  as  to  provide 
for  a  judgment  against  a  defendant  in  a  certain  contingency,  ^*and 
as  so  modified  'Ms  '*  afiirmcd  with  costs  to  the  appellant, '^  the  costs 
in  the  court  of  appeals  only  are  recoverable,  not  those  in  the  lower 
court  if  they  were  not  been  awarded  therein,  and  the  case  is  one 
in  which  the  allowance  of  costs  is  discretionary. 
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Sisters  of  Charity  v.  Kelly,  68  JV.  T.  628, — followed  and  explained. 

An  action  of  foreclosure,  in  which  a  deficiency  judgment  is  demanded 
against  a  guarantor  of  the  payment  of  the  mortgage,  is  not  within 
subdivision  4  of  section  3228  of  the  Code  of  Civil  Procedure, — 
'entitling  the  plaintiflE  *•  to  costs,  of  course,  upon  the  rendering  of 
a  final  judgment  in  his  favor"  in  an  action  in  whicii  the  complaint 
demands  judgment  for  a  sum  of  money  only," — but  it  is  within 
section  8230,  which  places  costs  in  the  discretion  of  the  ^court. 

Motion  for  re-taxation  of  costs. 

Edward  Newcomb,  as  receiver  of  the  Atlantic 
Mutual  Life  Insurance  Company,  brought  an  action 
in  this  court  against  Matthew  Hale  and  others  to 
foreclose  a  mortgage  assigned  by  Hale  to  the  company, 
with  a  guaranty  of  payment. 

Judgment  for  the  defendant  Hale  having  been 
reversed  by  the  court  of  appeals,  the  plaintiff  pro- 
cured his  costs  to  be  taxed  by  the  county  clerk,  who, 
against  the  objection  of  Hale,  allowed  the  plaintiff  his 
costs  and  disbursements  in  the  action  in  this  court. 
The  question  is  as  to  the  propriety  of  this  allowance. 

De  Witt  Roosa^  for  the  motion. 

N.  (7.  Moaky  opposed. 

Westbrook,  J. — The  defendant,  Matthew  Hale, 
had  assigned  a  mortgage  to  The  Atlantic  Mutual  Life 
Insurance  Company,  with  a  guaranty  of  payment. 
The  plaintiff,  as  the  receiver  of  the  insurance  company, 
commenced  an  action  to  foreclose  the  mortgage,  making 
Hale  a  party  defendant.  Hale  defended  upon  the 
ground  that  his  gparanty  of  payment  was  discharged 
by  the  neglect  of  the  company  to  foreclose,  as  he 
requested  it  to  do.  His  defense  was  sustained  at  circuit 
and  general  term,  but  overruled  in  the  court  of  appeals, 
which  court  (to  use  the  exact  language  of  the  remit- 
titur) ''did  order  and  adjudge  that  the  judgment  of 
the  general  term  of  the  supreme  court  appealed  from 
as  relates  to  defendant  Hale  be  and  the  same  is  hereby 
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reversed  and  modified  by  inserting  a  provision  adjudg- 
ing the  defendant  liable  for  any  deficiency,  and,  as  so 
modified,  affirmed  with  costs  to  the  appellant." 

After  the  decision  of  the  court  of  appeals,  the 
plaintiff  procured  his  costs  to  be  taxed  by  the  clerk 
of  the  county  of  Albany,  who,  against  the  objection 
of  the  defendant  Hale,  allowed  to  the  plaintiff  costs 
and  disbursements  in  the  supreme  court  to  the  amount 
of  $158.15.  The  present  motion  presents  the  propriety 
of  that  allowance. 

It  is  well  settled;  that  when  the  court  of  appeals 
reverses  a  judgment  *'with  costs  to  abide  the  event,'* 
that  the  party  who  eventually  succeeds,  recovers  costs 
for  all  the  different  steps  in  the  cause  (First  National 
Bank  of  Meadville  v.  Fourth  National  Bank  of  N.  Y., 
84  iT.  T.  469  ;  Donovan  v.  Vandemark,  22  Huriy  307  ; 
Sanders  v.  Townshend,  63  Hou).  Pr.  343).  The  reason 
of  this  is  apparent.  The  costs  in  the  court  of  appeals 
are  by  the  order  made  to  depend  upon  the  final  event, 
and  when  the  final  judgment  awards  to  the  prevailing 
party  costs  of  the  action,  he  recovers  those  in  the  court 
of  appeals  by  force  of  its  order,  which  gave  to  the  lower 
tribunal  express  pow«r  to  award  them  ;  and  those  for 
the  proceedings  had  in  such  lower  tribunal,  because 
its  judgment,  giving  them,  was  within  its  statutory 
authority  over  costs  for  steps  taken  in  an  action  whilst 
within  its  jurisdiction,  and  under  its  control. 

The  reasons,  however,  upon  which  the  cases  referred 
to  depend — that  the  lower  tribunal  can  award  costs  for 
proceedings  in  the  court  of  appeals,  whenever  such 
latter  court  authorizes  it  so  to  do,  and  that  the  former 
has  the  original  power  to  award  costs  in  an  action  for 
such  proceedings  therein  as  were  had  before  it — ^so  far 
from  sustaining  the  allowance  to  the  plaintiff  of  the 
costs  in  this  action,  while  it  was  pending  in  this  court, 
are  opposed  to  such  allowance.  Certainly  this  court 
has  not,  either  at  general    or   special    term,   ordered 
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judgment  for  the  plaintiff  against  the  defendant  Hale 
with  costs  of  the  action,  and  if  the  taxation  of  the 
clerk  of  Albany  county  is  to  be  sustained,  it  can  only 
be  upheld  by  showing,  that  the  judgment  of  the  coutt 
of  appeals  awards  them.  Has  it  done  so  ?  Its  order 
does  not  direct,  as  the  counsel  for  the  plaintiff  argued, 
the  judgment  of  the  general  term  to  be  reversed  and 
modified  ''by  inserting  a  provision  adjudging  de- 
fendant Hale  liable  for  any  deficiency,"  with  costs  of 
the  action.  If  it  did,  then  it  could  be  plausibly  and 
perhaps  successfully  said,  that  as  the  roll  so  amended 
provided  for  a  judgment  against  Mr.  Hale,  with  costs, 
the  plaintiff  should  recover  costs  of  the  action.  The 
amendment  which  the  order  directs  to  be  made  to  the 
judgment  does  not,  however,  direct  that  the  judgment 
against  the  defendant  shall  be  with  costs.  On  the 
contrary,  the  only  amendment  to  be  made  to  the  judg- 
ment of  the  general  term  is,  that  it  shall  declare 
*'Hale  liable  for  any  deficiency  ;"  and  then  the  order 
further  provides,  that  the  judgment  "  as  so  modified," 
to  wit,  a  judgment  against  Hale  for  any  deficiency, 
without  any  declaration  or  provision  as  to  costs,  is 
*'aflirmed  with  costs  to  the  appellant." 

The  question,  therefore,  which  this  case  presents  is, 
when  a  judgment  by  the  general  term  is  modified  so  as 
to  provide  for  a  recovery  against  a  defendant  in  a  cer- 
tain contingency,  and  no  costs  are  adjudged  against 
the  defendant  as  a  part  of  such  recovery,  and  such 
judgment,  "as  so  modified,"  is  "aflirmed  with  costs  to 
appellant,"  what  costs  are  recoverable?  In  other 
words,  suppose  in  an  action,  in  which  costs  are  in  the 
discretion  of  the  court  (and  that  this  is  such  an  action 
will  presently  be  shown),  a  judgment  is  rendered  in  the 
supreme  court,  without  any  provision  for  costs,  and 
that  on  appeal  to  the  court  of  appeals  such  judgment 
is  afiirmed  with  costs,  what  costs  are  recoverable? 
Such  a  question  would  seem  to  admit  of  only  one 
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answer,  and  that  is,  an  affirmance  in  the  court  of 
appeals  of  a  judgment  or  order,  with  costs,  means  costs 
in  the  court  of  appeals  only.  If  the  judgment  or  order 
affirmed  gave  costs,  the  successful  party  would  obtain 
costs  in  the  lower  court  by  virtue  of  the  original  judg- 
ment or  order  which  was  affirmed  ;  but  if  the  order  or 
judgment  appealed  from  and  sustained  gave  no  costs, 
the  party  succeeding  on  the  appeal  would  not  recover 
costs  in  the  lower  courts.  Precisely  such  a  case  this 
motion  presents.  The  judgment  of  the  lower  court  is 
modified  so  as  to  render  a  judgment  in  favor  of  the 
plaintiff,  but  without  costs,  and^  as  so  modified,  is 
affirmed  with  costs  to  the  appellant.  This  provision 
clearly  gives  only  costs  in  the  court  of  appeals,  and  no 
other. 

It  is  argued,  however,  that  the  judgment  of  the 
court  of  appeals  reversed  the  judgment  of  the  lower 
court,  and  that  costs  in  the  lower  court  follow. 
That  may  be  so  in  a  case  in  which  costs  are  a  part  of 
the  recovery  as  matter  of  right.  Tiiis  is  not  such  a  case, 
as  will  presently  be  shown,  but  the  right  to  recover 
costs  in  the  supreme  court,  as  the  supreme  court  has 
not  awarded  any,  depends  entirely  upon  the  judgment 
of  the  court  of  appeals.  The  attempt  has  been  made 
by  an  analysis  of  the  language  of  the  remittitur  to 
show,  that  no  costs  in  this  court  have  been  given.  It  is 
useless,  however,  to  argue,  as  the  court  of  appeals 
has  construed  the  meaning  of  language  similar  to  that 
contained  in  the  order  in  this  case.  In  Sisters  of 
Charity  v,  Kelly  (68  iV.  Y.  628),  it  was  held,''  When  costs 
are  given  by  the  judgment  of  this  court  it  means  costs 
in  this  court  to  the  successful  party  as  against  the 
unsuccessful  party."  The  report  of  the  case  is  not 
full,  but  inquiry  of  counsel  has  developed  the 
following  facts :  A  will  offered  for  probate  had  been 
rejected  on  the  ground  of  defective  execution.  The 
supreme  court  at  general  term  reversed  the  decree  of 
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the  surrogate,  and  the  decision  of  the  court  of  appeals 
was :  "  Judgment  of  thtf  general  terms  reversed  and 
decree  of  surrogate  affirmed  with  costs."  In  holding 
then,  in  Sisters  of  Charity  v.  Kelly,  that  an  order 
reversing  the  general  term,  and  affirming  a  surrogate's 
decree  ''with  costs,"  only  gave  costs  in  the  court  of 
appeals,  that  tribunal  has  so  construed  words  similar 
to  those  used  in  this  case,  as  to  render  impossible  the 
construction  claimed  for  them  by  the  plaintiff  in  this 
action. 

It  was  also  urged,  on  the  part  of  the  plaintiff,  that  he  is 
entitled  to  recover  costs  in  the  supreme  court  by  sub- 
division 4  of  section  3228  of  the  Code  of  Civil  Procedure, 
which  entitles  the  plaintiff"  to  cost  of  course,  upon  the 
rendering  of  a  final  judgment  in  his  favor"  in  an 
action  "in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only."  The  present  case  was  not  one 
of  that  character.  As  against  the  defendant  Hale,  the 
relief  sought,  if  any  Was  given,  might  result  in  a  judg- 
ment for  money  only,  but  the  relief  demanded  by  the 
complaint  was  not  a  "judgment  for  a  sum  of  money 
only."  On  the  contrary  the  action  was  for  a  foreclo- 
sure of  a  mortgage,  and  the  sale  of  the  mortgaged 
premises,  as  the  primary  and  principal  relief  ;  and  as 
the  secondary  and  final  relief,  the  complaint  asked  for 
a  personal  judgment  against  Hale  for  any  deficiency 
arising  upon  the  sale.  The  same  relief  was  asked 
against  Hale,  that  is  generally  ^sked  against  the  obli- 
gors of  a  bond  which  ordinarily  accompanies  a  mort- 
gage, and  in  the  present  action,  no  more  than  in  one 
brpnght  to  foreclose  a  mortgage,  to  which  the  obligors 
executing  the  bonds  accompanying  it,  are  made  parties 
for  the  purpose  of  making  them  liable  for  any  deficiency 
upon  the  sale,  can  it  be  truly  said,  that  the  sole  relief 
demanded  by  the  complaint  is  a  money  judgment. 
The  position  of  the  plaintiff  is  not  maintainable, 
that  costs  are  recoverable  by  him  in  this  case,  as,  of 
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course,  under  the  section  of  the  Code  referred  to.  On 
the  contrary,  as  has  been  shown,  that  section  does  not 
apply,  and  section  3230,  which  places  costs  in  the 
discretion  of  the  court,  does.  It  is  true,  that  if  the 
plaintiff  had  sued  Mr.  Hale  directly  upon  his  covenant, 
he  would  have  been  entitled  to  his  costs,  as  of  right. 
He  did  not,  however,  do  so,  but  on  the  contrary  he 
brought  an  action  to  foreclose  a  mortgage,  making  him 
a  party  to  it,  and  it  has  been  expressly  decided  (Lossee 
V.  Ellis,  13  HuTij  655)  that  "In  an  action  to  foreclose  a 
mortgage  the  costs  are  in  the  discretion  of  the  court  '^ 
(See  also  Herrington  v.  Robertson,  71  N.  Y.  280,  284). 

The  conclusions  from  the  foregoing  reasoning  are 
clear.  First,  the  i^laintiff  was  not  entitled  to  recover 
costs  in  the  supreme  court,  as  of  course.  Second,  the 
supreme  court,  neither  at  special  or  general  tenn,  has 
awarded  them.  Third,  the  court  of  appeals  has  awarded 
costs  only  in  that  tribunal ;  and.  Fourth,  as  costs  have 
never  been  allowed  for  the  proceedings  in  this  court, 
the  allowance  of  them  to  the  plaintiff  by  the  clerk  was 
erroneous. 

The  motion  of  the  defendant  is  therefore  granted, 
but  as  the  question  is  somewhat  novel,  and  the  plaintiff 
has  succeeded  in  the  action,  no  costs  are  allowed 
thereon. 


COOK  V.  MUNN. 


N.  T.  Supreme  Courts  First  District;  Special  Term^ 

June,  1883. 

Action  to  construe  Will. — Legacy  to  Child  Dying  before 

Testator. —2  R.  B.  66,  §  62. 

Under  2  R.  .8.  66,  §  62  (8  R.  8.  7th  ed.  2287,  §  52),— providing  that 
when  a  child  or  other  descendant  of  a  testator,  who  is  named  as  a 
legatee  or  devisee,  shall  die  during  the  lifetime  of  the  testator, 
leaving  a  child  or  other  descendant  who  shall  survive  the  testator, 
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the  devise  or  legacy  shall  not  lapse,  but  shall  vest  in  such  surviving 
child  or  descendant  &c., — a  legacy  to  a  son  of  the  testator,  'who  dies 
before  the  testator,  passes  to  and  vests  in  the  children  or  descendants 
of  such  deceased  legatee,  vrithout  administration  upon  bis  estate, 
and  to  the  exclusion  of  his  widow  and  creditors. 
The  last  clause  of  the  statute, — **as  if  such  legatee,  or  devisee  had 
survived  the  testator,  and  died  intestate,** — refers  to  the  shares  and 
proportions  in  v«rhich  the  legacy  or  devise  shall  vest  in  the  children 
or  descendants;  and  does  not  extend  the  eDumeration  of  those  who 
shall  take,  so  as  to  include  others  than  children  or  descendants  of 
the  deceased  legatee  or  devisee. 

Trial  by  the  court. 

Joseph  N.  Cook  and  others,  as  executors  of  the  last 
will  of  John  Munn,  deceased,  brought  this  action 
aginst  Mary  E.  Mnnn,  individually  and  as  administra- 
trix of  Charles  S.  Munn,  deceased  and  others,  for  a  con- 
struction of  the  will  of  their  testator,  and  to  determine 
the  rights  and  interests  of  the  parties  who  had  succeeded 
to  the  rights  and  interests  of  Charles  S.  Munn,  a 
deceased  son  of  the  testator,  in  his  father's  estate 

The  facts  sufficiently  appear  in  the  opinion, 

Oeorge  F.  Lyon^  for  plaintiffs. 
Miller  &  FrincJcs^  for  defendants. . 

Larrrmore,  J. — John  Munn,  by  his  will,  gave  and 
devised  all  his  property,  real  and  personal,  to  his  ex- 
ecutors, with  the  direction  to  convert  the  same  into 
money,  at  such  time  or  times  as  to  them  should  seem 
best,  with  full  power  of  sale  and  authority  ta  make 
payments  on  account,  from  time  to  time,  out  of  any 
funds  in  their  hands  among  his  legatees,  before  a  flnal 
distribution  of  Ihe  estate  should  be  made.  Upon  such 
distribution,  one-fifth  thereof  was  directed  to  be  paid 
over  to  his  son,  Charles  S.  Munn,  absolutely. 

The  testator  died  December  27,  1882.  His  son, 
Charles  S.,  died  intestate  in  April,  1882,  leaving  a 
widow,  Mary  E.  Munn,  and  two  children,  the  infant 
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defendants  herein.    He  left  creditors,  but  no  property, 
except  that  to  be  derived  from  his  father's  estate. 

This  action  is  brought  for  a  construction  of  his 
father's  will  and  to  determine  the  rights  and  interests  of 
the  parties  who  have  succeeded  to  the  latter's  estate. 
This  question  necessarily  dej^ends  upon  the  following 
provisions  of  the  statute  : 

"Whenever  any  estate,  real  or  personal,  shall  be 
devised  or  bequeathed  to  a  child  or  other  descendant  of 
the  testator,  and  such  legatee  or  devisee  shall  die 
during  the  life- time  of  the  testator,  leaving  a  child  or 
other  descendant  who  shall  survive  such  testator,  such 
devise  or  legacy  shall  not  lapse,  but  the  i)roperty  so 
devised  or  bequeathed  shall  vest  in  the  surviving  child 
or  other  descendant  of  the  legatee  as  if  such  legatee  or 
devisee  had  survived  the  testator  and  had  died  intes- 
tate" (3  B,  S.  7tli  ed.  2287-8). 

On  the  one  hand  it  is  claimed  that  this  statute  should 
be  interpreted  in  conjunction  with  the  statute  of  distri- 
butions, under  which  the  widow  and  creditors  of  Charles 
S,  Munn  would  have  an  interest  in  the  estate.  On  the 
other  it  is  urged  that  such  estate,  upon  the  death  of  his 
father,  vested  absolutely  in  his  children. 

The  primary  inquiry  is,  what  was  the  intention  of 
the  Legislature  as  expressed  in  the  statute  above  quoted. 
It  contains  no  words  excluding  widows  or  creditors, 
and  for  this  reason  it  is  sought,  inferentially,  to  include 
them  in  its  provisions. 

Without  the  aid  of  the  statute  the  legacy  unquestion- 
ably would  have  lapsed,  and  we  turn  to  the  language 
which  it  employs  to  ascertain  the  legal  rights  of  those 
for  whose  benefit  it  was  enacted.  They  are  therein 
described  as  the  "surviving  child  or  other  descendant 
of  the  legatee ;  and  if  the  language  is  to  be  taken 
literally,  neither  widows  nor  creditors  are  within  this 
line  of  discrimination.  The  following  cases  were  cited 
in  support  of  the   exclusive  rights  of    the  children: 
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Van  Beuren  v.  Dash,  30  N^.  T.  393;  Drake  v,  Gilmore, 
52  JV.  r.  389  ;  Murdock  v.  Ward,  67  iT.  T.  387 ;  Luce 
V.  Dunham,  69  iT.  T.  36;  Keteltas  v.  Keteltas,  72 
i\r.  Y.  312. 

All  of  these  cases  involve  the  construction  of  a  will 
wherein  the  testator  had  designated  the  class  of  persons 
who  were  to  succeed  to  the  interest  of  the  devisee  or 
legatee  dying  during  his  lifetime.  It  was  the  testator's 
intention  that  the  court  sought  to  ascertain,  and  it 
held  in  each  of  them  that  a  widow  of  a  deceased 
legatee  was  not  included  in  the  class  in  such  manner 
named.  The  case  at  bar  is  different  in  that  the 
designation  is  by  a  general  statute  and  not  by  the 
special  provisions  of  a  will.  Nevertheless  such  adju- 
dications, if  not  strict  and  controlling  precedents,  are 
by  analogy  pertinent  to  the  present  argument.  No 
reason  has  been  offered  which  would  justify  the  court 
in  disregarding  the  actual  text  of  the  statute.  To  hold 
that  the  wife  and  creditors  came  in  as  in  ordinary  cases 
of  intestacy  would  be  to  do  violence  to  both  its  letter  • 
and  spirit.  It  is  enacted  that  such  legacy  shall  vest 
in  the  surviving  child  or  descendant  of  the  legatee. 
In  order  that  the  wife  and  creditors  should  participate 
in  a  legacy  it  would  be  necessary,  according  to  the 
machinery  of  our  law,  that  the  fund  should  vest 
in  an  administrator  for  distribution.  The  construction 
contended  for  is  contrary  to  the  spirit  of  the  law, 
because  it  would  always  partially,  and  might  in  some 
instances  wholly,  contravene  and  thwart  the  clear 
intention  of  the  Legislature.  The  statute  was  obvi- 
ously framed  for  the  benefit  of  children  and  descend- 
ants of  a  deceased  legatee.  If  it  were  decided  that  the 
fund  vested  in  the  latter' s  personal  representatives  to 
be  disposed  of  according  to  the  usual  course  of  adminis- 
tration, and  such  legatee  left  debts  sufficient  to  cour- 
sume  it,  the  children  and  descendants  would  receive 
nothing,  and  their  existence  would  furnish  merely  a 
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pretext  and  an  occasion  for  the  payment  of  such  debts. 
It  cannot  be  presumed  that  the  framers  of  the  law 
intended  to  legislate  for  the  benefit  of  creditors  in  this 
roundabout  manner.  Without  the  statute  the  legacy 
would  lapse.  The  statute  comes  in  remedially  and 
provides  that  if  certain  persons  are  in  existence  such 
legacy  shall  not  lapse  but  shall  vest  in  them.  Evi- 
dently the  act  was  framed  for  their  benefit,  and  they 
are  the  sole  beneficiaries  contemplated  by  it. 

The  remaining  clause  of  the  statute/*  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate,"  may  be  given  full  effect  in  harmony 
with  the  foregoing  construction.  It  refers  to  the 
shares  and  proportions  in  which  the  legacy  or  devise 
shall  vest  in  the  children  or  descendants,  and  provides 
that  the  same  shall  be  divided  among  them  according 
to  the  analogy  of  the  statute  of  distributions,  or  of 
descent,  according  to  the  nature  of  the  property. 

The  conclusion  is  that  all  of  the  fund  in  dispute  is 
\he  property  of  the  children  of  Charles  S.  Munn, 
deceased,  and  that  Mary  E.  Munn  is  entitled  to  its 
custody  as  their  guardian,  upon  giving  the  requisite 
security. 


MATTER  OF  WHITE. 


iV.  T.  Supreme  Court ;  First  District ;  Special  Term^ 

April,  1883. 

Stthmabt  Pbocbedings. — Answer   of   Title. — When  bbmoval 

kot  effected. — injunction. 

The  provisions  of  Code  Civ.  Pro.  §§  2951,  2952,  relating  to  removal 
of  causes  from  a  justice^s court,  where  an  answer  is  interposed,  which 
raises  a  question  of  title  to  real  property — do  not  apply  to  summary 
proceedings  for  the  removal  of  squatters  under  section  2233,  subd.  4. 

Under  Code  Civ.  Pro.  §  2265,  au  injunction  cannot  be  granted  upon 
a  summary  application  to  stay  the  prosecution  of  proceedings,  to 
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recover  possession   of  real  property,  until  there  has  been  a  final 
order  in  the  proceedings. 

Proceedings  upon  the  return  of  an  order  to  show 
cause  why  the  justice  of  the  seventh  district  court  of 
the  city  of  New  York,  should  not  be  compelled  to 
countersign  the  answer  of  Annie  White,  and  Bernard 
White,  and  approve  the  bond  offered  by  them  in 
summary  proceedings  brought  against  them  by  Joel  W. 
Parker;  and  for  a  mandamus,  stay  of  proceedings,  &c. 
.  The  proceedings  in  the  district  court  were  brought 
under  section  2231,  subd.  4  of  the  Code  of  Civil  Proced- 
ure, for  the  possession  of  two  lots  in  sixty-fourth  street, 
the  petition  alleging  that  the  petitioner  was  the  owner 
of  an  undivided  one-half  interest  therein. 

The  answer  contained  a  general  denial  and  alleged 
"  that  the  title  of  real  property  will  come  in  question, 
and  the  parties  proceeded  against  herein  present  an 
undertaking  upon  answer  of  title,  and  request  approval." 
The  justice  declined  to  accept  or  approve  the  under- 
taking and  directed  a  trial  to  be  had,  holding  that  the 
only  issue  involved  was  the  petitioner's  right  of  posses- 
sion. 

Lawrence,  J. — ^The  provisions  of  the  Code  of  Civil 
Procedure  relied  upon  by  the  petitioner's  counsel  are 
not  applicable  to  the  *' summary  proceedings  to  recover 
the  possession  of  real  property,"  which  are  provided 
for  by  title  2  of  chapter  17  of  the  Code,  sections  2231 
to  2265  inclusive;  sections  2951  and  2952  relate  to 
actions  in  which  the  question  of  the  title  arises.  In 
this  summary  proceeding  the  question  is  not  as  to  title, 
but  as  to  the  right  to  the  possession  of  the  property, 
and  the  case  here  arises  under  the  4th  subdivision  of 
section  2232  relating  to  squatters.  By  section  2217, 
the  issues  joined  by  the  petition  and  answer  must  be 
tried  by  the  judge  or  justice,  unless  a  demand  is  made 
for  a  trial  by  jury.     It  would  be  anomalous  in  the  face 
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of  this  provision  to  issue  the  injunction  which  is  prayed 
for  in  this  case.  Furthermore,  under  section  2265,  if  I 
have  the  power  to  grant  an  injunction,  I  cannot  exercise 
it,  until  there  has  been  a  final  ordeK  The  motion 
will  therefore  be  denied,  with  costs. 


BROOKS  V.  MAYOR,  &c.  OP  N.  Y. 

Jf.  T.  Supreme  Courts  First  District;  Special  termj 

April,  1883. 

AmEITDMBNT,  WnBN  ALLOWED  IN  FAVOR  OF  MUNICIPAL  CORPORATION. 

In  actions  affecting  public  interests,  such  interests  will  not  bo  allowed 
to  1)e  prejudiced  by  mere  delay  in  their  assertion;  and  an  amend- 
ment of  pleadings  will  be  allowed  upon  proper  terms,  in  favor  of  a 
municipal  corporation,  where  it  can  be  done  without  serious 
embarrassment  to  the  rights  of  the  adverse  party,  notwithstanding 
long  delay  in  making  the  application. 

Motion  by  defendants  for  leave  to  amend  their 
answer.    The  facts  are  fully  stated  in  the  opinion. 

Lawrence,  J. — This  action  has  been  pending  for 
nearly  five  years,  and  the  defendants  after  having 
answered  ready  at  the  February  and  March  circuits  of 
this  year,  now  move  to  amend  their  answer  by  setting 
up,  in  addition  to  the  defenses  contained  in  the  original 
answer,  that  there  was  not  any  authority  in  law  for 
the  publication  in  the  iVeto  York  Eoening  Eatress 
newspaper  of  the  proceedings  of  the  common  council 
hereinbefore  admitted  to  have  been* published  in  said 
newspaper. 

The  application  is  based  upon  an  affidavit  of  Mr. 
Lacombe,  one  of  the  assistants  to  the  counsel  to  the 
corporation,  who  alleges  in  his  affidavit  that  the  pres- 
ent answer  in  this  action  was  not  prepared  by  deponent, 
but  by  a  counsel  no  longer  in  the  office  of  the  counsel  to 
the  corporation.    That  it  was  said  counsel's  habit  in 
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the  course  of  his  business  in  drawing  answers,  to  draw 
them  on  the  lines  indicated  in  the  comptroller's  letter,  he 
having  always  a  large  number  of  answers  to  draw,  and 
being  thereby  prevented  from  giving  such  mature  con- 
sideration to  each  case  as  might  in  some  cases  be  need- 
ful. That  the  reason  it  has  not  been  sought  to  make  the 
amendment  at  an  earlier  day  is,  that  deponent  has  only 
recently  given  his  serious  attention  to  the  preparation  of 
this  case  for  trial,  the  plaintiflf  never  having  manifested 
until  very  recently  any  intention  of  pressing  the  case 
for  trial. 

The  rule  laid  down  by  the  general  term  as  appli- 
cable to  cases  of  this  character  is  well  stated  in  the 
opinion  of  Mr.  Justice  Daniels  in  the  case  of  Lunny 
V.  Mayor,  &c.  of  N.  Y.  (MSS.  opinion).  In  that  case  the 
learned  justice  says  :  '*It  is  true  that  great  delay  has 
intervened  between  the  service  of  the  answer  and  the 
application  for  leave  to-  make  the  amendment  to  it  now 
proposed,  and  in  actions  against  an  individual  or  a 
private  corporation  that  delay  would  present  a  very 
serious  obstacle  in  the  way  of  the  success  of  the  appli- 
cation itself.  But  in  an  action  affecting  public  interests 
which  ordinarily  do  not  stimulate  that  degree  of  earnest 
zeal  and  activity  which  is  aroused  in  individuals  affected 
by  legal  proceedings,  the  same  considerations  cannot 
be  rigidly  applied.  It  there  becomes  the  duty  of  the 
court,  as  well  as  of  the  officials  themselves,  to  see  that  no 
substantial  injustice  shall  be  permitted  (Seaver  v.  Mayor, 
&c.  of  N.  Y.,  7  Hun^  331).  The  public  interests  are  not  to 
be  allowed  to  be  prejudiced  by  mere  delays  of  this  na- 
ture. And  where  that  result  can  be  avoided,  as  it  can  be 
in  this  controversy,  without  serious  embarrassment  to 
the  rights  of  the  plaintiff,  it  should  be  done  by  allowing 
proper  amendments  and  corrections  in  the  pleadings 
and  other  proceedings  in  the  action. "  If  in  point  of 
fact  there  was  no  authority  in  law  for  the  publi- 
cation of  the  notice  in  question   in  the   JHfew    York 
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Evening  Express^  it  was  the  duty  of  the  representative 
of  the  city  to  have  set  up  that  defense  in  his  original 
answer.  Whether  such  authority  existed  or  not  was 
equally  well  known  to  the  plaintiff  and  to  the  defend- 
ant. Therefore,  I  do  not  think  that  there  can  be  said 
to  be  such  a  serious  embarrassment  to  the  rights  of  the 
plaintiff,  should  this  amendment  be  allowed,  as  to  bring 
this  case  within  the  exception  stated  in  the  opinion  of 
Mr.  Justice  Daniels. 

I  think,  however,  that  the  amendment  should  be 
allowed  upon  the  condition  that  the  defendants  pay  to 
the  plaintiffs  the  costs  of  the  action  up  to  the  present 
time  and  the  costs  of  this  motion.  And  the  order  wUl 
be  without  prejudice  to  the  right  of  the  plaintiff  to 
move  to  refer  the  cause,  in  case  he  should  be  so  advised. 


RUTTY  V.  PERSON. 

New  TorJc  Superior  Court;  OeneraZ  Term^  January j 

1883. 

Action  for  Rb-bettlement  op  Partnership  Accounts. — Special 

OR  FBioNicD  Issues,  where  framed. — Reference  in 

Partnership  Case,  when  proper. 

It  9eem8,  that  the  time  to  make  a  motion  for  the  trial  of  special 
(formerly  called  feigned)  issues  in  an  action  not  triable  by  jury,  as 
of  strict  right,*  and  wiiere  there  is  a  counter-claim  interposed, 

*  As  to  what  cases  are  thus  triable,  see  p.         of  this  volume. 

The  equity  practice  as  to  framing  issues  for  trial  was  thus  clearly 
stated  by  Cliief  Justice  Gray  in  the  recent  case  of  Dopr  v.  Tremont 
Nat.  Bk.,  128  Mass.  340;  with  which  the  reader  should  compare 
§§  970,  971  of  Code  Civ.  Pro,,  which  will  be  found  on  page  of  this 
volume. 

Gray,  Ch.  J.  (128  Mass,  p.  357): — "In  the  practice  of  this  court, 
issues  to  a  jury  in  equity  or  probate  causes  have  commonly  been 
framed  in  one  of  three  forms : 
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begins  to  run  after  the  service  of  the  reply,  even  though  the  issue 
raised  by  tiie  counter-claim  is  not  to  be  so  tried. 

DifScult,  numerous  and  complicated  special  issues  should  not  be  sent 
to  a  jury  for  trial,  in  a  case  triable  by  the  court. 

In  an  action  to  open  accounts  and  for  an  accounting  between  alleged 
copartners,  where  there  was  an  issue  as  to  the  partnership,  and  the 
defense  of  an  account  stated  and  settled,  the  court  at  special  term 
refused  to  refer  the  trial  of  the  action  to  a  referee.  On  appeal, — 
Held,  no  error;  and  that  the  court  properly  exercised  its  discretion 
in  refusing  to  refer  the  action,  until  it  became  manifest  that  a 
reference  would  serve  the  ends  of  justice. 

The  plaintiff  Rutty  appealed  from  aa  order  made 
at  special  term  by  Abnoux,  J.,  directing  that  certain 
special  issues  be  framed^  and  as  framed  be  tried  by  a 

*'  First.  By  directing  the  parties  to  plead  to  issue,  and  submitting 
to  the  jury  the  issue  joined  on  their  pleadings,  in  accordance  with 
the  former  practice  in  England  and  New  York.  Seton  on  Decrees 
(3d.  ed.),  984;  Frank  v,  Frank,  2  Mood,  db  Boh.  314;  Phillips  ». 
Thompson,  1  Johns.  Oh.  131,  152;  Phelps  t>.  Hartwell,  1  Mass.  71; 
Crowninshield  v.  Crowninshield,  2  Gray,  524;  Hodges  v.  Pingree,  2 
Chit.  PI.  (16th  Am.  ed.)  127,  128;  S.  C,  108  Mass.  585;  Briggs  v. 
Titcomb,  Suffolk,  April  Term,  1805,  in  which  the  issues  on  file  are  in 
the  handwriting  of  Chief  Justice  Bioelow. 

**  Second.  By  reciting  in  the  order  that  the  one  party  alleges  and 
the  other  denies,  and  directing  the  issue  made  by  sucluallegntion  and 
denial  to  be  tried  by  a  jury,  in  substantial  accordance  with  the  form 
of  a  feigned  issue,  given  in  the  St.  of  8  and  9  Vict.  c.  109,  §  19,  and 
with  the  order  in  this  case,  and  usually  in  this  form:  '*  Whereas  the 
plaintiff  alleges,  and  the  defendant  denies,  (stating  the  question  in 
dispute)  now,  therefore,  it  is  ordered  that  a  jury  be  empanelled  to 
try  said  issues."  Instances  of  such  orders  made  by  Chief  Justice 
Chapman  are  upon  the  files  of  the  court  in  the  suit  in  equity  oi 
Vinton  v.  Simmons,  and  in  the  probate  appeal  of  Winslow  v.  Coates, 
Suffolk,  April  Term,  1870. 

*'  Third.  By  directing  an  issue  framed  in  the  form  of  a  simple 
question,  and  recited  in  the  order,  to  be  tried  by  a  jury.  This  mode 
of  framing  issues  has  been  long  used  in  this  commonwealth,  and  in 
some  counties  almost  exclusively  used.  Eames  v.  Eumes,  Middlesex 
Hee.  1835,  fol.  139;  8.  0.,  16  Pick.  141;  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  107  Jfaw.  290,297-299;  Barker  v.  Corains,  110 
Mass.  477  ....  in  the  present  case  the  issue  to  be  tried  was  not 
only  directed,  but  framed,  and  no  more  formal  issue  was  necessary." 
Vol.  XII.— 28 
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jury,  and  appealed  separately  from  an  order  made  by 
the  same  judge  refusing  to  refer  the  issue  for  trial  by 
a  referee.    Both  appeals  were  heard  at  the  same  time. 
The  action  was  brought  by  the  plaintiff  who  alleged 
that  he  was  at  a  stated  time  a  copartner  of  the  defend- 
ants, A.  Person,  Harriman  &  Co.,  and  that  he  had  never 
received  the  proper  account  from  defendants  of  *the 
joint  dealings,  by  reason  of  certain  errors  and  discrep- 
ancies in  those  statements  of  such  dealings  which  had 
been  furnished  to  plaintiff  by  the  defendants.    The 
plaintiff  prayed  an  account,  and  that  the  statements 
rendered  might  be  disregarded  or  opened.     On  Novem- 
ber 26>  1882,  the  defendants  served  their  answer  deny- 
ing an  intention  to  form  a  partnership  with  plaintiff, 
and  setting  up  their  version  of  the  agreement,  claiming 
that  the  plaintiff  was  defendants'  employee  in  regard  to 
the  matters  complained  of,  but  conceding  that  he  had 
an  interest  in  the  profits  of  a  joint  venture  in  the 
importation  of  kid  gloves  from  Europe  to  America ;  the 
defendants  also  pleaded  an  account  stated  and  settled, 
and  specially  a  composition  of  all  differences  in  regard 
to  the  accounts,  in  consideration  of  which  the  defend- 
ants had  allowed  to  plaintiff  $20,600.     The  defend- 
ants claimed  that  this  sum.  must  be  paid  back  before 
the  accounts  could  be  opened.      The  answer  likewise 
interposed  a  counter-claim  alleging  that,  as  the  defend- 
ants believed  the  plaintiff  was  not  a  copartner  and  there- 
fore not  chargeable  with  losses,  they  had  not  charged 
his  account  with  his  proper  share  of  a  loss  on  one 
consignment  account,  amounting  to  $30,000.    The  de- 
fendants prayed  that,  in  case  the  accounts  should  be 
opened,   then  they  be  corrected  to  this  extent  only, 
as  in  all  other  respects  they  were  just  and  true.    On 
the  same  day,  but  a  few  hours  after  the  service  of  the 
answer,  the  defendants  served  a  notice  of  motion  for 
an  order  directing  certain  special  issues  annexed  to  the 
notice  to  be  framed  and  tried  by  a  jury. 
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On  November  28, 1882,  the  plaintiff  served  his  reply 
to  the  counter-claim,  and  on  November  29,  1882,  pro- 
cured an  order  to  show  cause  why  the  action  should 
not  be  referred  as  involving  the  .examination  of  a  long 
account.  Both  motions  were  heard  on  all  the  pleadings, 
including  the  reply.  The  court  at  special  term  granted 
the  defendants'  motion  for  the  trial  by  jury  of  special 
issues  as  to  the  nature  of  the  agreement,  and  to  inquire 
whether  an  account  had  been  stated  and  settled,  and 
refused  the  plaintiff's  motion  to  refer  the  issues  for  trial 
by  a  referee.  From  the  orders  made  on  both  motions  the 
plaintiff  appealed  to  the  general  term  of  the  superior 
court. 

ft 

Eugene  H,  Pomeroy  {John  E.  EustiSy  attorney),  for 
appellant. — I.  The  defendants'  motion  for  special 
issues  was  served  before  the  service  of  the  plaintiff's 
reply  to  the  defendants'  counterclaim  and  was  therefore 
premature  (Rules  of  Court,  31 ;  O'Brien  v.  Bowes,  10 
Abb.  Pt.  106). 

II.  The  action  is  of  a  purely  equitable  nature,  and 
is  not  triable  by  the  jury  (Tovrey  v,  Twombley,  57  How. 
Pr,  149 ;  Covert  v.  Henneberger,  53  Id.  1 ;  Colman  to. 
Dixon,  50  N.  Y.  572). 

III.  Although  the  right  to  order  special  issues  in 
an  equitable  case  is  a  matter  within  the  judge's  dis- 
cretion yet  the  proper  exercise  of  that  discretion  ia 
reviewable  at  general  term.  Martin  ^.  Windsor  Hotel 
Co.,  70  N.  T.  103,  where  it  is  said  "  whether  the  parties 
should  have  the  controversy  determined  by  one  tri- 
bunal or  the  other  was  a  matter  of  substance  and  hence 
appealable"  (Ailing  v.  Fahy,  70  N.  T.  571 ;  Howell  v. 
Mills,  53  Id.  822). 

IV.  Even  if  the  mode  of  trial  is  within  the  discretion 
of  the  court,  such  discretion  has  been  abitrarily 
exercised  an^  should  not  be  sustained.    The  questions 


I 


submitted  tS  the  jury  are  not  susceptible  of  being 
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answered  "  yes  "  or  "  no."  The  questions  are  complex, 
intricate  and  incomprehensible  without  careful  analysis. 
For  these  reasons  the  motion  for  jury  issues  was  not 
properly  granted. 

V.  Upon  the  appeal  from  the  order  refusing  to 
refer,  the  appellant  submitted  that  the  case  involved  the 
examination  of  a  long  account  (Whitaker  v,  Desfosse, 
7  Bosw.  678,  681).  Even  though  there  are  facts  in  issue 
preliminary  to  the  taking  of  the  account,  yet  the  case 
was  referable  (Vanzant  v,  Cobb,  10  Bow,  Pr.  348 ; 
Bachelor  v.  Albany  City  Ins.  Co.,  6  Abb.  Pr.  N.  S,  240  ; 
Mills  V.  Thursby,  11  How.  Pr.  113  ;  Thurber  v.  Cham- 
bers, 4  Run,  721,  727 ;  affd.  in  66  iV.  T.  421). 

Robert  Ludlow  Fowler  {Kobbe  <fe  Fowler^  attorneys), 
for  respondents. — I.  The  motion  to  frame  issues  was 
heard  on  the  reply,  and  it  was  immaterial  when  it  was 
served.  But  as  an  abstract  question,  in  moving  after 
service  of  the  answer  and  before*  the  service  of  the 
reply,  for  an  order  requiring  certain  issues  to  be  framed 
and  tried  by  jury,  the  defendants  followed  the  course 
which  the  law  indicated.  General  Rule  of  Court  31, 
directs  that  such  motion  be  made  within  ten  days  after 
issue  joined.  By  §  964,  Code  Civ.  Pro.,  issue  was  joined 
as  to  the  affirmative  issues  of  the  complaint  by  service 
of  the  answer.  Defendants  did  not  desire  the  counter- 
claim tried  by  jury,  nor  could  it  have  been  so  tried,  as 
its  existence  depended  upon  the  result  of  the  jury 
issues. 

II.  Even  if  the  General  Rule  of  Court  No.  31  is  sus- 
ceptible of  any  other  construction,  it  is  directory  only, 
and  the  court  might  disregard  the  direction.  Rules  of 
court  are  statutes  passed  in  the  indirect  legislative  mode. 
{1  Austin^ sJurispr.  [Campbell's  ed.]  p.  140;  Holland* s 
Form  of  the  Law,  56).  Directory  statutes  need  not  be 
precisely  complied  with  (U.  S.  Trust  Co.  v.  U.  S.  Fire 
Ins.  Co.,  18  IT.  r.  199,  220).     The  court  of  its  own 
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motion  might  order  special  issues  at  any  stage  of  the 
case  (Church  v.  Freeman,  16  How.  Pr.  294  ;  Paul  v. 
Parshall,  14  Abb.  Pr.  N.  8. 138;  S.  C,  1  Buff.  Super. 
CL  [Sheldon]  297).  No  unnecessary  limitation  of  this 
power  should  be  inferred. 

III.  Orders  directing  special  issues  in  an  equity 
case  are  not  appealable  (Wood  v.  Mayor,  &c.  of  N.  Y., 
4  Abb.  Pr.  N.  S.  152  ;  Paul  v.  Parshall,  [above  cited] 
Clark  V.  Brooks,  2  Abb.  Pr.  N.  S.  385, 406).  No  purely 
discretionary  order  is  appealable  (Ludlow  v.  American 
Exchange  Nat.  Bank,  59  Barb.  609).  The  order  direct- 
ing special  issues  to  be  tried  by  a  jury  is  wholly  discre- 
tionary (Vermilyea  v.  Palmer,  52  N.  Y.  471  ;  Birdsall 
V.  Patterson,  51  Id.  43). 

IV.  It  was  according  to  precedent  to  grant  issues 
for  trial  by  jury  in  a  case  for  an  accounting  between 
alleged  copartners,  where  there  is  an  issue  as  to  partner- 
ship or  as  to  any  material  fact  (Peacock  v.  Peacock,  16 
Ves.  49,  52  ;  Webster  v.  Bray,  7  Hare,  159,  165 ;  Black 
tj.  Lamb,  1  Beasley,  108,  115  ;  Clark  t).  Brooks,  26 
How.  Pr.  285 ;  Wood  v.  Mayor,  &c.  of  N.  Y.,  3  Abb.  Pr. 
N.  S.  467 ;  Cocke  v.  Upshaw,  6  Munf.  ( Va.)  464 ;  Drope 
7).  Miller,  1  Hempstead,  49,  50),  especially  in  a  case 
like  this,  where  the  plaintiff  should  be  subjected  to  cross- 
examination  before  accounts  are  opened  (Fisher  v. 
Porch,  2  Stockt.  Ch.  [N.  /.]  243). 

V.  Upon  the  appeal  from  the  order  refusing  to  refer, 
the  defendants  submitted  that  the  action,  though  an 
action  for  an  account  was,  on  the  face  of  the  pleadings, 
in  reality  not  referable  under  the  statute,  as  the  account 
was  not  long  (Kain  v.  Delano,  11  Abb.  Pr.  N.  S.  29).  An 
action  for  an  original  account  is  triable  by  the  court, 
and  the  plaintiff  can  not  try  in  this  action  any  other 
issue  (Weeks  v.  Hoyt,  5  Hun,  347).  The  taking  of  the 
account  would  be  subsequent  to  the  trial  {Code  Civ.  Pro^ 
§  1015  ;  Camp  v.  Ingersoll,  86  N.  T.  433,  437).  But  if 
the  action  is  regarded  as  one  to  open  an  account,  the 
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plaintiflf  by  his  allegations  attacks  only  five  items,  and 
he  must  be  confined  to  these  on  the  trial  {Stori/s  Eq. 
PL  §  800 ;  Parkinson  ©.  Hanbury,  L.  R.  2  Ho.  L.  1  j 
Weed  tJ.  SmuU,  7  Paige,  573  ;  Barker  v.  Hoff,  7  Hun^ 
284  ;  Chubbuck  v.  Vernam,  42  N.  T.  432).  Now,  five 
items  do  not  constitute  a  long  account  (Dickinson??. 
Mitchell,  19  Abb.  Pr.  286),  nor  because  the  action 
involves  figures  and  accounts  is  it  necessarily  referable 
(Evans  v.  Kalbfleisch,  16  Abb.  Pr.  N.  8.  13 ;  S.  C,  36 
Super.  Ct.  [J.  <fe  S.)  450,  458).  The  action  involves  the 
trial  of  diflScult  questions  of  law  and  is  not  referable 
on  that  ground  {Code  Civ.  Pro.  %  1013 ;  Barnes  v. 
West,  16  Hun,  68 ;  Dane  v.  Liverpool,  &c.  Ins.  Co.,  21 
Han,  259),  and  the  court  has  no  inherent  power  to  refer 
such  a  cause  (Camp  v.  IngersoU,  86  N.  Y.  433).  Even 
if  the  cause  were  referable,  it  was  discretionary  with  the 
court  below  to  refer  or  not  as  the  power  to  refer,  in  a 
proper  case,  is  permissive  only  (Goodyear  v.  Brooks, 
2  Abb.  Pr.  N.  8.,  296 ;  S.  C,  4  Bob.  682 ;  Wheeler  v. 
Falconer,  7  Mob.  45,  47).  The  order  refusing  to  refer  is 
not  appealable  {Id.  sup.).  In  any  event  there  should  be 
no  reference  in  this  case  until  the  plaintiff  establishes 
his  right  to  an  account. 

Sedgwick,  J. — In  the  first  appeal,  the  order  below 
must  be  reversed  on  the  ground  that  the  motion  was 
made  before  the  time  to  reply  or  to  demur  to  the  counter- 
claim had  expired.  It  is  expedient  to  hold  to  the 
practice  of  having  all  the  issues  in  the  action  joined 
before  noticing  such  a  motion. 

Thft  merits  of  the  motion,  however,  call  for  some 
observations.  The  complaint  and  answer  show  that  the 
issues  of  fact  do  not  relate  to  a  few  differences  of  con- 
trolling importance,  but  in  respect  to  what  was  the 
agreement  of  the  parties,  each  side  averring  an  agree- 
ment consisting  of  many  details  and  provisions,  and 
modified    from  time  to   time.    In  my  judgment  no 
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special  issues  could  be  proved,  the  verdict  as  to  wliich 
by  a  jury  would  be  of  special  benefit  in  arriving  at  a 
judgment  as  to  the  rights  of  the  parties.  The  issues 
that  were  proved  are  so  minute  and  numerous,  yet 
grouped  under  questions  twenty-seven  in  number  that 
confusion  and  mistake  by  a  jury  may  be  expected. 
Under  the  pleadings  and  proofs,  a  court  or  referee,  by 
protracted  attention,  might  find  the  plaintiflf  s  right 
in  part  and  the  defendants  right  in  part,  discriminating 
between  material  and  immaterial  allegations,  rejecting 
surplusage  and  considering  the  pleadings,  as  amended, 
in  the  proper  exigencies.  But  the  special  issues  are  to 
be  propounded  to  the  jury  as  if  they  were  to  answer 
Yes  or  No  to  each  question.  Perhaps  they  would  have 
power  to  answer  each  question  partly  Yes  and  partly 
No.  It  would  seem  impracticable  to  obtain  from  the 
twelve  men  a  unanimous  answer  to  each  of  these  possible 
modifications  and  limitations.  I  am,  therefore,  of  opin- 
ion that  it  appeared  to  be  a  case  where  special  issues 
should  not  be  framed  for  a  jury. 

The  order  appealed  from  should  be  reversed,  with 
$10  costs. 

Truax  and  O' Gorman,  J  J.,  concurred. 

As  to  the  second  appeal,  which  was  from  an  order 
denying  plaintiffs  motion  for  a  reference,  I  am  of  opin- 
ion that  the  court  properly  exercised  its  discretion.  At 
any  stage  in  the  case,  as  it  is  an  equity  case  to  be  tried 
by  the  court  without  a  jury,  when  it  becomes  manifest 
that  a  reference  will  serve  the  ends  of  justice  the  court 
will  direct  one.  At  present,  it  is  expedient  that  more 
light  should  be  had  as  to  what  is  proper  to  be  tried  by 
the  court  and  what  by  a  referee. 

The  order  is  affirmed,  with  $10  costs. 

Truax  and  O' Gorman,  JJ.,  concurred. 
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BROWNE  V.  MURDOCK. 

If.  F.  Supreme  Courts    First  Department;  General 

Term,  1883. 

Action  to  annul  Trust  Assignments. — Judoe^s  Power  to  direct 

A  Verdict  on  Trial  op  Special  (or  peioned)  Issues. — Trust 

IN  Personal  Property. — **  Heirs/^  when  means  **Next 

op  Kin." — EyidencIs. — Opinions   on   Sanity. — Costs. 

Upon  the  trinl  of  special  issues  (substituted  for  feigned  issues  in 
equity  cases),  at  the  close  of  the  evidence  the  judge  at  circuit 
directed  the  jury  to  find  a  verdict  on  all  such  issues  in  favor  of  the 
defendants  (following  the  intimation  in  Birdsall  «.  Patterson,  51 
N.  Y.  43,  47-8*), — Udd^  no  error,  in  a^ase  where  the  evidence  was 
so  overwhelmingly  in  favor  of  Ihe  defendants  as  to  have  made  it  the 
duty  of  the  court  to  set  aside  any  verdict  which  might-  have  been 
rendered  thereon  for  the  plaintiff. 

The  terms  of  a  trust  in  personal  property,  when  ambiguous,  are  to  be 
construed  by  the  light  of  the  surroundings  of  the  party  creating 
the  trust,  and  the  objects  which  the  court  can  see  they  desired  to 
obtain  by  the  creation  of  the  trust. 

A  trust  which  docs  not  contravene  any  statute,  and  is  not  violative  of 
any  rule  of  law,  is  to  be  governed  by  the  intention  of  the  person 
creating  it,  if  it  can  be  ascertained.  So  a  trust  to  collect  and 
receive  the  interest  of  personal  property  and  to  pay  the  same  over 
to  the  settlor,  and  to  invest  and  keep  invested  the  principal  for  the 
settlor^s  natural  life,  and  thereafter  to  pay  the  same  to  her  **  heirs," 
while  inartificial,  as  the  word  **  heirs  "  has  no  proper  reference  to 
personal  estate,  will  be  upheld,  and  the  word  **  heirs  "  held  to  mean 
**  next  of  kin  "  in  order  to  effectuate  the  settlor's  intention. 

The  principle  reaflSrmed,  that  errors  in  rulings  on  questions  of 
evidence,  committed  on  the  trial  of  special  (or  feigned)  issues  do 
not  entitle  the  excepting  party  to  a  new  trial  of  the  case  unless  the 
excepting  party  is,  upon  a  review  of  the  entire  case,  entitled  to  a 
judgment  for  relief. t 


*  The  reader  may  find  a  contrary  intimation  in  McKinley  o.  Lamb, 
64  Barb.  109,  204,  where  it  is  said:  '*  Ic  seems  hardly  consistent,  when 
the  issue  is  sent  to  a  jury  to  be  tried,  that  the  court  should  direct  a 
verdict  on  matters  of  law." 

t  Tl)e  object  of  special  or  feigned  issues  being  to  inform  tho 
conscience  of  the  equity  court,  errors  in  the  reception  or  rejection  of 
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It  seems^  that  an  attending  ph3'siciun,  conversant  with  the  disease 
of  insanity,  maybe  asked  the  generul  question,  and  give  his  opinion 
as  to  the  sanity  or  insanity  of  the  person  whose  mental  competency 
is  in  issue  (citing  People  v.  Lake,  12  iV.  Y.  858,  863;  Gardiner  v. 
Gardiner,  34  N.  Y,  155). 

A  party  appearing  in  person  and  likewise  by  attorney  as  guardian  for 
infant  defendants,  and  interposing  substantially  the  same  defense 
in  both  issues;  although  by  separate  answers,  is  entitled  to  but  one 
bill  of  costs. 

Appeal  from  a  judgment  of  the  special  term  of  the 
supreme  court  dismissing  the  plaintiffs  complaint  and 
affirming  an  order  refusing  a  new  trial  by  jury  of 
special  issues  of  fact  with  costs. 

The  action  was  brought  by  Catherine  Browne,  a 
married  woman,  to  annul  certain  paper  writings,  stated 
to  have  been  signed  by  her  during  coverture,  and  to 
recover  possession  of  certain  property  conveyed  through 
the  medium  of  such  writings.  It  appeared  that,  at  and 
prior  to  the  time  of  the  execution  of  such  paper  wri  tings, 
the  plaintiff  was  lawfully  possessed  in  her  own  right, 
as  and  for  her  separate  estates,  of  several  bonds  and 
mortgages  of  the  par  value  of  $14,500,  which  she  had 
received  from  the  estate  of  her  husband  by  a  former 
marriage.  The  plaintiff,  being  thus  possessed  of  such 
separate  estate,  on  the  12th  day  of  November,  1874, 
without  the  consent  or  knowledge  of  her  present  hus- 
band, executed  written  assignments  of  the  bonds  and 
morrgages  in  question  to  the  defendant  Haskins,  at 
the  same  time  orally  requesting  him  to  collect  and 
receive  the   interest  accruing  on  such  bonds  and  to 

evidence,  committed  on  the  trial  of  such  feigned  issues  do  not 
necessarily  affect  tiie  conclusiveness  of  the  verdict  of  the  jury  on  such 
issue  or  the  final  judgment  of  the  equity  judge,  if  otherwise  right, 
Sucii  errors  have  not  the  Eame  legal  effect  as  if  they  had  been 
committed  in  an  action  at  law.  Lansing  v.  Russell,  13  Barb,  510, 
620;  and  2  N,  Y,  563;  Forrest  ©.  Forrest,  25  K  Y.  501. 

Sed  quasre,  as  to  the  effect  of  such  errors  on  a  review  in  the  court 
of  appeals.     Colie  v.  Tifft,  47  JV.  Y.  119,  122. 
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pay  the  same  to  her.  While  Haskins  thus  held 
these  bonds  and  mortgages,  the  pluintiflf,  by  a  farther 
instrument  in  writing,  requested  him  to  reassign  them 
to  the  defendant  Murdock,  on  the  trusts  referred  to  in 
the  opinion  of  the  court.  This  was  accordingly  done. 
Subsequently  the  plaintiff  demanded  back  from  defend- 
ant the  bonds  and  mortgages  thus  assigned,  contend- 
ing that,  at  the  time  she  executed  the  various  paper 
writings  mentioned,  she  was  wholly  incompetent  by 
reason  of  disease  and  mental  weakness,  and  upon  the 
further  distinct  ground,  that  the  terms  of  the  trust  were 
so  inartificial  as  to  vest  no  person  other  than  plaintiflE 
with  any  interest  in  the  assigned  property.  She  there- 
fore claimed  that  as  the  sole  party  in  interest  she  was 
entitled  to  revoke  the  trusts,  or  agency,  both  at  com- 
mon law  and  by  statute,  Laws  of  1849,  chapter  375, 
relating  to  trusts  for  married  women. 

It  appeared  that,  prior  to  the  commencement  of  the 
action,  one  of  the  mortgages  thus  assigned  had  been 
foreclosed,  and  the  mortgaged  premises  purchased 
by  the  defendant  Murdock.  The  plaintilBf  prayed  for 
a  conveyance  of  such  premises.  When  the  trial  came 
on,  the  court  at  speci<il  term,  of  its  own  motion,  di- 
rected that  special  issues  regarding  the  plaintiff's  mental 
competency  be  tried  before  a  jury  at  circuit.  When  the 
trial  of  these  special  issues  came  on,  the  judge  presiding 
at  circuit,  after  the  evidence  on  both  sides  had  been 
closed,  directed  the  jury  to  find  against  the  plaintiff, 
establishing  her  competency  to  execute  the  writings 
mentioned.  Plaintiff  duly  excepted,  and  subsequently 
moved  for  a  new  trial  of  the  special  issues,  on  a  case 
and  exceptions,  at  a  special  term  appointed  for  the 
trial  of  the  remaining  issues.  The  motion  for  a  new 
trial  was  denied,  and  judgment  rendered  on  the  whole 
evidence, — that  taken  at  circuit  as  well  as  that  subse- 
quently taken  at  special  term, — dismissing  the  plaintiff^s 
complaint  and  affirming    the    validity  of    the .  trust 
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assignments.  Prom  the  order  refusing  a  new  trial  and 
from  the  judgment  at  the  special  term,  the  plaintiff 
apjjealed  to  the  general  term.  The  plaintiff  appealed 
separately  from  a  taxation  of  costs.  The  d-efendant 
Haskins  appeared  as  defendant  in  person  and  interposed 
an  answer.  He  also  answered  as  guardian  for  the 
infant  defendants,  but  by  attorney.  Both  these  answers 
were  substantially  the  same.  The  further  facts  appear 
in  the  opinion  of  the  court. 

Robert  Ludlow  Fowler  {Kobbe  &  Fowler^  attorneys), 
for  appellants. — I.  It  was  error  to  refuse  a  new  trial  of 
the  special  issues  directed  to  be  tried  by  a  jury.  While 
it  is  conceded  that  the  circuit  judge  may  in  a  proper  case 
direct  the  jury  to  find  either  way  (Birdsall  v,  Patter- 
son, 61  N.  Y.  43,  47  ;  Best  on  Ev.  §  82),  yet  in  this  case 
there  was  evidence  sufficient  to  have  entitled  plaintiff 
to  go  to  the  jury  (Pleasants  t).  Fant,  22  Wall  116,  122), 
and  the  circuit  judge  therefore  erred  in  directing  a 
verdict. 

II.  It  was  error  to  refuse  a  new  trial  because  of 
specific  violations  of  the  common  law  of  evidence  com- 
mitted on  the  trial  of  the  special  issues.  The  plaintiff 
had  a  right  to  ask  her  attendant  physician  the  general 
question  concerning  plaintiff's  sanity  or  insanity  at  the 
time  of  the  execution  of  the  first  assignment  to  Haskins 
(People  V.  Lake,  12  N.  T.  358,  363). 

III.  The  judgment  at  special  term  upholding  the 
validity  of  the  trusts  was  erroneous,  because  the  plain, 
tiff  did  not  join  in  the  subsequent  assignment  by  Has- 
kins to  the  defendant  Murdock.  Haskins'  interest  in 
the  bonds  and  mortgages  had  determined  prior  to  his 
executing  the  assignment  to  defendant  Murdock.  Has- 
kins originally  took  no  greater  interest  in  the  bonds 
and  mortgages  than  was  necessary  to  enable  him  to 
execute  his  agency,  and  the  instant  his  agency 
ceased,  the  title  to  the  bonds  and  mortgages  in  question 
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reverted  to  and  vested  in  the  plaintiflf  by  operation  of 
law  (Title  4,  ch.  4,  part  II,  Ji.  S.  ;  Brown  v,  Harris, 
25  Barh.  134 ;  Kane  v.  Gott,  24  Wend.  641,  661 ;  Nicoll 
V,  Walworrli,  4  Denio,  385,  389).  The  mere  fact,  that 
Haskin  retained  the  recorded  title  to  such  mortgages 
at  the  time  of  transfer  to  defendant  Murdock,  was 
immaterial  ;  the  registration  acts  do  not  aflfect  the 
immediate  parties  to  conveyances  (Stuyvesant  v.  Hall, 
2  Barb.  Oh.  151  ;  Raynor  v.  Wilson,  6  Hill,  469)  nor 
the  fundamental  principle  of  equity  (Duchess  of  Chan- 
dos  V.  Brownlow,  2  Ridgeway  R.  345,  428).  But  if 
Haskin  conveyed  any  interest  whatever  to  defendant 
Murdock,  it  was  the  limited  interest  he  himself  had 
{Perry  on  Trusts y  §  217),  and  no  greater. 

IV.  It  was  error  in  the  court  at  special  term  to  hold, 
that  the  instruments  of  November  12, 1874  and  February 
1,  1875,  operated  as  a  valid  trust  ''  to  pay  the  income 
of  the  trust  estate  to  plaintiff  during  her  life  with 
remainder  over  to  her  next  of  kin  after  her  death," 
because  the  language  of  the  request  to  Haskin  to  as- 
sign the  bonds  and  mortgages  to  defendant  Murdock 
*'in  trust  to  collect  and  receive  the  interest  thereon 
and  to  pay  the  same  to  me  ....  during  my  natural 
life,  and  thereafter  to  i)ay  the  same  to  my  heirs,"  and 
the  subsequent  assignment  by  Haskin  to  the  defendant 
Murdock  in  the  same  language,  did  not  limit  any 
interest  by  way  of  remainder.  The  plaintiff  is  there- 
fore the  only  person  interested  in  the  tnist,  and  it  is 
revocable  at  common  law  and  by  statute  {Laws  1849,  c. 
375).  The  word  ''heirs"  has  in  these  instruments  of 
assignment  no  meaning,  for  no  one  is  "  heir"  to  iDersonal 
estate  and  the  word  is  not  designatio  personarum. 
Besides,  nemo  est  haeres  viveniis.  In  this  case  the 
word  "  heirs  "  should  not  be  construed  to  mean  "next  of 
kin,"  or  "  children."  Words,  in  instruments  inter  vivos^ 
must  be  taken  in  their  technical  sense ;  there  can  be  no 
occasion  for  construction  ;  if  there  is^  the  settlor  should 
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be  allowed  to  state  what  she  meant  thereby.  In  all 
cases  where  the  word  "heirs"  has  been  held  to  mean 
"next  of  kin,"  it  has  been  because  it  was  necessary 
to  effectuate  the  intention  of  testators  (Campbell  v. 
Rawdon,  18  N.  T.  412,  416).  Here  the  word  *'heirs" 
has  no  meaning  whatever  (Lowndes  v.  Stone,  4  Ves. 
Jr,  649 ;  Thomas  v.  Thomas,  3  B,  <6  C.  825,  835  ;  Biiyley 
V.  Morris,  4  Ves,  Jr.  788-794 ;  Morton  v.  Tewart,  2  Y. 
&  Col  67,  80). 

V.  There  was  no  trust  for  anyone  but  plaintiff,  the 
remainder  being,  in  any  event,  void  for  uncertainty. 
In  order  to  maintain  tliat  the  word  "  heirs  "  is  desigitatio 
personarum^  they  must  be  held  to  mean  "next  of  kin." 
Now,  the  jjlain tiff's  next  of  kin  and  the  plaintiff's, 
"  heirs,"  assuming  heirs  to  be  her  "  heirs  presumptive  " 
are  not  and  will  not  be  necessarily  the  same  persons. 
"Next  of  kin,"  used  sivipliciter^  mean  kindred  of  the 
blood  who  take  personal  property  under  the  statute 
of  distributions  (Slosson  v.  Lynch,*  43  Baib,  147; 
approved,  Murdock  v.  Ward,  67  N.  Y.  387,  390  ;  Luce  v. 
Dunham,  69  N.  Y.  40). 

In  this  State  by  statute  the  plaintiff's  present  hus- 
band would  be  her  next  of  kin  {Laws  1867,  c.  782,  §  27), 
as  well  as  her  two  children.  But  plaintiff's  children 
alone  would  be  her  ^^  heirs. ^^  There  is,  therefore,  a 
patent  ambiguity  as  to  which  of  two  classes  of  persons 
are  intended,  and  the  instruments  creating  the  trust  are 
bad,  therefore,  for  uncertainty  (2  Whait.  Eo,  §  957 ; 
2  Parsons  an  Contr.  558).  The  court  below  erred  in  con- 
struing the  words  "  next  of  kin"  to  mean  nearest  of  kin 
or  plaintiff's  children  (Slosson  v.  Lynch,  43  Barb.  147). 

VI.  The  request  to  Haskin  to  assign  the  property 
in  trust  to  defendant  can  only  operate,  if  at  all,  as  a 
letter  of  attorney,  and  the  subsequent  assignment 
by  Haskin  to  the  defendant  Murdock  is  void,  as  it 
exceeded  Haskin' s  authority  in  that  it  prescribed  the 
nature  and  character  of  the  investments  the  defendant 
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Murdock  could  make.  The  plaintiff  did  not  authorize 
this  limitation,  and  the  assignment  is  bad  for  want  of 
proper  authority  (Worrall  v.  Munn,  6  Ni  T.  229 ; 
Batty  V.  Carswell,  2  Johns.  48). 

VII.  Defendant  Haskin,  having  appeared  sepa- 
rately as  guardian  for  infant  defendant  and  as  defen- 
dant in  person,  but  interposing  substantially  the  same 
defense  in  both  interests,  was  entitled  to  but  one  bill 
of  costs,  and  it  was  erroneous  to  allow  him  two  bills 
(Atkins  ©.  Le  Fever,  5  AVb.  Pr.  N.  S.  221). 

Abel  Crook  {John  B.  Haskin^  attorney  in  person ; 
Oilbert  H.  Badeau, Mtorney  for  Haskin,  guardian,  &c.; 
Abel  CrooJc^  attorney  for  defendant.  Murdock,  respond- 
ents).— I.  The  testimony  conclusively  proved  that  the 
plaintiff  was  competent  to  execute  the  papers  in  dispute. 
The  direction  of  the  circuit  judge  to  the  jury  was  right 
and  proper. 

IL  The  first  'assignment  of  the  trust  property  to 
Haskin  was  superseded  and  became  of  no  material 
importance  upon  the  execution  of  the  papers  composing 
the  new  assignment  to  defendant  Murdock. 

III.  The  plaintiff's  request  to  Haskin  to  assign, 
and  the  assignment  to  defendant  Murdock  by  him, 
vested  the  property  in  suit  in  defendant  Murdock  in 
trust,  the  interest,  income  and  profits  being  payable  to 
plaintiff,  and  the  principal  payable  to  her  next  of  kin 
at  plaintiff's  death.  The  use  of  the  word  *' heirs," 
while  inartificial,  does  not  render  the  assignment  void, 
but  should  be  construed  as  synonymous  with  next  of 
kin,  in  order  to  uphold  the  trust.  In  the  following 
cases  the  word  *' heirs"  was  construed  to  mean  "chil- 
dren "  (Noilson  V.  Mann,  41  L.  T.  R.,  If.  S.  209  ;  Alb. 
L.  /.,  November  8,  1879 ;  Bower  «.  Porter,  4  Pick. 
{Mass.)  19S  ;  Shephard  ©.  Nabors,  6  Ala,  631 ;  King  ». 
Beck,  15  Ohio,  559 ;  Eby  r^.  Eby,  6  Pa.  St.  461 ;  Cruger 
t?.  Hey  ward,  2  Desau.    {S.  C.)  94  ;  Thomas  v.  White,  8 
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Liit  {Ky,)  111 ;  Ellis  t?.  Essex  Mer.  Bridge,  2  Pick.  243  ; 
Bryant  v.  Deberry,  2  Hayw.  {N.  C.)  366.  Intention 
must  prevail  over  legal  acceptation  (Williamson  v. 
Williamson,  18  B,  Monroe  329  ;  Love  v.  Buchanan,  40 
Miss.  758 ;  Den  v.  Zabriskie,  15  N,  J.  L.  (3  Green)  404 ; 
Bailey  v.  Patterson,  3  Rich.  {S.  0.)  Eq.  156).  Heirs 
construed  to  be  those  who  could  take  under  the  statute 
of  distributions  (McCabe  v.  Sprine,  1  Dev.  {N.  C.)  Eq. 
189  ;  Corbett  v.  Corbett,  1  Jones  {K  C.)  Eq.  114  ;  Kiser 
V.  Kiser,  2  Id.  28).  In  Henderson  v.  Henderson,  1 
Jones  N.  C.  (L,)  221,  widow  excluded  because  of  inten- 
tion. In  Collier  v.  Collier,  3  Ohio  SI.  369,  "heirs'' 
construed  to  be  *'  legatees."  Braden  v.  Cannon,  1  Grant 
Pa.  Cas.  690,  ''heirs,"  ''children,"  "issue,"  held  inter- 
changeable to  effectuate  intention.  Ingram  v.  Smith, 
1  Head  (Tenn.)  411.  Heirs  mean  next  of  kin,  or 
"  heirs  at  law,"  according  to  nature  of  property  given. 
IV.  The  omission  to  specify  the  particular'  "heirs" 
or  "next  of  kin,"  does  not  render  the  trust  or  gift  void, 
nor  does  it  lapse.  The  gift  of  the  principal  may  not 
vest  until  it  shall  be  ascertained  upon  the  death  of  the 
plaintiff  what  person  shall  answer  to  the  general  des- 
cription (Cushman  v.  Horton,  59  iV'.  T.  149). 

Brady,  J. — This  action  was  brought  for  the  purpose 
of  procuring  the  possession  of  certain  property  con- 
sisting of  a  bond  and  mortgage  and  a  house  and  lot  in 
New  York  city,  and  also  to  cancel  certain  writings 
which  purported  to  be  executed  by  the  plaintiff  to  the 
defendants,  whereby  the  property  came  into  the  posses- 
sion of  the  defendant  Murdock  for  the  benefit  of  the 
other  defendants  either  personally  or  as  guardians,  and 
to  cancel  the  same  because  the  plaintiff  was  at  the  time 
of  the  pretended  execution  incompetent  to  execute  the 
same,  and  because  of  the  other  informalities. 

It  appears  that  the  plaintiff  who  at  that  time  was, 
and  now  is,  a  married  woman,  on  November  12,  1874, 
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executed  and  delivered  to  John  B.  Haskin  two  assign- 
ments of  certain  bonds  and  mortgages  whicb  were  her 
separate  property,  received  from  the  estate  of  her  first 
husband,  vj^ho  was  the  father  of  the  infant  defendants 
William,  James  and  Kate  Taylor.  These  assignments 
of  the  bonds  and  mortgages  to  which  they  referred  were 
absolute  in  character.  Subsequently,  and  on  or  about 
February  1,  1875,  the  X)laintiff  executed  and  delivered 
to  the  defendant  Haskin  an  instrument  requesting  him 
to  assign  the  bonds  and  raartgages  to  the  defendant 
Murdock,  '*in  trust  to  collect  and  receive  the  interest 
thereon  and  to  pay  the  same  over  to  me,  and  to  invest 
and  keep  invested  the  principal  for  me*  during  my 
natural  life,  and  thereafter  to  pay  the  same  to  my 
heirs."  On  or  about  May  1,  1875,  the  defendant 
Haskin,  pursuant  to  such  request  executed  and  de- 
livered to  the  defendant  Murdock  the  assignment. 
The  instrument  executed  by  Haskin  contained  this 
trust :  "  To  have  and  to  hold  the  same  unto  the'  said 
party  of  the  second  part,  her  successors  and  assigns 
for  and  in  trust,  nevertheless  to  collect  and  receive 
the  interest  on  the  said  mortgages  and  the  bonds  accom- 
panying the  same,  and  to  pay  the  said  interest  over 
to  the  said  Catharine  Browne  during  her  natural  life, 
and  to  invest  and  keep  invested  the  principal  of  said 
mortgages  upon  bond  and  mortgage  securities  on  real 
estate  worth  double  the  amount  loaned  for  her,  the  said 
Catharine  Browne,  during  her  natural  life,  and  there- 
after to  pay  the  same  to  her  heirs,  subject  only  to  the 
provisos  in  the  said  indenture  of  mortgage  mentioned." 
By  the  complaint  the  plaintiff  demanded  judgment 
that  the  bonds  and  mortgages  be  reassigned  to  her,  or, 
if  foreclosed,  that  then  she  be  entitled  to  the  fruits 
thereof,  or  that  she  be  declared  the  owner  of  the 
premises  and  entitled  to  possession  if  purchased  by 
the  defendants  on  the  sale ;  that  the  assignment  to 
Haskin  be    declared  void  and  be  canceled ;  that  the 


ABBOTT'S    NEW    CASES.  369 

Browne  v.  Murdock. 

request  to  assign  to  Murdock  be  declared  void,  or  be 
reformed  by  cancelling  the  words  "  during  my  natural 
life  and  thereafter  to  pay  the  same  to  my  heirs ; "  and 
that  the  assignment  of  Haskin  to  Murdock  be  declared 
void  as  unauthorized  and  not  ratified.    The  plaintiff 
claims  that  the  defendant  Haskin,   at   the  time  the 
assignment  was  made  to  him  in  1874,  was  her  legal 
adviser;   that  the  assignments  to  him   were  without 
consideration  and  upon  a  parol  trust,  viz.  to  collect  the 
income  of  the  said  bonds  and  pay  it*  to  her  when  col- 
lected ;  that  Haskin  while  thus  constituted  a  trustee 
requested  the  plaintiff  to  sign  the  paper  asking  him 
to  make  the  assignment  to  the  defendant  Murdock, 
denying  any  knowledge  of  the  fact  that  one  of  the 
assigned  mortgages  had  been  foreclosed,  and  alleging 
in  connection  with  the  subject  that  she  had  refused  to 
execute  the  papers  that  she  sought  to  have  annulled. 
The  plaintiff  alleged  also  that,  when  the  assignments 
were  made  to  Haskin,  she  was  of  feeble  intellect  and  In 
an  unsound  condition  physically  and  mentally,  and 
unfit  to  dispose  of  her  estate.     This  allegation  refers 
to  November  12,  1874. 

She  also  alleges  that  when  the  request  to  assign  to 
Murdock  was  executed,  viz.,  on  February  1,  1875,  the 
defendant,  Murdock  represented  that  such  paper  was 
not  an  alienation  or  request  to  absolutely  alienate  for 
her  all  her  interest  in  the  bonds  and  mortgages,  but 
was  revocable  by  the  plaintiff  at  her  pleasure,  and  that 
the  heirs  took  nothing  under  the  words  of  limitation ; 
and  the  plaintiff  alleged  that  the  defendant  Haskin 
had  no  legal  authority  to  assign  the  mortgages  to  the 
defendant  Murdock,  and  that  the  assignments  therefore 
were  in  excess  of  his  authority. 

It  appears  from  the  record,  that  the  action  was 
brought  on  for  trial  before  Justice  Van  Brunt  at 
Special  Term  on  April  11,  1878,  when  the  court,  of  iteh 
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own  motion,  directed  three  issues  to  be  tried  before  a 
jury,  viz.  : 

First :  At  the  time  of  the  execution  by  the  plaintiff 
of  the  exhibits  " D '^  and  "E"  (meaning  the  assign- 
ments to  the  defendant  Haskin  mentioned  in  the  com- 
plaint) was  f^he  of  unsound  mind  and  incapable  of 
managing  her  affairs  ? 

Second :  At  the  time  of  the  execution  by  the 
plaintiff  of  the  exhibit  "F,"  (namely,  the  request  that 
the  defendant  Haskin  should  make  the  assignment 
mentioned  to  the  defendant  Murdock)  was  she  of 
unsound  mind  and  incapable  of  managing  her  affairs  ? 

Third :  Were  these  papers  (namely  the  assign- 
ments mentioned  in  the  complaint)  executed  by  the 
plaintiff  of  her  own  free  will  and  without  being  improp- 
erly influenced  or  controlled  by  the  defendants  or 
either  of  them  ? 

It  also  appears  from  the  record  that  in  November, 
1878,  a  trial  was  had  upon  these  issues  before  Justice 
DoNOiiUE,  who  at  the  close  of  the  testimony  directed 
a  verdict  upon  each  issue  in  favor  of  the  defendants. 
The  learned  justice  in  thus  disposing  of  the  case  gave 
his  reasons  at  length.  It  is  not  necessary  now  to  state 
them  in  detail,  but  they  appear  to  be  entirely  satis- 
factory and  a  full  justification  of  the  course  which  he 
pursued. 

In  November  1879,  the  further  trial  of  the  action 
preceded  at  special  term  before  Justice  Van  Bnuirr. 
In  that  proceeding  the  defendants  read  in  evidence  the 
testimony  taken  at  the  circuit  and  the  clerk's  cer- 
tificate of  the  finding  of  the  jury,  and  other  testimony 
was  offered  by  both  parties.  Upon  a  due  consideration 
of  all  the  evidence  the  learned  justice  found  in  favor 
of  the  defendants,  and  rendered  a  judgment  dismissing 
(the  complaint. 

It  appears  further  that  on  December  4,  1878,  the 
plaintiff  moved  befoce  Justice  Donohub  to  set  aside 
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the  verdict,  but  the  motion  does  not  appear  to  have 
resulted  in  any  determination  by  order.  And  it  also 
appears  that  at  the  close  of  the  testimony  on  the 
final  trial  before  Justice  Van  Brunt  at  special  term, 
the  plaintiff  moved  for  a  new  trial  of  the  feigned  issues 
by  the  jary,  but  before  any  decision  upon  the  whole 
case  was  rendered  by  the  justice  ; — which  motion  was 
denied. 

In  deciding  that  the  plaintiffs  complaint  should 
be  dismissed  upon  the  merits,  Justice  Van  Brunt 
rendered  the  following  opinion : 

"Van  Brunt,  J. — A  careful  examination  of  the 

*  testimony  shows  that  the  trusts  created  in  favor  of 

the  plaintiff  and  her  children  should  not  be  interfered 

with  by  the  court  unless  the  court  is  compelled  so  to 

do  by  the  facts  proven  and  the  law. 

"  The  evidence  in  this  case  I  think  shows  conclu- 
sively that  the  creation  was  the  voluntary  and  intelli- 
gent act  of  the  plaintiff.  She  knew  that  her  husband 
had  squandered  some  portion  of  her  property,  and  she 
feared  for  good  reasons  lest  he  should  dispose  of  the 
rest  and  leave  her  children  and  herself  penniless.  She, 
probably  in  consequence  of  her  excesses,  was  in  an 
excited  state,  November  12,  1874,  which  excitement 
accentuated  her  desire  to  save  the  remainder  of  her 
property  from  her  husband,  and  secure  the  same  for 
herself  and  her  children.  But  the  evidence  is  far  from 
showing  that  her  mind  was  in  such  condition  that  she  ' 
was  non  compos  mentis. 

*'The  assignments  executed  on  that  day  were  in- 
telligent acts  done  for  an  intelligent  purpose.  The 
same  may  be  said  of  the  request  to  assign,  executed 
February  1, 1875.  y 

"The  subsequent  letters  of  the  plaintiff  show  that 
she  fully  understood  what  had  been  done,  and  that  it 
was  in  accordance  with  her  own  wishes. 

"Under  these   circumstances,  knowing   that    the 
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creation  of  the  trust  is  for  the  benefit  of  the  plaintiff, 
this  court  should  not  interfere  and  set  aside  the  trust, 
upon  the  ground  of  incapacity  or  undue  influence. 

"In  respect  to  the  point  that  the  plaintiff  was  the 
sole  beneficiary  under  the  trust,  it  is  sufficient  to  say  that 
the  terms  of  the  trust  when  ambiguous  are  to  be  con- 
strued by  the  light  of  the  surroundings  of  the  party 
creating  the  trust,  and  the  objects  which  we  can  see 
they  desired  to  obtain  by  the  creation  of  the  trust. 

"The  request  of  the  plaintiff  to  Mr.  Haskin  is  to 
assign  to  Mrs.  Murdock,  in  trust,  to  collect  interest  and 
pay  to  her  during  life  or  upon  her  death  the  remainder 
over  to  her  heirs.  The  use  of  the  word  "  heirs"  in  this 
connection  was  inappropriate,  the  trust  estate  being 
wholly  personal  property,  but  when  we  remember  that 
the  heirs  of  the  plaintiff  and  her  next  of  kin  were  the 
same  persons,  viz.:  her  children,  it  becomes  reasonably 
plain,  that  she  intended  to  secure  the  interest  of  this 
money  to  herself  during  her  life,  and  that  after  her 
death  she  desired  that  the  principal  should  go  to  her 
children.  I  am  of  the  opinion  therefore  that  the 
plaintiffs  complaint  should  be  dismissed  upon  the 
merits." 

An  examination  of  this  case  voluminous  as  it  is, 
carefully  and  critically,  has  led  to  the  conclusion  that 
the  views  expressed  by  the  learned  justice  as  to  the 
merits  are  not  only  correct ;  but  that  they  are  unassail- 
able. There  is  no  doubt  that  the  execution  of  these 
papers  was  voluntary,  as  suggested  by  him,  and  that 
she  understood  their  purport ;  and  it  is  quite  clear  that 
they  were  all  resorted  to  for  the  purpose  of  protecting 
what  property  she  had  left  from  her  husband,  who  had 
squandered  some  of  her  estate,  and  whom  she  was 
apprehensive  would  get  possession  of  and  dissipate 
the  rest.  It  is  quite  clear  that  the  object  was  to  pro- 
tect the  remainder  of  her  property  from  her  husband 
and  to  secure  it  for  herself  and  her  children.    The  evi- 
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dence  also  is  entirely  satisfactory  upon  the  question  of 
the  soundness  of  her  mind  ;  an  unbiased  perusal  of  it 
can  lead  to  no  other  conclusion. 

The  design  of  the  original  assignments  and  the  re- 
quest to  Mr.  Raskin  to  execute  an  assignment  to  the 
defendant  Murdock,  and  the  execution  of  the  instru- 
ment to  the  defendant  Murdock  which  has  been  de- 
scribed, were  all  to  accomplish  the  object  stated,  viz., 
the  preservation  of  the  remainder  of  the  plaintiff's 
estate  for  her  benefit  and  that  of  her  children. 

The  learned  counsel  for  the  appellant  has  presented 
an  elaborate  brief  reviewing  all  the  facts  and  circum- 
stances of  the  case  and  the  details  of  the  several  trials, 
and  also  a  series  of  points  which  it  will  not  be  necessary, 
however,  to  notice  separately.  His  first  point  is  that 
it  was  error  to  refuse  a  new  trial  of  the  issues  directed 
to  be  tried  by  the  jury,  althcngh  he  admits  that  the 
judge  had  the  right  to  direct  them  to  find  either  way  on 
such  issues  ;  but  he  supposes  that  this  power  was  im- 
properly exercised  because  there  was  conflicting  evi- 
dence and  not  sufBcient  testimony  on  any  one  point  to 
justify  it,  to  use  his  language.  It  is  quite  clear  that  the 
testimony,  as  already  suggested,  was  so  overwhelmingly 
in  favor  of  the  defendants  upon  these  issues  that  it 
would  have  been  the  duty  of  the  court  to  have  set  the 
verdict  aside  if  the  jury  had  found  in  favor  of  the 
plaintiff. 

It  was  the  theory  of  the  plaintiff's  case,  as  already 
suggested,  that  whilst  she  was  mentally  and  physically 
incompetent,  so  ill  that  she  was  lying  in  bed,  the 
(defendant  Haskin,  who  had  been  her  adviser,  and  who 
was  then  the  guardian  and  .agent  of  her  children, 
approached  her  and  took  an  assignment  from  her  to 
himself  of  all  the  property,  giving  her  nothing  to  show 
for  it — in  the  language  of  the  counsel  for  the  plaintiff, 
not  even  a  declaration  of  trust ;  she  being  then,  as  the 
defendant  thought,  in  extremis ;  and  the  true  object 
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of  the  defendant's  act  was  not  to  protect  her,  but  was 
to  cut  her  husband  off  from  the  estate.  The  object  of 
these  papers,  however,  as  already  suggested,  according 
to  the  testimony  as  it  is  clearly  shown,  was  to  preserve 
what  was  left  of  the  plaintiff's  property  for  herself  and 
her  children,  and  the  theory  of  the  plaintiff's  case 
therefore  was  not  sustained. 

The  defendants  insist  that  she  was  competent ;  that 
the  acts  which  she  did  were  intelligent  and  proper ;  and 
that  the  chai-acter  of  lier  husband  as  a  spendthrift 
justified  her  in  taking  the  course  she  adopted  in 
reference  to  what  was  left  of  her  property. 

It  is  not  deemed  necessary  to  go  into  a  statement 
in  detail  of  all  the  facts  and  circumstances  by  which 
the  conclusion  already  expressed  has  been  arrived  at 
and  justified,  viz.,  that  the  plaintiff  was  competent  and 
understood  perfectly  what  she  was  doing.  It  is  deemed 
sufficient  to  state  generally  the  result  of  an  examina- 
tion of  them. 

There  was  no  error  committed,  either,  in  the  refusal 
of  the  special  term  to  grant  a  new  trial  upon  the 
special  issues,  because  there  were  no  violations  of  the 
laws  of  evidence  such  as  would  warrant  the  granting  of 
a  new  trial.  The  design  of  having  the  verdict  of  the 
jury  upon  the  special  issues,  was  to  assist  the  court  in 
making  up  itsultimate  judgment;  and  the  exceptions 
to  the  exclusion  and  admission  of  evidence  in  that 
l^roceeding,  assuming  that  the  case  on  the  part  of  the 
appellant  is  in  a  condition  justifying  a  review  of 
such  exceptions, — ^are  not,  nor  is  any  one  of  them  avail- 
able. Perhaps  the  most  important  of  these  exceptions 
relates  to  the  questions  which  were  asked  of  Dr.  Elliott. 

The  doctor  was  her  attending  physician  upon  the 
occasion  when  she  was  suffering  from  the  excessive  use 
of  alcoholic  stimulants,  and  he  has  described  her  con- 
dition to  be  one  of  great  prostration.  This  was  on 
November  9,  1874.    And  he  further  described  it  to  be 
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that  of  "dementia,  simply  a  loss  of  mental  power, 
continued  inability  to  follow  any  continuous  train  of 
thought,  an  inability  to  remember  even  for  five  minutes 
together,  what  had  been  said  to  her,  as  evinced  by  her 
continually  re-asking  the  same  question."  And  in  con- 
tinuation of  his  testimony  he  said  :  "  The  continuation 
of  the  case  was  simply  a  very  gradual  iniprovment — 
slow  improvment  of  her  condition,  though  tolerably 
steady  ;  there  was  no  relapse  from  that  time,  and  I 
continued  to  see  her  up  to  December  14,  at  which  time, 
though  the  improvement  was  very  great,  she  had  by 
no  means  recovered  her  intellectual  powers." 

He  was  then  asked  how  many  times  after  November 

9,  he  had  seen  her  ;  and  he  said  he  had  seen  her  on  the 
10th,  11th,  12th,  13th,  17th,  18th,  19th,  21st;  twice 
on  the  22d,  26th,  28th,  and  November  30,  and  on 
December  3,  4,  8,  and  14. 

He  was  asked  also  :  ''  What  were  the  symptoms  of 
the  disease,  more  particularly  at  night,  on  November 

10,  11,  and  12?"  To  which  he  responded  that  there 
were  no  special  symptoms  nor  any  hallucinations  at 
night. 

The  doctor  was  then  asked  whether  delirium  of  the 
kind  he  had  mentioned  and  observed  in  the  plaintiff 
caused  unsoundness  of  mind  ;  which  being  objected 
to  as  incompetent,  the  court  said:  "I  think  this 
witness  must  be  codfined  to  what  he  saw  of  this  partic- 
ular case."  The  witness  was  then  told  to  answer  the 
question,  but  to  confine  it  to  the  plaintiff;  and  his 
answer  was,  "In  this  case  it  did  cause  decided  unsound- 
ness of  mind,  such  as  in  my  opinion,  and  to  my  know- 
ledge from  observation,  unfitted  her  for  consecutive 
logical  action  or  thought."  He  was  then  asked — and 
this  forms  one  of  the  series  of  exceptions  which  have 
already  been  stated  to  be  the  most  important  of  those 
taken  on  behalf  of  the  plaintiff — "Did  it  render  her 
incapable  to  transact  business?"     Wl^ch  being  ob- 
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jected  to  was  excluded,  and  an  exception  taken.  He 
was  then  asked  this  question:  "The  symptoms  that 
you  have  observed,  and  that  you  have  testified  to  in  this 
particular  case,  state  if  they  were  sufficient  in  this  case 
to  cause  unsoundness  of  mind?"  This  was  objected  to, 
the  objection  was  sustained,  and  the  plaintiff  excepted. 
He  was  then  asked  to  state  what  symptoms  he  observed 
on  November  12,  1874;  and  his  answer  was.  "The 
symptoms  were  simply  those  that  I  have  already  de- 
scribed." What  were  they  on  that  day?  he  was  then 
asked  ;  and  his  answer  was  :  "  The  symptoms  were 
those  of  debility  of  mind  and  body  in  consequence  of 
many  of  her  observations,  and  a  total  unwillingness  or 
inability  to  follow  any  one  in  conversation  with  her 
continuously  in  the  subject  of  conversation,  and  she 
had  a  constant  ranging  from  one  subject  to  another 
without  any  apparent  cause  whatever." 

He  was  then  asked:  "Would  such  symptoms  in 
your  opinion,  render  the  plaintiff  competent  or  incom- 
petent for  the  ordinary  transaction  of  business  ? "  And 
the  question  on  being  objected  to  was  excluded  and  an 
exception  taken.  These  three  exceptions  are  perhaps, 
as  already  suggested,  the  most  important  of  those  taken 
on  behalf  of  the  plaintiff.  There  was  another  question 
asked,  but  which  was  excluded  and  to  which  exclusion, 
exception  was  taken,  viz.:  "You  have  stated  that 
from  your  own  observation  you  knew  of  the  condition 
of  the  plaintiff  on  November  12, 1874,  now  state  whether 
in  your  judgment  and  opinion,  the  plaintiff  was  com- 
petent or  incompetent  to  execute  any  papers  in  regard 
to  her  estate?" 

Two  questions  followed  this  and  were  also  excluded, 
the  last  of  which  was :  "  Are  hallucinations  a  symptom 
of  insariityl"  The  question  was  excluded,  although 
no  exception  was  taken.  In  excluding  it  the  court 
said:  "I  think  the  doctor  has  stated,  and  therefore, 
I  don't  think  it  is  a  proper  question  ;  I  exclude  it  on 
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the  ground  that  he  has  so  stated ;  he  has  stated  very 
fully  what  her  condition  was  in  his  judgment,  as  to  her 
mind." 

The  learned  judge  seems  to  have  excluded  the 
questions  to  vi^hich  exception  was  taken  and  which 
have  been  particularly  mentioned,  upon  the  ground, 
that  the  doctor  had  fully  described  the  condition  of 
the  plaintiflf's  mind  on  November  12,  when  she  execut- 
ed the  two  assignments  to  the  defendant  Haskin.  He 
'had  answered  the  question  directly  put  to  him,  namely, 
''State,  if  you  please,  your  opinion  as  to  whether  on 
November  12,  1874,  the  j)laintiff  in  tliis  action  was 
sane  or  insane?"  His  response,  the  objection  to  the 
question  being  overruled — was  that  it  was  a  question 
which  he  could  hardly  answer  categorically ;  he  would 
want  to  make  some  explanation.  The  doctor  then 
proceeded  to  answer  this  question  in  a  very  unsatis- 
factory and,  it  may  be  said,  obscure  way,  and  was  then 
asked  to  state  what  symptoms  he  observed  on  November 
12,  1874 ;  which  he  had  already  described.  The  doctor 
had  been  asked  several  questions  in  regard  to  the  mental 
/condition  of  the  plaintiff,  and  had  stated  its  peculiarity  ; 
but  he  was  evidently  unwilling  to  answer  directly  the 
question  whether  she  was  sane  or  insane.  He  had 
described  the  symptons  of  her  condition  as  indicating 
debility  of  mind  and  body,  in  consequence  of  many  of 
her  observations,  and  a  total  unwillingness  or  inability 
to  follow  any  one  in  conversation  with  her  continuously 
in  the  subject  of  conversation  ;  and  stated  that  she  was 
constantly  ranging  from  one  subject  to  another  without 
any  apparent  cause  whatever.  And  he  had  gone  sub- 
stantially as  far  as  a  witness  is  allowed  to  testify  in  a 
case  like  this. 

It  was  said  in  the  case  of  People  «.  Lake  (12  If.  Y. 
358,  363),  a  case  upon  which  the  appellant  relies, 
that  a  medical  man  conversant  with  the  disease  of  in- 
sanity might  be  asked  the  general  question  and  give 
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his  opinion  as  to  the  sanity  or  insanity  of  the  prisoner. 
In  this  case  the  doctor  evidently  was  unwilling,  from  the 
answer  which  he  gave  to  the  question  as  to  the  sanity 
or  insanity  of  the  plaintiff,  to  reply  to  it  categorically; 
and  it  is  quite  clear  that  he  was  not  prepared  to  say 
that  she  was  insane.  It  must  be  perfectly  evident  to 
any  unbiased  person  who  reads  his  testimony  that  he 
did  not  entertain  any  such  thought.  Having  been  al- 
lowed to  answer  that  question,  his  other  answer  being 
considered,  the  plaintiff  doubtless  received  all  that  was* 
available  from  him. 

Whether  Jier  delirium  rendered  the  plaintiff  incapa- 
ble to  transact  business  and  whether  the  symptoms  the 
doctor  observed  were  sufficient  to  ca.use  unsoundness 
of  mind,  and  whether  such  symptoms  would,  in  his 
opinion,  render  the  plaintiff  competent  or  incompetent 
for  the  transaction  of  ordinary  business,  and  whether 
she  was  competent  or  incompetent  to  execute  any 
papers  in  regard  to  her  estate,  were  questions  for  the 
jury  to  determine  upon  the  testimony. 

The  extent  to  which  the  doctor's  testimony  went 
was  to  the  question  whether  she  was  sane  or  insane. 
That  was  involved  in  one  of  the  issues,  namely,  whether 
she  was  of  unsound  mind  and  incapable  of  managing 
her  affairs.  This  was  a  question  which  was  to  be  de- 
termined upon  her  condition,  about  which  the  doctor 
was  permitted  to  testify  fully.  Perhaps,  however,  in 
the  application  of  the  strict  rules  of  evidence  the  ques- 
tions as  to  the  ci^pacity  of  the  plaintiff  to  manage  her 
affairs,  or  her  competency  to  do  it,  should  have  been 
admitted  upon  the  authority  of  Gardner  v.  Gardner 
(34  JV,  T.  155),  in  which  the  case  of  Wilkinson  v.  Pier- 
son  (23  Penn.  117)  is  cited  with  approbation.  In  both 
these  cases  kindred  questions  to  those  suggested  were 
asked,  and  the  court  declared  that  they  were  admissi- 
ble, and  therefore  that  the  rules  of  evidences  were  not 
violated  in  permitting  them  to  be  answered.    In  the 
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case  ill  Peunsylvania,  which  involved  the  validity  of  a 
deed,  the  court  permitted  the  plaintiff  to  ask  one  of 
his  witnesses  whether  from  the  general  appearance  of 
the  grantor  he  considered  him,  at  the  time  mentioned, 
to  be  capable  of  making  a  contract  or  transacting  im- 
portant business.;  and  it  was  held  that  there  was  no 
impropriety  in  asking  the  witness  his  opinion  from  the 
appearance  of  the  person,  and  that  what  the  appear- 
ance was  could  be  inquired  of  by  either  of  the  parties, 
so  as  to  ascertain  upon  what  the  belief  was  founded. 

But  if  the  questions  detailed  were  erroneously  ex- 
cluded, it  is  clear  beyond  doubt  that  their  exclusion 
was  not  in  any  way  prejudicial  to  the  plaintiff's  case. 
If  they  had  been  answered,  the  alleged  mental  incom- 
petency would  not  perhaps  have  been  more  effectually 
asserted  by  the  doctor  than  it  had  been,  for  the  reason, 
as  we  have  seen,  that  he  pronounced  the  symptoms  de- 
tailed as  evidence  of  unsoundness  of  mind,  and  which 
in  itselfj  if  it  stood  uncontradicted,  would  be  suBScient 
to  establish  the  alleged  mental  unfitness  of  the  plaintiff 
to  execute  the  instruments  of  the  12th  of  November, 
1874.  There  is,  however,  an  important  element  bearing 
upon  this  question  and  upon  the  theory  of  the  plain- 
tiff's case,  namely,  the  assignment  to  the  defendant 
Murdock  by  the  plaintiff  and  the  preliminaries  which 
preceded  the  execution  of  that  instrument.  The  plain- 
tiff sent  for  the  defendant  Haskin,  and  referring  to  the 
assignments  of  November  12,  1874,  expressed  a  desire, 
for  reasons  which  she  then  gave,  that  he  should  assign 
to  the  defendant  Murdock  the  property  embraced  in 
the  assignment  to  him  as  a  trustee  for  her  and  her  chil- 
dren. The  incidents,  facts  and  circumstances  character- 
izing this  change  in  the  written  title  to  such  property, 
show  conclusively  that  the  plaintiff  understood  fully 
the  nature  of  the  assignments  to  the  defendant  Has- 
kin, which  he  promptly  acknowledged  to  have  been 
upon  a  trust  verbally  expressed,  and  proceeded  at  once, 
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at  her  request,  to  vest  the  title  in  another  selected  by 
her  and  upon  the  trust  declared.  If  there  were  any 
well-founded  doubt  about  the  validity  of  the  original 
assignments  to  the  defendant  Haskin,  arising  from  the 
circumstances  connected  with  their  creation  and  deliv- 
ery abstractly  considered,  the  assignment  to  the  defend- 
ant Murdock  would  necessarily  dissipate  it,  for  the 
reason  not  only  that  they  were  recognized  as  existing 
instruments  by  the  phiintiflf  when  the  assignments  to 
the  defendant  Murdock  were  projected  by  her,  but  for 
the  reason  that  she  did  not  then  ask  to  have  the  assign- 
ments discharged  or  the  subject-matter  reassigned  to 
her,  but  asked  that  the  title  should  pass  to  her  assignee 
and  trustee,  the  defendant  Murdock,  from  the  defend- 
ant Haskin,  in  whom  she  had  vested  it  by  her  assign- 
ments. 

This  paper  being  sustained  is  a  competent  answer 
to  the  plaintiff's  case,  and  therefore  it  is  quite  clear 
that  the  rejection  of  the  evidence  offered  and  consid- 
ered herein  could  not  possibly  have  resulted  in  her 
prejudice.  No  court  of  equity  would  disturb  the  trans- 
action consummated  by  the  assignment  to  the  defend- 
ant Murdock,  on  finding  it  to  have  been  executed  with 
a  full  knowledge  of  the  incidents  from  which  it  sprung, 
and  having  due  regard  to  the  facts  and  circumstances 
prompting  its  execution,  even  although  there  was  great 
doubt  about  the  validity  of  the  original  assignments 
to  Haskin,  for  the  reason  that  there  can  be  no  doubt 
about  the  due  execution  of  the  assignment  to  the  de- 
fendant Murdock  or  that  the  trust  is  for  the  plaintiff's 
benefit,  and  designed  for  her  protection  against  the 
dangerous  influence  of  her  husband  in  reference  to  her 
estate,  of  which  she  seems  to  have  been  apprehensive, 
and  his  improvidence  which  was  established  by  the 
evidence. 

The  attention  of  the  court  has  also  been  directed  to 
the  refusal  of  the  learned  justice  presiding  at  the  spec- 
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ial  term,  to  find  certain  requests  of  law  and  facts.  An 
examination  of  them  leads  to  the  conclusion  that  while 
one  of  them  perhaps  should  have  been  found,  never- 
theless, it  was  not  material  to  the  consideration  of  the 
appeal.  It  may  be  conceded  to  exist,  and  yet  it  would 
have  no  effect  whatever  upon  the  judgment. 

The  learned  counsel  for  the  appellant  has  also  pre- 
sented views  in  reference  to  the  instrument  itself,  its 
legal  character  and  effect,  but  it  is  not  considered 
necessary  to  examine  it  in  the  aspect  sugg6?sted,  and 
for  the  reason  that  the  evidence  establishes  beyond  per- 
adventure  that  tlie  intention  of  the  plaintiff  in  execut- 
ing the  assignment  in  trust  to  the  defendant  Murdock, 
notwithstanding  the  word  "  heirs"  was  used,  was  to  se- 
cure the  property  described  in  it  for  the  benefit  of  her- 
self and  her  children.  The  defendant,  Murdock,  testi- 
fies, and  there  is  nothing  in  the  case  to  justify  the  as- 
sumption that  it  is  not  strictly  true,  that  she  declined 
when  asked  to  become  a  trustee,  yielding  only  when 
the  plaintiff  appealed  to  her  to  consent  for  the  sake  of 
her  children  ;  and  it  is  demonstrated  also  by  it  that  the 
intention  of  the  plaintiff  was,  as  already  suggested, 
that  the  income  of  her  estate  should  be  enjoyed  by  her- 
self and  her  children,  to  whom  she  referred  and  whom 
she  intended  by  the  word  heirs  used  in  the  instrument 
itself. 

It  is  a  familiar  rule  that  a  tl'ust  which  does  not  con- 
travene any  statue,  and  is  not  violative  of  any  rule  of 
law,  is  to  be  governed  by  the  intention  of  the  person 
creating  it,  if  it  can  be  ascertained.  In  this  case  it 
was  ascertained  as  already  suggested.  It  could  not 
only  be  ascertained  from  the  facts  and  circumstances 
which  led  to  its  development,  but  also  from  the  ex- 
j)ress  evidence  on  the  subject  to  which  reference  has 
been  made. 

In  this  connection  it  is  not  inappropriate  to  refer  to 
the  opinion  of  Justice  Van  Brunt,  in  which  he  very 
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jristly  says,  that  the  use  of  the  word  "  heirs,"  in  connec- 
tion with  the  direction  to  collect  the  interest  and  pay 
it  to  the  plaintiff  daring  her  life,  was  inappropriate, 
the  trust  estate  being  wholly  x^rsonal  proj^erty,  but 
when  we  remember  that  the  heirs  of  the  plaintiff  and 
her  next  of  kin  were  the  same  persons,  viz.,  her 
children,  it  becomes  reasonably  plain,  that  she  intend- 
ed to  secure  the  interest  of  this  money  to  herself  dur- 
ing her  lire,  and  that  after  her  death  she  desired  that 
the  principal  should  go  to  her  children. 

It  is  not  inappropriate,  either,  to  refer  to  his  sug- 
gestion that  under  the  circumstances  developed  by  the 
testin)ony  in  this  case,  knowing  that  the  creation  of 
the  trust  was  for  the  benefit  of  the  plaintiff,  this  court 
will  not  interfere  and  set  it  aside  on  the  ground  of  in- 
capacity or  undue  influence. 

An  examination  of  the  judgment  in  this  case  dis- 
closes that  three  bills  of  costs  were  allowed,  one  in 
favor  of  the  defendant,  Murdock,  amounting  to $611.40, 
one  in  favor  of  the  defendants  Kate  Taylor  and  Will- 
iam James  Tayjor,  of  whom  the  defendant  Haskin  was 
guardian,  amounting  to  $400.46,  and  another  to  the  de- 
fendant Haskin  individually,  of  $419.98,  together  with 
an  allowance  of  live  percent,  upon  the  value  of  the  estate 
fixed  by  the  complaint,  such  allowance  to  be  equally 
divided  among  the  parties  entitled  to  costs. 

We  think  that  but  one  of  the  bills  of  costs  allowed 
to  Mr.  Haskin  should  have  been  taxed,  and  that  is  the 
bill  of  costs  to  him  individually,  the  defense  inter- 
posed by  him  being,  substantially,  the  same  in  refer- 
ence to  himself  and  his  wards  ;  and  that  the  other  bill 
of  costs  to  him  as  guardian  should  be  disallowed.  The 
objections  to  the  items  in  the  bill  of  costs  for  two  trial 
fees  does  not  seem  to  be  well  taken,  because  there  were 
two  trials,  in  fact,  one,  of  the  issues  directed  to  be  tried 
before  a  jury,  and  another  the  subsequent  trial  of  the 
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case  at  the  special  term,  and  during  which  testimony 
other  than  that  given  before  the  jury  was  delivered. 

The  objection  to  the  items  of  traveling  expenses  for 
witnesses  named  is  not  well  taken,  and  the  appeal  from 
the  taxation  of  those  items  was  properly  disposed  of. 
We  are  inclined  to  reduce  the  amount  of  allowance 
grante^d  in  this  case  because  there  is  some  doubt  as  to 
whether  the  value  of  the  estate  is  sufficiently  proved, 
and  such  reduction  should  be  to  two  and  one  half 
per  cent,  upon  the  value  which  was  assumed  on  taxa- 
tion as  the  sum  upon  which  the  allowance  of  live  per 
cent,  was  to  be  calculated. 

The  judgment  must  be  reduced  according  to  these 
views,  and  as  modified,  affirmed  without  costs  to  either 
party. 

Davis,  P.  J.,  concurred  in  the  opinion  ;  Daniels, 
J.,  concurred  in  the  result. ' 


STREAT  V.  ROTHSCHILD. 
iT.  Y.  Common  Pleas ;  General  Term^  1883. 

Action  for  Partnership  Accounting. — Reference. 

Where  the  plaintiff^s  right  to  a  copartnership  accouDt  is  in  dispute  by 
reason  of  the  defendant's  pleading  an  account  stated  and  settled, 
and  also  a  release,  the  trial  of  the  action  can  not  be  referred.  It  la 
not  enough  that  the  action  is  brought  to  obtain  an  accounting.'*' 

The  real  issue  in  such  an  action  is  upon  the  efficacy  of  the  release, 
and  that  is  rai&ed  by  the  plaintiff,  not  by  virtue  of  the  complaint, 
but  in  rebuttal. 

While  it  may  be  necessary  on  the  trial  to  give  in  evidence  entries  in 
the  books  of  account,  this  is  not  the  examination  of  an  account 
made  requisite  by  the  statute  autliorizing  compulsory  references. 

The  case  of  Welsh  9.  Darmgh,  52  N.  F.  590,  distinguished. 

t 

*  See  in  this  connection,    Harrington  «.  Bruce,  84  N,   T,  108. 
And  see  note  at  the  end  of  the  case  in  our  text. 
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Appeal  by  defendant  from  an  order  of  reference 
made  at  special  term,  on  notice. 

George  Streat  sued  his  former  partners  Rothschild 
and  one  Dreyfus,  for  an  accounting  of  the  partnership 
affairs.  The  complaint  alleged  that  there  had  been  no 
final  adjustment  or  settlement  of  the  accounts. 

The  defendant,  Rothschild,  pleaded  an  account 
stati^d  and  settled,  and  likewise  a  sealed  release  exe- 
cuted and  delivered  to  defendant  by  plaintiff.  The  de- 
fendant Dreyfus  pleaded  an  account  stated  and  settled. 

There  was  no  reply  required  of  plaintiff. 

After  issue  raised  by  the  answers,  the  plaintiff 
moved  lor  a  reference  of  the  whole  issue  to  a  referee. 
The  motion  was  heard  on  the  pleadings,  and  on  an 
affidavit  of  the  plaintiff's  attorney,  stating  that  it  was 
the  intention  of  ])laintiff  to  show  that  the  release  set 
up  by  defendant  Rothschild,  had  been  obtained  by 
fraud,  and  false  representations  as  to  the  amount  of 
profits.  This  aflldavit,  likewise,  contained  the  state- 
ment, '*  that,  to  i)rove  Ihese  facts,  it  would  be  necessary 
to  make  the  same  examination  of  a  long  account,"  as 
from  such  examination  it  is  intended  to  establish  the 
falsity  of  the  representations  above  referred  to. 

The  defendants'  affidavits  denied  the  fraud  and 
falsity  of  tlie  representations  charged,  and  denied  that 
it  would  be  necessary  to  examine  tiie  accounts,  in  order 
to  establish  what  representations  were  made. 

The  court  at' special  term  granted  the  plaintiff's  mo- 
tion for  a  reference,  and  the  defendants  appealed  from 
the  order  of  reference  to  the  general  term  of  the  com- 
pleas. 

S.  P.  Nash  {Moses  B.  Maclayy  attorney),  for  de- 
fendants' appellants. — I.  It  is  only  where  *'  the  trial  of 
the  issue  of  fact"  requires  the  examination  of  a  long 
account,  that  the  issues  can  be  referred  without  con- 
sent of  the  parties  {iJode  Civ.  Pro.  %  1013).    The  issue 
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here  is  not  in  respect  to  the  account;  but  in  respect  to 
the  right  to  an  account.  Where  a  partnership  has  ex- 
isted and  been  terminated,  an  accounting  follows  of 
course,  if  the  accounts  are  disputed  ;  but  the  action  is 
an  equitable  action,  and  if  an  account  stated,  a  settle- 
ment or  a  release  is  set  up,  such  settlement  or  release 
must  be  first  set  aside,  before  the  accounts  can  proper- 
ly be  taken.  It  would  be  an  intolerable  practice  to 
take  the  account  in  the  first  instance,  before  a  right  to 
an  account  is  established. 

II.  The  affidavit  on  plaintiff's  part  is  insuflicient  to 
take*  the  case  out  of  this  well  settled  rule  by  stating 
that  he  intends  to  attack  the  settlement  and  make  his 
proofs  by  the  examination  of  the  accounts.  1.  The 
attorney  could  not  know  what  took  place  on  the  settle- 
ment. 2.  But,  if  true,  this  shows  only  an  incidental 
and  collateral  need  for  looking  into  the  accounts, 
whici  is  not  sufficient  to  justify  a  compulsory  refer- 
ence (Kain  v.  Delano,  11  Abb.  Pr.  N.  8.^\  Camp  v. 
Ingersoll,  86  N.  F.  433). 

III.  The  motion  appears  to  have  been  granted  on  the 
authority  of  Welsh  v.  Darragh,  52  N.  T.  690.  This 
was  a  legal  action,  and  plaintiff,  to  prove  his  case,  had 
to  prove  an  account.  Here  plaintiff  has  simply  to 
prove  the  partnership  agreement.  Then  the  defendant 
takes  up  his  defense.  The  evidence  in  reply  is  an  at- 
tack on  the  release. 

Wm.  King  Hall^  for  the  plaintiff,  respondent.— 
I.  The  action  being  referable  the  order  of  reference  is 
not  appealable  (Gray  v.  Fox,  1  Code  R.  N.  8.  334 ; 
Tallman  v.  Hinman,  10  How.  Pr.  89  ;  Ubsdell  v.  Root, 
1  Hilt.  173  ;  Hatch  v.  Wolf,  30  Hoio.  Pr.  65 ;  Welsh  v. 
Darragh,  52  N.  Y.  590). 

II.  Although  the  question  as  to  the  validity  of  a 
release  should  be  first  disposed  of,  yet  where,  as  in 
this  case,  it  is  so  connected  with  the  accounts  as  to 
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require  the  acconnts  to  be  fnlly  examined  on  the  trial, 
the  case  should  be  referred  (Mills  v.  Thursby,  11  Saw. 
Pr.  113  ;  Kennedy  v.  Shilton,  9  Abb.  Pr.  157,  note ;  S. 
C,  1 MU.  546  ;  Bachelor  v.  Albany  City  Ins.  Co.,  6  Abb. 
Pr.  JSr.  S.  240 ;  Whitaker  v.  Des  Fosse,  7  Bosio.  678). 
III.  The  action  is  for  an  accounting  and  is  there- 
fore referable.  The  defendants  cannot  make  it  non- 
referable  by  their  answer  (Welsh  «.  Darragh,  52  N.  Y. 
590 ;  Williams  v.  Allen,  48  How.  Pr.  357 ;  Patterson 
V.  Stettauer,  39  Super.  Ct.  {J.  &  8.']  413 ;  Maryott  «. 
Thayer,  Id.  417 ;  McKay  v.  Jarvis,  8  Weekly  Dig.  155). 

Beach,  J.— This  is  an  action  in  equity  for  trial  by 
the  court  without  a  jury.  A  compulsory  reference, 
however,  cannot  be  ordered,  unless  the  examination  of 
a  long  account  on  either  side  will  I>e  required,  and  the 
decision  of  dif&cult  questions  of  law  will  not  be  called 
for  {Code  Civ.  Pro.  §  1013 ;  Camp  v.  IngersoU,  86  N. 
Y.  433). 

Although  there  may  be  some  uncertainty  in  apply- 
ing the  numerous  adjudications  on  this  subject,  I  think 
a  proper  construction  is  adverse  to  the  power  of  the 
court  to  direct  a  compulsory  reference  unless  the  trial 
of  the  issue  will  necessitate  the  examination  of  a  long, 
account,  (Kain  v.  Delano,  11  Abb.  Pr.  N.  8.  29  ; 
Townsend  «.  Hendricks,  40  How.  Pr.  143).  It  was 
held  by  this  court,  in  Turner  v.  Taylor,  2  Daly^  278 ; 
that  the  account  must  be  directly  in  issue,  and  not  the 
subject  of  examination  collaterally  to  establish  some 
one  of  the  issues  in  the  action.  The  pleadings  admit 
the  partnership,  and  all  required  of  the  plaintiff  is  to 
give  in  evidence  the  agreement.  The  practice  of  the 
court  in  this  class  of  actions,  is  to  send  the  partnership 
accounts,  to  be  stated  by  a  referee,  but  this  has  been 
done  by  the  court  for  economy  of  time,  and  not  because 
either  suitor  had  the  legal  right  to  require  it. 

The  issue  here  is  upon  the  efficacy  of  the  release. 
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and  that  is  raised  by  the  plaintiff,  not  by  virtue  of  his 
complaint,  but  in  rebuttal.  To  prove  this  contention, 
entries  in  books  of  account  may  be  given  in  evidence, 
but  this  is  not  the  examination  made  requisite  by  the 
statute.  The  reference  there  is  to  an  examination  of 
items  in  issue  between  the  parties,  and  affecting  the 
judgment  either  by  their  allowance  or  disallowance  in 
whole  or  in  part. 

In  Welsh  v.  Darragh,  62  iT.  T.  590,  the  action  was 
at  law  for  the  price  of  goods  sold  and  delivered,  and 
it  was  held  its  character  could  not  be  changed  by  an 
answer  alleging  fraud  in  the  transaction,  with  claim  of 
damage  by  way  of  recoupments  Proof  of  plaintiff's 
account  was  necessary,  and  the  defense  under  less  lib- 
eral rules  of  practice  must  have  been  the  subject  of 
an  independent  action.  No  such  question  is  presented 
by  this  appeal,  because  the  character  of  the  action  is 
in  nowise  affected  by  the  answer,  but  it  remains  true, 
where  an  accounting  may  not  be  had,  until  the  plain- 
tiff succeeds  upon  an  issue,  the  disposition  whereof  the 
defendant  has  the  right  to  demand  should  be  made  by 
the  court  rather  than  by  a  referee  (Wheeler  v.  Falcon- 
er, 7  Hobt.  45). 

The  order  should  be  reversed,  with  $10  costs  and 
disbursements. 

Daly,  P.  J.,  and  Van  Brunt,  J.,  concurred. 

*  The  rule  here  laid  down  seems  to  mark  a  step  in  the  assimilation 
of  the  former  common  law  and  equity  practice,  beyond  what  many  of 
the  profession  have  heretofore  understood  to  be  settled. 

The  right  of  a  party  to  resist  the  reference  of  the  issues  in  a 
cause,  frequently  rests  upon  the  constitutional  provision  securing  the 
right  of  trial  by  jury.     Article  1,  §  2  (1  E.  8,  7  ed.  82). 

But  it  does  not  follow  that  a  party  cannot  object  to  reference  and 
insist  on  trial  by  the  court  in  some  cases  in  which  trial  by  jury  is  not 
secured  by  the  constitution,  for  the  statutes  secure  this  mode  of  trial 
in  some  cases  in  which  this  provision  of  the  constitution  does  not,  and 
secure  trial  by  the  court  in  some  cases  in  which  trial  by  jury  is  not  a 
matter  of  right. 
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1.  AetioM  triable  by  jury  as  matter  of  riffht.]^The  cases  in  which 
trial  by  jury  is  made  a  matter  of  right  by  the  present  statutes  are  as 
follows:  **  The  trial  by  jury  in  all  cases  in  which  it  has  been  hereto- 
fore used,  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  prescribed 
by  law."    Const.  1  E.  8.  7th  ed.  82. 

The  following  provisions  defining  the  actions  triable  by  jury  as  a 
matter  of  right  include,  perhaps,  some  not  included  by  the  constitu- 
tional provision.  Code  Civ,  Pro.  '*  $  968.  1.  An  action  in  which  the 
complaint  demands  judgment  for  a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel." 

**§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in 
an  action  not  specified  in  the  last  section,  or  wherein  provision  for  a 
trial  by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed." 

'*  §970.  Where  a  party  is  entitled,  by  the  constitution,  or  by 
express  provision  of  law,  to  a  trial,  by  a  jury,  of  one  or  more  issues 
of  fact,  in  an  action  not  specified  in  section  968  of  this  act,  he  may 
apply,  upon  notice,  to  the  court  for  an  order,  directing  all  the 
questions,  arising  upon  those  issues,  to  be  distinctly  and  plainly  stated 
for  trial  accordingly.  Upon  the  hearing  of  the  application,  the  court 
must  cause  the  issues,  to  the  trial  of  which,  by  a  jury,  the  party  is 
entitled,  to  be  distinctly'  and  plainly  stated.  The  subsequent  pro- 
ceedings are  the  same,  as  where  questions,  arising  upon  the  issues,  are 
stated  for  trial  by  a  jury,  in  a  case  where  neither  party  can,  as  of 
right,  require  such  a  trial ;  except  that  the  finding  of  the  jury,  upon 
each  question  so  stated,  is  conclusive  in  the  action,  unless  the  verdict 
13  set  aside  or  a  new  trial  is  granted." 

'*  §  971.  In  an  action  where  a  party  is  not  entitled,  as  of  right, 
to  a  trial  by  a  jury,  the  court  may  in  its  discretion,  upon  the  applica- 
tion of  cither  party,  or  without  application,  direct  that  one  or  more 
questions  of  fact,  arising  upon  the  issues,  be  tried  by  a  jury,  and  may 
cause  those  questions  to  be  distinctly  and  plainly  stated  for  trial 
accordiogly."    (As  to  the  trial  of  such  issues,  see  p.  860  of  this  vol.) 

^'§1544.  An  issue  of  fact  joined  in  the  action  [of  partition]  is 
triable  by  a  jury.  Unless  the  court  directs  the  issues  to  be  stated,  as 
prescribed  in  section  970  of  this  act,  the  issues  may  be  tried  upon 
the  pleadings." 

**  §  1753.  In  an  action  brought  as  prescribed  in  this  article,  [Art. 
I.  of  c.  XV.  '  Action  to  annul  a  void  or  voidable  marriage  *J  a  final 
judgment,  annulling  the  marriage,  shall  not  be  rendered  by  default, 
for  want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
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founded.  And  the  declaration  or  confession  of  either  party  to  the  mar- 
riage is  not  alone  safficient  as  proof;  but  other  satisfactory  evidence  of 
the  facts  must  be  produced.  In  such  an  action,  except  where  it  is 
founded  upon  an  allegation  of  tlie  physical  incapacity  of  one  of  the 
parties  thereto,  the  court  must,  upon  the  application  of  either  of  the 
parties,  make  an  order  directing  the  trial,  by  a  jury,  of  all  the  issues 
of  fact;  or  it  may,  of  its  own  motion,  make  an  order  directing  the 
trial,  by  a  jury,  of  one  or  more  issues  of  fact;  for  which  purpose,  the 
questions  to  be  tried,  must  be  prepared  and  settled,  as  prescribed  in 
section  970  of  this  act." 

''§1757 If  the  answer  [in  an  action    for    divorce  for 

adultery]  puts  in  issue  the  allegation  of  adultery,  the  court  must, 
upon  the  application  of  either  party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  for  which 
purpose,  the  questions  to  be  tried  must  be  prepared  and  settled,  as 
prescribed  in  section  070  of  this  act.".  .  .  . 

*'§1800.  An  action  brought  as  prescribed  in  this  article,  [Art. 
ly.  of  c.  XV.  '  Action  by  the  people  to  annul  a  corporation ']  is 
triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an  action 
specified  in  section  968  of  this  act,  and  without  procuring  an  order, 
as  prescribed  in  section  970  of  this  act." 

*'  1 1950.  An  action  brought  as  prescribed  in  this  article,  [Art, 
I.  of  c.  XVI.  '  Action  against  the  usurper  of  an  office  or  franchise '] 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was 
an  action  specified  in  section  968  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act." 

"§1958.  An  action,  brought  as  prescribed  in  this  article,  [Art. 
n.  of  c.  XVI.  '  Action  to  vacate  letters  patent ']  is  triable,  of  course 
and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section  998 
of  this  act,  and  without  procuring  an  order,  as  prescribed  in  section 
970  of  this  act." 

It  is  the  better  opinion  that  a  trial  by  a  jury  of  feigned  or  special 
issues  formed  under  Code  Civ.  Pro.  §  970,  satisfies  the  constitutional 
right.     Ward  v.  Ward,  23  Eun^y  431. 

Actions  not  triable  by  jury  as  matter  of  right;  but  not  referable  except 
by  conaent] — There  are  many  cases  in  which  a  party  has  no  right  to 
trial  by  jury;  but  yet  has  a  right  to  object  to  a  reference,  and  insist 
on  trial  by  the  court.  The  power  to  refer  the  issues  in  an  action 
compulsorily,  is  defined  as  follows  by  the  Code  of  Civil  Procedure: 

'§-1018.  The  court  may,  of  its  own  motion,  or  upon  the 
application  of  either  party,  without  the  consent  of  the  other,  direct  a 
trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial  will  require 
the  examination  of  a  long  account,  on  either  side,  and  will  not  require 
the  decision  of  difficult  questions  of  law.    In  an  action,  triable  by 
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the  court,  without  a  jury,  a  reference  may  be  made,  as  prescribed  in 
this  section,  to  decide  the  whole  issue,  or  any  of  the  issues;  or  to 
report  the  referee's  findiag,  upon  one  'or  more  specific  questions  of 
fact,  involved  in  the  issue." 

It  is  further  provided  by  section  1015  as  follows:  **The  court 
may  likewise,  of  its  own  motion,  or  upon  the  application  of  either 
party,  without  the  consent  of  the  other,  direct  a  reference  to  take  an 
account,  and  report  to  the  court  thereon,  either  with  or  without  the 
testimony,  after  interlocutory  or  final  judgment,  or  where  it  is 
necessary  to  do  so  for  the  information  of  the  court;  and  also  to 
determine  and  report  upon  a  question  of  fact,  arising  in  any  stage  of 
the  action,  upon  a  motion,  or  otherwise,  except  upon  the  pleadings." 

The  provision  contained  in  section  827  should  not  be  overlooked 
in  this  connection,  which  is  as  follows:  "Where,  according  to  the 
practice  of  the  court  of  chancery,  on  the  81st  day  of  December,  1846, 
a  matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery,  a  court 
having  authority  to  act  thereupon,  may  direct  a  reference  to  one  or 
more  persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where  it  is 
otherwise  specially  prescribed  by  law." 

But  it  is  to  be  observed  that  this  last  provision  is  contained  in 
Chap.  yni.  which  relates  to  "  miscellaneous  interlocutory  proceed- 
ings, and  regulations  of  practice,"  and  therefore,  is  not  understood 
to  apply  to  the  trial  of  the  issues  in  the  action. 


VANDERBILT  v.  SCHREYER. 
JN".  T.  Court  of  Appeals ;  March j  1883. 

[Reversing  21  Hun,  537.] 

Action  of  Forkclostjke. — AssioifMENT  of  Mortoagb. — Guarantt. 
— Joinder  op  Parties. — Admissibilitt  op   Evidence. — 

Pleading.  — Ck>NsiDERATioN. 

One  who  on  assigning  a  bond  and  mortgage,  guarantees  ** payment" 
thereof  '*  by  due  foreclosure  and  sale,"  may  be  joined  as  defendant 
in  foreclosure,  and  a  judgement  for  deficiency  had  against  him. 

The  principles  applicable  to  the  joinder  of  guarantors  of  the  collection 
of  personal  securities  as  defendants  in  actions  against  the  principal 
debtor  do  not  apply  to  actions  for  the  foreclosure  of  mortgages. 
The  statute  points  out  the  persons  wlio  may  bo  made  parties  in 
feroclosurc,  and  all  who  are  under  obligation  to  pay  the  mortgage 
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debt,  or  any  part  thereof,  whether  such  obligatioQ  be  absolute  or 
conditional,  are  included. 

It  would  be  otherwise,  if  a  person  whose  liability  to  pay  the  mortgage 
debt  depends  upon  some  extrinsic  event,  which  could  not  be 
determined  in  the  foreclosure  action. 

The  rule  that  an  action  at  law,  either  during  ttie  pendency  or  after 
the  termination  of  a  foreclosure  suit,  cannot  be  maintained  by  the 
holder  of  a  mortgage  against  a  person  liable  for  the  payment  or 
collection  of  the  mortgage  debt  without  leave  of  the  court  duly 
obtained, — re-aiiirmed  [2  R.  8,  1st  edition,  p.  191,  sections  153 
and  154;  Same  Stat.  3  Id.  G  ed.  198]. 

An  assignment  expressed  to  be  for  value  received,  and  being  under 
seal,  is  not  conclusive  evidence  of  consideration;  and  if  the 
assignment  contain  a  guaranty  of  the  payment  or  collection  of  the 
security  assigned,  the  assignor  or  guarantor  when  sought  to  be 
charged  as  guarantor,  may  set  up  that  the  guaranty  was  without 
consideration. 

A  covenant  to  assign  a  chose  in  action  does  not  alone  afford  a  consid- 
eration for  a  guaranty  of  its  payment  or  collection  inserted  in  the 
assignment  subsequently  executed. 

An  answer  alleging  that  the  sole  consideration  for  the  guaranty  was 
the  performance  of  a  contract  which,  being  set  forth  in  the  plead- 
ings, is  shown  to  be  one  which  did  not  require  such  a  guaranty,  is 
sufficient  to  admit  evidence  of  the  want  of  consideration. 

Appeal  from  a  general  term  judgment  reversing  a 
special  term  judgment  and  dismissing  the  complaint. 

Peter  J.  Vanderbilt  brought  this  action  to  foreclose 
a  mortgage  for  $5,000,  given  September  5, 1873,  by  one 
James  Dunseith  and  wife  to  John  Schreyer,  and  by 
him  assigned  to  the  plaintifif  on  May  5,  1874 

Schreyer  was  made  a  party  defendant,  and  it  was 
sought  to  charge  him  with  the  payment  of  any  defi- 
ciency that  might  arise  upon  a  sale  of  the  mortgaged 
premises,  upon  the  ground  that  he  had  guaranteed  the 
payment  of  the  mortgaged  debt. 

Schreyer  answered,  and,  after  admitting  the  assign- 
ment and  the  guaranty  of  payment,  alleged  by  way  of 
defense,  that  on  February  2,  1874,  the  plaintiff  entered 
into  a  contract  with  George  Gebhard  and  Matthew  L. 
Ritche  for  the  erection  by  him  of  certain  buildings  for 
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them  upon  certain  lots  in  the  city  of  New  York,  for 
which  he  was  to  receive  $8,175,  to  be  paid  as  follows: 
when"  the  said  houses  are  topped  out  a  payment  of 
$5,000,  by  assignment  of  a  bond  and  mortgage  held  by 
John  Schreyer,  on  the  property  of  Anna  Maria 
Schreyer,  No.  350  West  Forty-second  Street,  New  York 
city  and  the  balance  amounting  to  $3,176,  whan  the 
houses  should  be  fully  completed.  Vanderbilt  com- 
menced performance  of  his  contract  and  continued 
until  he  became  entitled  to  the  assignment  of  the 
$5,000  mortgage.  Schreyer  thereupon  offered  to  assign 
it  to  the  plaintiff,  but  the  latter  refused  to  accept  an 
assignment  unless  Schreyer  would  also  guarantee  pay- 
ment. The  defendant  refused  to  do  this,  and  Vander- 
bilt then  suspended  work  upon  the  buildings  for  about 
two  months.  The  defendant  then  under  protest,  and 
believing  as  he  alleges,  that  he  was  acting  under 
compulsion,  executed  the  assignment  with  the  guaranty 
in  question.  The  plaintiff  then  completed  his  contract 
and  received  the  balance  of  the  consideration.  The 
answer  further  stated:  *'That  it  was  neither  under 
said  contract  or  otherwise  made  a  condition  of  the 
plaintiffs  accepting  the  assignment  of  said  mortgage, 
that  this  defendant  or  any  other  person  should 
guaranty  the  payment  thereof,"  and  further,  *'that 
no  consideration  ever  passed  to  him  or  his  principals 
for  such  guarantee,  and  the  same  was,  and  is,  null  and 
void." 

Upon  the  trial  of  the  action  at  special  term  the 
plaintiff  produced  and  proved  the  mortgage  in  question 
and  also  an  assignment  from  defenc^ant  to  plaintiff  in 
the  usual  form,  but  containing  the  following  clause : 
''And  I  hereby  guarantee  the  payment  of  said  bond 
and  mortgage  for  $5,000,  and  interest  from  May  5, 1874, 
by  due  foreclosure  and  sale."  The  assignment  and 
guaranty  were  sealed  and  executed  in  the  presence  of 
a  subscribing  witness. 
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The  plaintiff  thereupon  rested ;  and  the  defendant 
offered  to  prove  in  substance  the  facts  alleged  in  his 
answer,  which  offer  was  objected  to  and  excluded  upon 
the  ground  that  such  answer  did  not  set  up  facts  con- 
stituting a  defense.  The  defendant  excepted  to  such 
ruling. 

The  court  thereupon  ordered  judgment  against 
Schreyer  for  the  deficiency  and  such  judgment  was 
afterward  entered,  the  deficiency  having  been  ascertain- 
ed by  a  sale  of  the  premises  ;  and  Schreyer  appealed. 

The  supreme  court  at  general  term  reversed  the 
judgment  and  directed  a  dismissal  of  the  complaint 
upon  the  ground  that  Schreyer  was  improperly  made 
a  defendant,  because  the  guaranty  in  question  was  in 
effect  a  guaranty  of  collection  only,  and  that  no  right 
of  action  arose  thereon  until  after  the  amount  of  the 
deficiency  had  been  ascertained  by  a  judicial  sale  of  the 
mortgaged  premises;  citing  Mosher  v,  Hotchkiss,  3 
Keyes,  161 ;  Craig  v.  Parkis,  40  N.  Y.  181 ;  White  v. 
Case,  13  Wend.  543 ;  Burt  v,  Horner,  5  Barb.  501 ; 
Moakley  v,  Riggs,  19  Johns,  69.  [The  decision  of 
the  supreme  court  is  reported  in  21  Hun^  637.] 

Prom  this  judgment  plaintiff  appealed  to  the  court 
of  appeals.  % 

M.  L.  Harney^  for  defendant,  appellant. 

John  L,  Lindsay^  for  plaintiff,  respondent. 

lluGER,  Ch.  J. —[After  stating  the  above  facts.] — 
We  differ  in  our  conclusion  from  that  reached  by  both 
of  the  courts  below. 

The  guaranty  in  question  is  not  an  absolute  guaranty 
for  the  payment  of  the  mortgage,  but  a  guaranty  that 
it  shall  be  paid  in  a  particular  manner. 

In  construing  it  we  must  give  effect,  not  only  to  the 
entire  instrument,  but  also  to  all  of  its  language. 

This  requires  us  to  give  some  effect  to  the  words 
**  by  due  foreclosure  and  sale,"  and  they  can  perform 
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no  other  office  in  the  connection  in  which  they  are  used 
than  to  qualify  and  limit  the  operation  of  the  preced- 
ing words :  "  I  hereby  guarantee  the  payment  of  said 
bond  and  mortgage."  We  must  conclude  that  the 
parties  put  these  words  into  their  contract  for  some 
purpose ;  and  the  only  purpose  they  can  be  made  to 
serve  is  to  make  the  guarantee  a  conditional  instead  of 
an  absolute  one.  A  covenant  quite  similar  to  this  was 
held  in  the  case  of  Mahaiwe  Bank  v.  Culver,  30  iVl  F. 
313,  to  be  a  covenant  to  pay  any  deficiency  existing 
after  a  foreclosure  and  sale. 

But  we  suppose  it  to  be  immaterial  whether  the 
guaranty  be  called  a  guaranty  of  payment  or  of  collec- 
tion, for  in  either  event  the  plaintiff  was  entitled  to 
make  Schreyer  a  party  defendant  in  the  foreclosure 
action,  and  demand  and  recover  a  judgment  against 
him  therein  for  any  deficiency  which  might  arise  on  a 
salesof  the  mortgaged  premises. 

The  principles  applicable  to  the  prosecution  of 
actions  against  guarantors  of  the  collection  of  promis- 
sory notes  and  other  securities  do  not  apply  to  actions 
for  the  foreclosure  of  mortgages.  In  such  actions  the 
persons  who  may  be  made  parties  therein  are  pointed 
out  by  statute,  and  include  all  who  are  under  obliga- 
tion to  pay  the  mortgage  debt  or  any  part  thereof, 
whether  such  obligation  be  absolute  or  conditional. 

This  action  was  commenced  in  1875,  and  tried  in 
1878,  prior  to  the  adoption  of  section  1627  of  the  Code 
of  Civil  Procedure. 

It  must,  therefore,  be  governed  by  the  provisions  of 
the  Revised  Statutes.  The  sections  applicable  are  the 
following :  2  H.  S.  1st  ed.  191,  §  154 ;  same  stat.,  3  Id. 
6th  ed.  198,  §  98  [154]  reads :  "  If  the  mortgage  debt 
be  secured  by  the  obligation  or  other  evidence  of  debt 
hereafter  executed  of  any  other  person  besides  the 
mortgagor,  the  complainant  may  make  such  person  a 
party  to  the  bill,  and  the  court  may  decree  payment  of 
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the  balance  of  sucli  debt  remaining  unsatisfied,  after  a 
sale  of  the  mortgaged  premises,  as  well  against  such^ 
other  person  as  the  mortgagor,  and  may  enforce  such 
decree  as  in  other  cases."* 

Section  158,  of  the  same  statute,  reads:  '^  After  such 
bill  shall  be  filed,  while  the  same  is  pending,  and  after 
a  decree  rendered  thereon,  no  proceedings  whatever 
shall  be  had  at  law,  for  the  recovery  of  the  debt  secured 
by  the  mortgage,  or  any  part  thereof ;  unless  authorized 
by  the  court  of  chancery."! 

These  provisions  of  the  statute  remained  without 
material  changes,  so  far  as  the  question  under  discus- 
sion is  concerned,  until  the  adoption,  in  1880,  of  the 
last  portion  of  the  Code  of  Civil  Procedure. 

The  scheme  of  these  provisions  was  stated  by  this, 
court  in  the  Equitable  Life  Ins.  Socy.  v,  Stevens,  63 
N.  Y.  341,  to  be  to  prevent  oppressive  litigation  by  the 
multiplication  of  actions  against  the  several  persons 
who  might  be  liable  for  the  same  mortgage  debt,  and 
to  require  all  of  the  parties  interested  in  its  payment 
to  be  brought  into  the  same  suit  and  thus  settle  their 
respective  liabilities  in  one  comprehensive  action. 

Previous  to  the  enactment  of  §  1627  of  the  Code  of 
Civil  Procedure,  it  was  the  settled  practice  of  courts  of 

*  The  present  statute  is  as  follows : 

CodU  Civ,  Pro,,  **§1627.  Any  person  who  is  liable  to  the 
plaintiff  for  the  payment  of  the  debt  secured  by  the  mortgage,  may 
be  made  a  defendant  in  the  action;  and  if  he  has  appeared,  or  has 
been  personally  served  with  the  summons,  the  final  judgment  may 
award  payment  by  him  of  the  residue  of  the  debt  remaining  unsatis- 
fied, after  a  sale  of  the  mortgaged  property,  and  tlie  application  of 
the  proceeds,  pursuant  to  the  directions  contained  therein. ^^ 

t  The  present  statute  is  as  follows : 

Code  Civ,  Pro.  y  "  §  1628.  While  an  action  to  foreclose  a  mortgage 
upon  real  property  is  pending,  or  after  final  judgment  for  the 
plaintiff  therein,  no  other  action  shall  be  commenced  or  maintained, 
to  recover  any  part  of  the  mortgage  debt,  without  leave  of  the  court 
iu  which  the  former  action  was  brought.** 
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equity  to  bring  all  parties  who  were  in  any  way  liable 
for  the  payment  of  the  mortgage  debt,  or  any  part 
thereof,  and  whether  liable  npon  an  absolute  or  condi- 
tional undertakings  into  the  same  foreclosure  action 
and  decree  payment  of  any  deficiency  arising  on  a  sale 
of  the  mortgaged  premises  against  any  of  the  parties 
appearing  to  be  liable  therefor,  according  to  the  nature 
and  circumstances  of  such  liability. 

The  principle  that  such  person,  whether  liable  con- 
ditionally or  absolutely,  may  be  sued  and  made  liable 
for  any  deficiency  in  an  action  to  foreclose  the  mort- 
gage is  laid  down  in  the  works  on  chancery  practice 
and  sustained  by  numerous  cases  (See  2  Hoffman 
Ch.  Pr.  141,  2;  2  Barb.  Ch.  Pr.  175,  176  ;  Leonard 
V,  Morris,  9  Paige^  90 ;  Suydam  v,  Bartle,  Id,  294 ; 
Curtis  V.  Tyler,  Id.  432  ;  Griffith  ©.  Robertson,  15  Uun^ 
344 ;  Scofield  v.  Doscher,  72  N.  Y.  491). 

Other  actions  of  a  similar  nature  are  provided  for  in 
our  statutes ;  as  in  the  case  of  proceedings  in  equity 
against  insolvent  corporations  to  reach  stockholders 
and  trustees  who  may  be  contingently  liable  for  the 
payment  of  the  debts  of  such  corporations.  These  trus- 
tees and  stockholders  are  chargeable  with  a  conditional 
liability  in  the  action  brought  to  dissolve  the  corpo- 
ration. 

Of  course  when  the  liability  of  a  person  to  pay  a 
mortgage  debt  depends  upon  some  extrinsic  event  which 
cannot  be  determined  in  the  prosecution  of  the  fore- 
closure suit,  he  could  not  be  made  a  party  to  such  an 
action  and  charged  with  a  deficiency,  because  by  the 
terms  of  his  contract  his  liability  does  not  commence 
until  the  happening  of  the  event  contracted  for,  and 
tliat  might  be  wholly  disconnected  with  the  process  of 
foreclosure.  • 

Such  was  the  case  of  Pennsylvania  Coal  Co.  v.  Blake, 
85  N.    Y.  226,  where  the  party  guaranteed  to   pay 
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the  mortgage  debt  provided  another  party  on  demand 
did  not  do  so. 

Then  a  demand  was  held  necessary  before  suit 
brought.  The  serious  consequences  of  neglecting  to 
include  as  parties  all  persons  liable  for  the  payment  of 
the  mortgage  debt  in  a  foreclosure  thereof,  are  illus- 
trated in  the  case  of  the  Equitable  Life  Ins.  Socy.  ?;. 
Stevens,  already  cited.  It  was  there  held  that  upou 
an  application  for  leave  to  prosecute  an  action  at  law 
against  parties  liable  for  the  payment  of  the  mortgage 
debt,  the  granting  of  the  permission  rested  in  the  dis- 
cretion of  the  court,  whether  the  application  was  mad© 
during  the  pendency  of  the  foreclosure  suit  or  after  it 
had  terminated  ;  and  that  in  the  exercise  of  a  wise  dis- 
cretion the  court  had  the  power  to  deny  such  permis- 
sion even  when  the  claim  had  not  been  prosecuted  in 
the  foreclosure  suit.  The  order  of  the  court  below 
granting  leave  to  prosecute  such  an  action  was  reversed 
upon  the  ground  that  it  had  declined  to  exercise  its 
undoubted  discretionary  power. 

That  an  action  at  law  either,  during  the  pendency 
or  after  the  termination  of  a  foreclosure  suit,  cannot  be 
maintained  by  the  holder  of  a  mortgage  against  a  per- 
son liable  for  the  payment  or  collection  of  the  mortgage 
debt  without  leave  of  the  court  duly  obtained,  has  fre- 
quently been  held  in  this  State  (Pattison  v.  Powers,  4 
Paigey  649 ;  Comstock  x.  Drohan,  71  N.  Y,  9 ;  Sco- 
field  V.  Doscher,  above). 

It  follows  from  these  authorities  that  the  plaintiff 
was  not  only  justified  in  making  Schreyer  a  defendant 
in  this  action,  and  asking  judgment  for  a  deficiency 
against  him,  even  though  his  guaranty  had  been  one 
of  collection  merely,  but  that  it  would  have  been  haz- 
ardous to  his  security  if  he  had  omitted  to  do  so. 

A  more  serious  question,  however,  arises  under  the 
exception  taken  to  the  rulings  of  the  special  term  ex- 
cluding the  evidence  offered  by  the  defendant,  to  prove 
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the  facts  stated  in  his  answer  showing  that  the  guaranty 
was  without  consideration. 

[n  considering  this  question,  the  allegations  in  the 
answer  must  be  assumed  to  be  true,  and  that  the  de- 
fendant would  have  proved  them  if  he  had  not  been 
precluded  by  the  rulings  of  the  court  from  doing  so. 

The  answer,  while  perhaps  inartificially  drawn,  cer- 
tainly alleged  all  of  the  facts  necessary  to  show  that 
neither  Gebhard  and  Ritchie  or  the  plaintiff  had  re- 
ceived any  consideration  for  the  guaranty  in  question. 
This  he  should  have  been  allowed  to  prove.  The  pro- 
duction of  the  assignment  in  evidence  purported  to  be 
executed  "for  value  received,"  and  being  under  seal 
was  prima  J^acie  evidence  only  of  a  valuable  considera- 
tion. It  was  not  conclusive,  and  could  be  disproved  if 
it  was,  in  the  defendant's  power  to  do  so  (3  R.  S,  6th 
ed.  672,  §  124 ;  Bookstaver  v.  Jayne,  60  N.  Y.  146 ; 
Anthony  v.  Harrison,  14  Huriy  198 ;  affirmed  in  74  N.  Y. 
613). 

The  incorporation  of  this  guaranty  into  the  assign- 
ment, for  which  there  was  a  consideration,  does  not 
affect  the  question.  It  was  not  essential  to  the  assign- 
ment, and  was,  so  far  as  its  legal  effect  was  concerned, 
a  separate  instrument,  and  must  be  supported  upon  a 
sufficient  consideration  or  treated  as  nuduvi  pdctum. 

It  is  quite  clear  that  the  plaintiff  had  no  right  to 
demand  this  guaranty  by  the  terms  of  his  original  con- 
tract with  Gebhard  and  Ritchie. 

That  was  satisfied  by  a  mere  naked  transfer  of  his 
interest  in  the  mortgage. 

It  was  held  in  Van  Eps  v.  Mayor,  &c.,  of  Schenec- 
tady, 12  Johns.  435,  that  an  agreement  to  execute  a 
deed  of  lands  was  satisfied  by  the  execution  of  a  deed, 
without  warranty  or  covenants.  So  it  has  been  held 
that  a  party  has  no  right  to  impose  any  conditions  to 
the  performance  of  a  contract,  except  those  contained 
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in  tbe  contract  itself  (Brown's  Water  Furnace  Co.  v. 
French,  34  How.  Pr.  94). 

It  being  clear  that  Vanderbilt  had  no  legal  right  to 
require  as  a  condition  to  the  fulfillment  of.  his  contract, 
the  performance  of  an  act  not  required  by  the  contract, 
it  is  difficult  to  see  what  benefit  he  has  bestowed,  or 
what  inconvenience  he  has  suffered,  in  return  for  the 
undertaking  assumed  by  the  defendant.  He  promises 
to  do  only  that  which  he  was  before  legally  bound  to 
perform.  Even  though  it  lay  in  his  power  to  refuse  to 
perform  his  contract,  he  could  do  this  only  upon  pay- 
ing the  other  party  the  damages  occasioned  by  his 
non-performance,  and  that,  in  contemplation  of  law, 
would  be  equivalent  to  performance.  He  had  no  legal 
or  moral  right  to  refuse  to  perfonn  the  obligations  of  a 
contract  into  which  he  had,  upon  a  good  consideration, 
voluntarily  entered.  There  is  no  evidence  in  support 
of  a  claim  that  this  guaranty  was  g\ven  as  a  comprom- 
ise of  any  dispute  arising  with  reference  to  the  obliga- 
tions of  the  plaintiff  under  his  contract  with  Gebhard 
and  Ritchie. 

The  case  is  not,  therefore,  brought  within  the  cases 
in  which  a  promise  has  been  upheld  on  the  theory  that 
it  was  made  in  settlement  of  a  controversy  over  dis- 
puted claims  (see  Geer  v.  Archer,  2  Barb.  420).  The 
defendant  visited  the  plaintiff  to  pay  her  an  installment 
upon  a  mortgage  given  by  him  a  few  weeks  before  on 
a  purchase  of  land.  She  complained  that  she  had  not 
received  the  fair  value  of  her  land  upon  such  purchase. 
The  defendant  offered  to  give  her  his  note  for  $200,  to 
satisfy  her  complaints ;  she  replied  that  she  would  be 
satisfied  with  that,  whereupon  the  note  in  question 
was  given.  It  was  held  that  this  note  was  void  for  want 
of  consideration.  So  where  land  was  sold  and  described 
in  the  deed  as  containing  a  certain  quantity,  and  a  de- 
ficiency was  afterwards  discovered,  it  waa  held  that 
there  was  no  obligation  on  the  grantor  to  compensate 
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the  grantee  for  such  deficiency,  and  a  promise  to  pay 
the  same  was  without  consideration  (Smith  v.  Ware, 
13  Johns,  257;  to  similar  effect,  Ehle  v.  Judson,  24 
Wend.  97). 

Pollock  states  the  rule  as  follows:  that  ''neither 
the  promise  to  do  a  thing,  nor  the  actual  doing  of  it, 
will  be  a  good  consideration,  if  it  is  a  thing  which  the 
party  is  already  bound  to  do,  either  by  the  general  law 
or  by  a  subsisting  contmct  with  the  other  party  "  {Pol- 
locVs  Principles  of  Contracts^  161;  Crosby  «.  Wood, 
6  N.  r.  369  ;  Deacon  v.  Gridley,  15  Com.  B.  295). 

Nor  is  the  performance  of  that  which  the  party  was 
under  a  previous  valid  legal  obligation  to  do  a  suffi- 
cient consideration  for  a  new  contract  (1  Parsons  on 
'Contracts^  437).  When  certain  sailors  had  signed 
articles  to  complete  a  voyage,  but  at  an  intermediate 
port  refused  to  go  on,  and  the  captain  thereupon 
promised  to  pay  them  increased  wages,  it  was  held 
that  the  promise  was  without  consideration  (Bartlett 
V.  Wyman,  14  Johns.  260).  A  firm  having  a  contract 
to  build  a  railroad  found  the  contract  unprofitable, 
whereupon  the  railroad  company  promised  if  they 
would  go  on  and  complete  the  contract,  they  would 
repay  to  the  contractors  all  of  the  obligations  which 
they  had  or  would  incur  in  consequence  of  their  com- 
pletion of  the  works.  Held,  no  consideration  (Ayres 
V.  Chicago,  R.  I.,  &c.  R.  R.  Co.,  62  lowa^  478). 

When  a  mortgagor  as  a  condition  to  the  payment 
of  his  mortgage  exacted  from  the  mortgagee  an  obli- 
gation that  he  would  procure  the  cancellation  of  a 
certain  outstanding  bond  executed  by  the  mortgagor, 
or  pay  him  the  sum  of  $100,  said  bond  being  given  to 
indemnify  against  some  apparent  incumbrance,  it  was 
held  that  it  not  being  shown  that  there  was  any 
incumbrance  existing  against  the  land,  that  the  obliga- 
tion was  without  consideration  (Conover  t.  Stillwell, 
34  N.  J.  Law,  54). 
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Where  the  plaintiflf  agreed  to  enter  the  military 
service  of  the  United  States,  to  the  credit  of  the  town 
of  Tobin,  for  $100,  and  on  arriving  at  the  place  of 
enlistment  being  offered  an  advanced  price  by  others, 
refused  to  perform  unless  they  would  pay  him  $250 
additional,  Held,  that  an  obligation  to  pay  him  the 
additional  amount  was  void  for  want  of  consideration. 
(Reynolds  v.  Nugent,  25  Ind.  328), 

A  sailor  signed  articles  for  a  voyage  to  Melbourne 
and  home,  at  £3  per  month ;  several  of  the  crew  de- 
serted at  Melbourne.  The  captain  to  induce  plaintiff  to 
remain  signed  fresh  articles  for  £6  per  month.  Held,  no 
consideration  for  the  promise  (Harris  v.  Carter,  3  JSJl.  & 
Bl.  569).   To  same  effect,  Stilk  v.  Myrick  (2  Camp.  317). 

Where  defendant  gave  plaintiff  notes  to  provide 
funds  to  take  up  obligations  which  plaintiff  had 
previously  contracted  to  pay.  Held,  no  consideration. 
Mallalieu  v,  Hodgson,  16  Q.  B.  689.  A  promise  to  pay 
an  attorney  additional  compensation  to  attend  as  a 
witness,  after  he  has  been  duly  subpoenaed  is  without 
consideration.  The  attorney  did  nothing  except  what 
he  was  legally  bound  to  do  (Willis  v.  Peckham,  4  Moore^ 
300;  S.  C,  1  B.  &  B,  615). 

It  would  doubtless  be  competent  for  parties  to 
cancel  an  existing  contract,  and  make  a  new  one  to 
complete  the  same  work  at  a  different  rate  of  compen- 
sation ;  but  it  seems  it  would  be  essential  to  its  validity, 
that  there  should  be  a  valid  cancellation  of  the  original 
contract.  Such  was  the  case  of  Lattimore  v,  Harsen,  14 
Johns.  330. 

It  necessaiily  follows  from  these  authorities  that  the 
plaintiff  had  no  right  to  impose  as  a  condition  to  the 
performance  of  his  contract  that  the  payment  of  said 
mortgage  should  be  guaranteed  although  the  defend- 
ant was  not  a  party  to  the  original  contract,  and  the 
consideration  and  contract  between  him,  Gebhard  and 
Ritchie  does  not  appear.     Yet  we  must  assume  that  he 
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acted  at  the  request  of  Gebbard  and  Ritchie,  and  was 
required  only  by  such  contract  to  execute  such  an 
assignment  as  Gebbard  and  Ritchie  had  contracted  to 
give.  The  answer  at  all  events  sets  up  that  he  received 
no  consideration  from  any  one  for  the  guaranty  sued 
upon.  The  answer  also  alleges  that  the  sole  considera- 
tion received  for  this  guaranty  was  the  performance 
by  the  plaintiff  of  his  contract  with  Gebbard  and 
Ritchie. 

We  think  that  this  answer  sets  forth  a  defense  to 
the  action,  and,  inasmuch  as  defendant  has  been  erro- 
neously deprived  of  the  opportunity  of  proving  it,  if  in 
his  power  to  do  so,  that  a  new  trial  should  be  ordered. 

The  judgment,  therefore,  of  the  general  term  dis- 
missing the  complaint  is  reversed,  and  their  oMer 
reversing  the  judgment  ordered  against  the  defendant 
at  circuit  is  affirmed  and  a  new  trial  is  ordered,  with 
costs  to  abide  the  event. 

All  concur,  except  Andrews  and  Danforth,  JJ., 
not  voting. 


ROURK  V.  MURPHY. 

If.    T.  Supreme   Courts    Third   Department^    Third 
District;  Special  Term^  March^  1883. 

FORBCLOSXTBE    OF     MORTGAGE    CHARGING    SPECIFIC     PROPERTY     AND 

SEPARATE  Estate  g^erallt. — Notice  bt  Record. 

In  a  mortgage  mado  by  a  married  woman,  of  lands  constituting  a 
part  of  her  separate  property,  a  general  clause  declaring  that  she 
**  hereby  makes  a  payment  of  the  moneys  hereby  secured  a  charge 
upon  her  other  sole  and  separate  estate,'*  although  the  mortgage 
containing  it  be  recorded,  does  not  bind  such  other  separate  estate, 
as  against  a  purchaser  thereof  in  good  faith  and  for  a  valuable  and 
adequate  consideration  and  without  notice. 

Such  a  clause,  it  seems,  is  too  indefinite  to  give  constructive  notice 
under  the  Recording  Act.  It  seems  that  the  only  effect  of  such  a 
clause  in  a  mortgage  is  to  create  a  charge  for  any  deficiency  which 
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may  subsequently  arise  on  the  foreclosure  and  sale  of  the  premises 
particularly  described  in  the  mortgage,  and  that  such  charge  could 
only  affect  property  owned  by  her  at  the  time  the  deficiency  should 
be  ascertained. 

This  action  was  brought  by  Thomas  Rourk  against 
Margaret  B.  Murphy  and  others  to  foreclose  a  mort- 
gage. 

The  mortgage  was  executed  by  defendant  Murphy, 
a  married  woman,  to  the  plaintiff  herein,  July  22, 1873, 
and  recorded  in  Rensselaer  county  clerk's  office,  Sep- 
tember 23, 1873,  and  contained  the  following  provision : 
'*This  mortgage  is  executed  to  secure  the  payment  of 
the  purchase  money  of  the  above  described  premises, 
viz. :  $2,200,  which  sum  the  said  party  of  the  first  part 
for  herself,  her  heirs  and  assigns,  covenants  and  agrees 
to  and  with  the  party  of  the  second  part,  his  heirs  and 
assigns,  to  pay  ;  and  hereby  makes  the  payment  of  the 
moneys  hereby  secured  a  charge  upon  her  other  sole 
and  separate  estate." 

The  mortgage  contained  a  particular  description  of 
the  premises  purchased  by  her  of  the  plaintiff.  At  the 
time  of  its  execution  she  owned  another  piece  of  land 
situated  in  Lansingburgh,  and  known  as  lot  number 
194 ;  which  last  mentioned  lot  she  sold  and  conveyed 
to  the  defendant  William  J.  Rafter,  subject  to  a  mort- 
gage, held  by  the  defendants  Plynns.  Rafter  was  a 
purchaser  of  caid  lot  in  good  faith,  and  for  a  valuable 
and  adequate  consideration,  and  without  any  notice  of 
the  mortgage  in  question  or  of  any  of  its  contents,  ex- 
cept such  constructive  notice  as  the  law  creates  by  rea- 
son of  the  recording  of  such  instruments. 

The  plaintiff  seeks  a  decree  herein  which  shall  sub- 
ject the  premises  particularly  described  in  the  mort- 
gage, and  also  the  lot  purchased  by  Rafter,  to  a  sale 
for  the  purpose  of  satisfying  the  money  due  upon  such 
mortgage. 
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0.  J.  Lansing  and  Charles  E.  Patterson^  for  plain- 
tiff. 

Townsend  <fe  Roche^  ii^x  defendant  Rafter. 
Hyatt  &  Comstock^  for  defendants  Plynns. 

Ingalls,  J. — This  controversy  is  reduced  to  one  in- 
quiry, viz.,  jvhether  the  insertion  in  the  mortgage  of 
the  following  provision,  *'  And  hereby  makes  the  pay- 
ments of  the  moneys  hereby  secured  a  charge  upon  hei 
other  sole  and  separate  estate,"  and  recording  the 
same  as  a  part  of  such  mortgage,  had  the  effect  to  cre- 
ate a  lien  or  incumbrance  upon  lot  number  194,  which 
is  superior  to  and  takes  preference  of  tije  conveyance 
by  Mrs.  Murphy  to  the  said  Rafter  ?  The  examination 
of  this  case  has  convinced  me  that  no  such  lien  or  in- 
cumbrance exists,  and  that  the  plaintiff  is  not,  in  law 
or  equity,  entitled  to  a  judgment  directing  the  sale  of 
said  lot  194  for  the  purpose  of  satisfying  any  part  of 
the  money  secured  by  such  mortgage.  My  reasons  for 
this  conclusion  are  the  following  : 

First.'  Regarded  in  the  nature  of  a  mortgage  or 
specific  lien  upon  said  lot,  there  is  no  sufficient  descrip- 
tion of  the  premises  to  render  the  same  operative. 
Peck  V.  Mallams,  10  N.  Y.  509,  524 ;  Rollin  v,  Pickett, 
2  Hill,  552 ;  Mason  v.  White,  11  Barb.  173.  Rafter  ia 
to  be  regarded  a  bona  fide  purchaser  of  lot  194  unless 
the  provision  referred  to  in  the  mortgage  being  re- 
corded was  sufficient  to  render  him  otherwise.  And 
consequently,  in  determining  the  sufficiency  of  the  de- 
scription, a  more  stringent  rule  should  obtain  in  hia 
favor  than  in  regard  to  the  parties  to  the  mortgage. 
Certainly,  quite  as  much  so  as  in  regard  to  a  sale  by  a 
sheriff  under  an  execution.  The  clause  referred  to  in 
the  mortgage  is  very  general.  No  particular  piece  of 
land  is  mentioned,  nor  is  even  the  word  "land"  or 
"real  estate"  employed.  Suppose  the  mortgage  in 
question  had  contained  no  description  of  premises,  ex- 
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cept  the  clause  in  questioiij  could  it  be  fairly  concluded 
that  such  instrument  would  be  an  operative  convey- 
ance as  against  a  purchaser  for  value  and  with  no 
notice  other  than  that  derived  from  such  a  record? 
This  is  even  a  stronger  case  against  plaintiff  than  the 
one  suggested,  as  the  ample  description  of  the  one 
piece  of  land  in  the  mortgage  would  be  likely  to  have 
the  effect  to  arrest  the  attention  of  the  examining  pur- 
chaser, and  to  divert  it  from  a  clause  so  imperfectly 
and  obscurely  inserted  in  the  conveyance.  The  case  of 
Brinkerhofl  v,  Olp,  35  Barb.  27,  cited  by  plaintiff's 
counsel,  obviously  carries  the  doctrine  for  which  he 
contends  to  its  utmost  limit ;  yet,  I  think,  it  falls  short 
of  sustaining  the  case  of  the  plaintiff.  That  case  was 
between  the  parties  to  the  contract  sought  to  be  en- 
forced, and  was  far  more  definite  in  regard  to  the  des- 
scription  than  in  the  mortgage  in  question.  In  the 
case  referred  to,  the  term  employed  in  the  contract  was 
*' his  farm,"  which  was  far  more  suggestive.  Again, 
considering  the  question  with  reference  to  the  record- 
ing act,  the  plaintiff's,  case  seems  to  me  to  be  equally 
insufficient.  Such  record,  to  be  of  any  practical  avail, 
should  be  sufficient,  at  least,  to  put  the  purchaser  upon 
inquiry  in  regard  to  an  incumbrance.  The  clause  in 
question  is  certainly  too  indefinite  to  serve  any  such 
purpose,  and  to  hold  it  sufficient  would,  in  my  judg- 
ment, be  to  turn  the  recording  act  into  a  trap,  and  es- 
tablish a  rule  which  would  be  against  public  policy 
(Peck  V.  Mallams,  10  N.  Y.  609,  524  j  Dey  v.  Dunham, 
2  Johns.  182). 

There  was  nothing  in  the  possession  or  occupancy 
of  lot  194  calculated  to  i)ut  Rafter  upon  inquiry  in  re- 
gard to  the  title  of  Mrs.  Murphy  to  such  lot,  as  such 
possession  was  consistent  with  the  presumption  of  per- 
fect title  and  the  right  to  convey. 

Furthermore,  the  clause  in  question  does  not>  in  my 
opinion,  admit  of  a  legal  construction  by  which  a  lien 
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or  incnmbrance  can  be  created,  or  declared,  upon  a 
particular  parcel  of  land,  so  as  to  establish  a  preference 
in  favor  of  plaintiff,  as  against  the  conveyance  to  Raf- 
ter, who  is  a  purchaser  for  value,  and  chargeable  with 
no  fraud,  even  though  he  had  such  notice  of  said  pro- 
vision in  the  mortgage  (Maxon  v.  Scott,  65  iT.  T.  247 ; 
Rogers  v.  Hosack's  Ex'ors,  18  Wend.  319 ;  Third  Nat. 
Bk.  V.  Blake,  73  N,  Y.  260 ;  Corn  Exchange  Ins.  Co. 
V.  Babcock,  42  Id.  613 ;  Ballin  v.  Dillaye,  37  Id,  35). 

In  my  judgment,  the  insertion  in  the  mortgage  of 
the  clause  referred  to  can  have,  in  law  or  equity,  no 
other  effect  than  simply  to  create  a  charge  upon  the 
estate  of  Mrs.  Murphy  for  any  deficiency  which  may 
arise  upon  the  sale  of  the  premises  particularly  de- 
scribed in  the  mortgage,  and  which  she  purchased  of 
the  plaintiff.  And  such  charge  can  only  affect  such 
property  as  she  shall  own  at  the  time  such  deficiency 
is  so  ascertained.  Such,  evidently,  was  the  intention 
in  writing  such  provision,  and  it  i^robably  never  entered 
the  mind  of  either  party  to  the  mortgage,  or  of  the 
draughtsman  thereof,  that  the  same  should  become  a 
lien  or  incumbrance  upon  any  land  of  Mrs.  Murphy 
other  than  that  which  she  purchased  of  plaintiff,  so  as 
to  take  preference  of  a  conveyance  thereof  by  her  to  a 
purchaser  for  value  and  in  good  faith,  else  the  other 
land  would  have  been  described. 

It  is  probable  that  in  this  case  Mrs.  Murphy  and 
her  estate  would  be  liable  for  deficiency  when  ascer- 
tained and  enforced  in  due  form,  without  the  clause  in 
question ;  yet  the  same  was  probably  intended  for 
greater  precaution,  for  the  law  in  regard  to  reaching 
the  separate  estate  of  married  women  has  been  the 
subject  of  constant  discussion,  as  the  question  has 
arisen  in  one  form  or  another,  and  at  the  date  of  the 
mortgage  it  was  less  understood  than  now. 

In  regard  to  costs,  I  perceive  no  substantial  equity 
in  relieving  the  plaintiff  from  its  payment  to  the  de- 
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fendants,  Rafter  and  Flynns,  as  they  neither  had  any 
connection  with  the  mortgage  or  the  premises  conveyed 
by  the  plaintiff  to  Mrs.  Murphy,  and  have  been  made 
improper  parties,  and  compelled  to  defeud  their  titles. 
The  complaint  must  be  dismissed  as  to  such  defend- 
ants, with  their  taxable  costs. 

The  plaintiff  must  have  judgment  of  foreclosure 
against  the  other  defendant,  and  a  sale  of  the  premises 
particularly  described  in  the  mortgage,  and  judgment 
for  deficiency,  if  any,  against  Mrs.  Murphy,  with 
costs.* 


BRAINERD  t,  WHITE. 
If.  Y.  Superior  Court ;  General  Term,  December^  1882. 

Action  to  chaboe  Separate  Estate  op  Married  Woman. — Promis- 
sory   Note. — Married    Woman. — Pleading. — Lis   Pendens. 

Under  Code  Civ.  Pro.,  §  1870, — which  authorizes  the  filing  of  a  notice 
of  pendency  of  action  'Mn  an  action  brought  to  recover  a  judgment 
afTectiog  the  title  to,  or  the  possession,  use,  or  enjoyment  of  real 
property," — a  notice  duly  filed  I  he  court  cannot  cancel  on  the 
ground  that  the  plaintiff  has  not  a  sufficient  cause  of  action,  if  the 
complaint  be  one  on  which  he  would  be  entitled  on  default  to  relief 
so  affecting  real  property. 

In  an  action  against  a  married  woman  on  her  promissory  note,  which 
by  its  terms  charged  her  separate  estate  generally  with  its  payment, 
— Heldy  that,  on  an  allegation  in  the  complaint  that  she  held 
specified  real  property  as  her  separate  estate,  a  notice  of  pendency 
of  action  to  charge  it  could  be  filed. 

♦  Compare  as  to  effect  as  against  the  married  woman  or  equitable 
mortgagor,  Mears  c.  Kearney,  1  Abb.  2f,  C.  303;  Payne  v.  Wilson,  74 
N.  Y,  84^;  affirming  11  Hun,  302;  Rockwell  u.  Hobby,  2  Sandf.  Ch. 
9;  Burdick  tj.  Jackson,  7  Hun,  488;  1  Washb,  R.  P.  505;  Third  NatU. 
Bank  «.  Blake,  73  JV.  F.  260. 

A  notice  of  pendency  of  action  which  describes  the  property  only 
as  ^*all  the  real  property  of  the  defendant  Brown,  or  in  which  she 
has  an  interest  situate  in  fcJhenango  county,  New  York,"  is  void  for 
indefiniteness.     Jaffray  «.  Brown,  17  Hun,  575. 
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Appeal  from  an  order  granted  by  the  special  term 
of  the  superior  court  of  the  city  of  New  York,  deny- 
ing a  motion  to  cancel  a  notice  of  lis  pendens. 

This  action  was  brought  by  Erastus  Brainerd,  in- 
dorsee of  a  promissory  note,  against  its  maker,  Martha 
White,  a  married  woman,  who,  by  the  terms  of  the 
note,  expressly  charged  her  separate  estate  with  its 
payment.  It  was  drawn  payable  to  the  order  of  Rich- 
ard A.  Manifold,  who  had  rendered  services  at  her 
special  request,  and  for  the  benefit  of  her  separate  es- 
tate;  and  he  was  joined  as  a  co-defendant  herein. 

The  complaint  set  forth  that  Manifold,  for  value 
received,  indorsed  the  note,  and  delivered  it  before 
maturity  to  Brainerd  &  Co.,  who,  for  a  valuable  con- 
sideration, duly  assigned  the  same  to  the  plaintiff, 
who  thus  became  the  lawful  owner  and  holder  thereof; 
that  it  was  duly  presented  for  payment,  was  protested, 
and  notice  thereof  properly  given ;  and  that  no  part  of 
it  had  been  paid. 

It  further  alleged:  ''That  the  defendant  Martha 
White  is  now  the  record  owner  of  the  following  de- 
scribed real  estate  in  the  city  of  New  York,  viz.  :" — 
[Here  followed  the  description.]  ''Wherefore  the 
plaintiff  demands  judgment  against  the  defendants  for 
the  sum  of  $515,  with  interest  thereon  from  March  1, 
1881,  and  $1.50  costs  of  protest,  besides  the  costs  of  this 
action,  and  that  the  said  real  estate  of  the  said  defend- 
ant Martha  White  is  charged  with  the  payment  there- 
of, and  that  the  same  is  a  lien  thereon." 

The  notice  of  pendency  of  the  action  (filed  under 
Code  Civ.  Pro.  §  1670*)  was  as  follows  : 

♦  The  following  is  the  section  in  question. 

§1670.  **In  an  action  brought  to  recover  a  judgment  affecting 
the  title  to,  or  the  possession,  use  or  enjoyment  of  real  proj)erty,  the 
plaintiff  may,  when  he  files  his  complaint,  or  at  any  time  afterwards 
before  final  judgment,  file,  in  the  clerk^s  ofilice  of  each  county  where 
the  property  is  situated,  a  notice  of  the  pendency  of  the  action, 
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''Notice  is  hereby  given  that  an  action  has  been 
commenced  upon  a  complaint  of  the  above-named  de- 
fendants, for  the  purpose  of  having  it  adjudged  that 
the  plaintiff  do  recover  of  the  defendants  the  sum  of 
$515,  with  interest  thereon  from  March  1,  1881,  and 
$1.50  costs  of  protest,  besides  the  costs  of  this  action, 
and  that  the  hereinafter  described  real  estate  of  the 
said  defendant  Martha  White  is  cliarged  with  the  pay- 
ment thereof,  and  that  the  same  is  a  lien  thereon,  and 
that  the  premises  affected  by  this  action  were,  at  the 
time  of  the  commencement  thereof  and  at  the  time  of 
the  filing  of  this  notice,  situated  in  the  Twelfth  ward 
of  the  city  of  New  York,  and  are  described  as  follows :" 
[Description.] 

The  defendant  Martha  White,  before  answering, 
moved,  upon  all  the  papers  and  proceedings  in  the  ac- 
tion, that  this  notice  ''be  canceled  and  discharged  of 
record  on  the  ground  that  the  same  is  improperly  filed 
and  recorded,  by  reason  of  the  fact  that  the  cause  of 
action  set  out  in  the  complaint  and  the  notice  of  lis 
pendens  do  not  constitute  a  lien  upon  the  property 
in  said  complaint  described,  or  upon  any  part  thereof, 
and  likewise  on  the  ground  that  the  law  does  not  allow 
.a  notice  of  lis  pendens  in  the  action  or  cause  of  action 
set  forth  in  said  comi)laint  j  and  that  the  county  clerk 
be  commanded  to  so  mark  and  cancel  the  same,  and 
for  such  other  and  further  relief  as  to  the  court  shall 
seem  just,  together  with  the  costs  of  this  motion." 

stating  the  Dames  of  the  parties  and  the  object  of  the  action,  and 
cont.iining  a  brief  description  of  the  property  in  that  county,  affected 
thereby.  Such  a  notice  may  be  filed  with  the  comphiint  before  the 
service  of  the  summons;  but,  in  that  case,  personal  service  of  the 
summons  must  be  made  upon  a  defendant  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication  of  the 
summons  must  be  commenced,  or  service  thereof  must  be  made 
without  the  State,  pursuant  to  an  order  obtained  therefor,  as  pre* 
ccribed  in  chapter  fifth  of  this  act." 
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The  plaintiff  opposed  this  by  affidavit.  The  special 
term  denied  the  motion,  without  opinion,  referring 
to  the  case  of  Sanders  v.  Warner,  2  Weekly  Digest, 
507. 

Defendant  White  appealed  to  the  general  term. 

CepJias  Brainerd,  for  the  defendant,  appeUant. — 
I.  This  is  not  an  action  in  which,  under  section  1670 
of  the  Code,  a  lis  pendens  is  allowed  to  be  filed. 
It  is  not  an  action  to  establish  a  specific  lien.  The 
complaint  goes  on  the  distinct  ground  that  by  the  lan- 
guage of  the  note  charging  her  separate  estate,  and  by 
the  fact  that  its  consideration  was  work  and  materials 
furnished  for  the  benefit  of  her  separate  estate,  the 
holder  of  the  note  acquired  a  specific  lien  on  any  real 
estate  owned  by  Martha  White,  or  on  all  of  it.  Such 
an  idea  is  not  countenanced  by  the  Code,  or  by  any 
adjudicated  case.  A  married  woman's  note,  indepen- 
dently of  the  statute,  would  hav«  no  value.  The  addi- 
tion to  the  ordinary  note  of  appropriate  words  declar- 
ing it  a  charge  on  her  separate  estate,  makes  it  a  valid 
and  enforceable  note.  It  can  be  sued  upon  at  law. 
With  these  words  it  is  simply  and  only  a  valid  contract 
for  the  payment  of  money.  No  lien  follows  from  it 
pendente  lite.  But  if  the  note  did  not  contain  the  words 
prescribed  by  the  statute,  it  would  still  be  open  to  its 
holder  to  plead,  and  to  prove  on  the  trial,  that  its  con- 
sideration was  used  for  the  benefit  of  the  maker's  sep- 
arate estate  (Second  National  Bank  of  Watkins  v.  Mil- 
ler, 63  ]V.  T.  639  ;  Hier  v.  Staples,  51  Id.  136).  If  this 
allegation  was  sustained  by  proof,  a  judgment  at  law 
would  follow  against  her,  under  which  an  execution 
would  issue  collectible  out  of  her  separate  estate,  first, 
out  of  her  personal  estate,  and  failing  that,  out  of  her 
real  estate  (Gosman  v.  Cruger,  69  iV.  T.  87;  S.  C,  25 
Am.  R.  141 ;  affirming  7  Hun^  60 ;  and  see  Record  in 
same  case,  Court  of  Appeals  cases,  Bar  Ass.  vol.  3, 
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18T7 ;  Bennett  v.  Morehouse,  42  iV^.  T.  189  ;  Maxon  v. 
Scott,  55  Id.  247).  The  allegation  in  the  complaint 
then  is  simply  and  only  a  presentation  of  facts  neces- 
sary to  give  validity  to  the  note,  if  it  had  not  contained 
the  statutory  words.  In  such  an  action  as  this  it  is  not 
competent  for  the  plaintiff  to  file  a  lis  pendens^  and 
tie  up  every  lot  of  land  a  defendant  may  own  (Leitch 
V,  Wells,  48  J^.  T.  585).  The  Code  contemplated  noth- 
ing of  this  sort ;  it  contemplated  a  specific  action  with 
reference  to  a  specific  piece  of  property,  and  such  has 
been  the  doctrine  of  lis  pendens  in  all  its  aspects  for  a 
hundred  years,  not  only  under  formal  notice,  but  un- 
der notice  presumed  from  the  fact  that  an  action  had 
been  commenced  (Fitzgerald  v,  Blake,  28  How.  Pr.  110 ; 
Mills  V.  Bliss,  55  i\r   Y.  139). 

II.  Possibly  this  plaintiff  could,  by  allegations  in 
his  complaint  showing  that  the  work  and  materials 
claimed  as  constituting  the  consideration  of  the  note 
went  for  the  improvement  of  some  specific  real  estate, 
have  justified  the  filing  of  a  lis  pendens.  It  would 
then  be  an  action  analogous  in  principle  to  Mills  v. 
Bliss,  supra.  Sufficient  for  this  motion  is  it,  that  the 
complaint  contains  no  such  allegations.  The  court  in 
denying  this  motion  relied  upon  Sanders  v.  Warner, 
2  WeeTdy  Dig.  507.  I  insist  that  neither  the  book 
nor  the  case  is  authority.  The  case — the  opinion  and 
the  argument  of  counsel  (which  I  hand  up)  show  that 
the  originj4l  action  was  brought  to  enforce  an  alleged 
specific  lien  against  the  special  property  in  dispute.  That 
on  the  trial  that  specific  lien  was  adjudged  ;  from  that 
judgment  an  appeal  was  taken,  and  affirmed  by  default. 
The  decision  of  the  general  term  cited  goes  solely  on 
the  ground  that  the  original  judgment  just  as  it  was 
rendered  must  be  enforced.  The  court  in  that  case 
said  it  would  not  inquire  whether  the  judgment  declar- 
ing that  lien  effective  from  the  day  the  lis  pendens '<ff2i% 
filed,  was  right  or  wrong. 


412  \iiBfjTT<   XEW   CASES. 


.i*r"3  t-  W::.t«, 


/A/'/j5/ Jr^^/<,  f.r  T;.f  i«r-:''-r.iTr,*,  j/.amrifl!,  cited 
t,,e  T'y-.ovi^'.ir  ';2L«y«5 :  iLx^s  <•-  B*>%  T-T*  S.  T,  141  :  Wii- 
ff,o:,'.  <.   M--^ro>.  41    Ji'jprr.  CL    J.  &  S.t  21^  276; 

h/.,v;Vf'XCK,  J. — I  am  of  opinion  that  the  court  prop- 
#frly  (If'MuA  the  rnof ion  to  canr^el  the  notice  of  /<>  />eii- 
<fc//,jr.  It  in  not  n^^c^'Ssary  to  assert  that  in  no  case  would 
f  h<5  cz/urt  have*ixj'A-*;r  to  cancel  a  notice  of  lis  pendens 
\ft'A'jTH  a  v-tiJement,  diMronlinnanceor  abatement  of  the 
ut'iVfU,  It  is  enou^^h  if  it  bad  not  the  power  in  a  case 
of  thJH  kind. 

The  complaint  claims  that,  by  reason  of  the  facts 
th^fT^'in  Htar^'d,  the  plaintiff  is  entitled  to  a  judgment 
that  th<f  U'/a\  estatf*  of  the  defendant  White  l>e  charged 
wiUi  {\\*t  payment  of  the  promissory  note  alleged  to 
Jjave  b^en  ma^le  by  hen  It  is  not  material  to  determine 
now  wlj^'f  her  he  has  or  has  not,  by  reason  of  the  facts, 
a  riKhf  to  Huch  a  judgment.  Unless  the  defendant 
Hhoiild  jn(erpc;se  in  some  competent  way,  if  she  made 
entire  default,  the  plaintiff  could  enter  such  a  judg- 
m^'fit.  Then,  between  them,  it  would bere*  adjudicata. 
The  |)lairi(ifT  has  the  right  to  make  the  claim,  and  at 
h'ast  have  it  litigated.  Such  a  judgment  would  affect 
**  rhe  title  (o  real  i)roperty  "  (§  1670,  Code  Civ.  Pro.).  It 
would  he  an  incumbrance  upon  it. 

Hijfore  the  Htatute  requiring  a  notice  of  Us  pendens 
to  be  filnd,  in  order  to  give  notice  to  strangers  of  the 
exist Htice  of  the  right  claimed  in  the  action,  construc- 
tive notice  was  given  by  the  filing  of  the  bill  of  com- 
plaint and  beginning  the  suit.  In  this  former  practice 
the  complainant  had  the  benefit  of  notice,  whether  he 
afterwards  succeeded  or  failed,  and  purchasers  took  at 
their  peril.  And  it  may  be  said  that  the  statute,  so 
far  as  r(»al  estate  was  concerned,  only  substituted  for 
notice  by  mere  filing  and  service  of  subpoena,  the  spe- 
cific notice  now  required  to  be  filed,  leaving  strangers, 


ABBOTT'S    NEW    CASES.  413 

Brainerdo.  White. 

in  the  latter  as  in  the  former  case,  to  act  ut  their  own 
risk. 

[n  this  present  case,  if  the  motion  had  been  granted, 
it  would  have  been  in  consequence  of  the  defendant 
contending  that  the  plaintiff  had  not  legal  right  to  have 
the  real  estate  charged,  and  of  the  Court  so  holding. 
That  would  have  been  a  determination  of  the  plaintiff' s 
cause  of  action  against  him.  If,  at  the  subsequent 
stage  of  the  action,  this  was  followed,  the  issues  would  . 
IDractically  be  determined  upon  motion,  instead  of 
upon  trial.  Or,  if  it  were  not  followed,  the  action  might 
be  sustained  and  the  benefit  of  the  notice  gone.  The 
matter  cannot  be  heard  upon  motion. 

Under  section  1670,  the  nature  of  th^  judgment 
which  the  action  is  brought  to  recover,  is  the  descrip- 
tion of  the  action  in  which  a  notice  of  lis  pendens  may 
be  filed,  and  not  the  validity  of  the  cause  of  action  as 
described  by  the  complaint. 

The  section  mitigates  somewhat  the  supposed  con- 
sequence of  unfounded  claims  of  this  kind.  The  notice 
may  be  canceled  if  there  be  unreasonable  neglect  to 
proceed  in  the  action. 

It  may  be  proper  to  add,  that  cases  where  the  com- 
plaint does  not,  on  its  face,  make  a  claim  for  a  judg- 
ment that  would  affect  real  estate,  have  not  beeA  re- 
ferred to. 

Order  aflSrmed,  with  $10  costs. 

Freedman  and  Russell,  JJ.,  concurred. 
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GILMAN  V.  McARDLE. 
iV!  Y.  Superior  Court,  Special  Term,  July,  1883. 

Husband  and  Wife. — Husband's  right  to  Adhii«i8Ter. — ^Execu- 
tors AND  ADSfrnisTRATous.  — Trust  or  Agency  as  to  Fund. 

— Superstitious  Uses. 

A  husband ^s  right  to  administer  upon  the  estate  of  his  deceased  wife, 
confers  upon  the  husband's  legal  representative,  capacity  to  sue 
for  a  chose  in  action  which  belonged  to  her  at  the  time  of  her 
death,  and  was  not  reduced  to  possession  by  him  in  his  lifetime. 

The  husband's  omission  to  take  out  letters  during  his  lifetime  docs 
not,  under  2  R.  8.  74,  §27  (same  stat.,  3  R.  S.  6th  ed.  77,  §31), 
preclude  his  executor  or  administrator  from  suing  for  such  purpose. 

Where  one,  with  no  intention  of  parting  absolutely  with  the  title  and 
control  of  a  fund,  places  it  in  the  hand  of  another  to  be  used  by 
the  latter,  after  the  death  of  the  former,  to  have  masses  said  by  a 
priest  for  the  repose  of  his  soul,  no  valid  trust  is  created;  and, 
after  his  death,  his  executor  or  administrator  may  recover  back  sun 
much  of  the  fund  as  has  not  been  expended  in  good  faith,  pursuant 
to  such  directions. 

It  9eeriu,  that  a  trust  for  the  same  purpose,  or  an  absolute  gift, 
coupled  with  a  request  to  use  the  fund  for  such  a  purpose,  would 
be  valid.* 

Trial  by  the  court. 

Michael  Gilman,  as  administrator  of  James  Gilman, 
deceased,  brought  this  action  against  Henry  McArdle, 
to  have  a  certain  alleged  trust  declared  null  and  void, 
and  to  compel  the  defendant,  as  the  alleged  trustee,  to 
account. 

On  August  23,  1882,  Margaret  Gilman,  then  about 
eighty-five  years  old,  placed  about  $2,300  of  money 
belonging  to  her  in  the  hands  of  the  defendant,  with  the 
direction  and  upon  the  condition  that  after  the  death 
of  herself  and  her  husband,  who  was  then  over  ninety 
years  of  age,  the  defendant  should  use  the  money,  in 

*  Sec  note  at  the  end  of  this  case. 
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the  first  i)lace,  to  pay  funeral  expenses  and  erect  a 
suitable  monument  to  their  memories  ;  and,  in  the  sec- 
ond place,  to  have  masses  said  by  a  Roman  Catholic 
priest  for  the  repose  of  their  souls. 

About  eight  days  after  the  delivery  of  the  money 
to  the  defendant — viz.,  September  1,  1882 — Margaret 
Grilman  died  intestate  and  without  issue,  and- on  Octo- 
ber 13  following,  James  Gilman,  the  husband,  also  died 
intestate. 

The  plaintiff,  as  next  of  kin  of  James  Gilman,  took 
out  letters  of  administration  on  the  estate  of  James 
Gilman,  and,  as  such  administrator,  demanded  that 
the  defendant  account  for  and  i^ay  over  the  money  re- 
ceived by  him,  and  upon  defendant's  refusal  to  do  so 
brought  this  action. 

Win,  L,  Snyder  (John  Brice,  attorney),  for  plain- 
tiff. 

Richard  L.  Sweezey  {O.  W.  Bennett^  attorney),  for 
defendant. 

Peeedman,  J. — [After  stating  the  facts.] — The  the- 
ory of  the  action  is  that  at  least  the  second  use  or  pur- 
pose of  the  trust  iscontrary  to  public  policy  and  wholly 
illegal  and  void. 

The  first  question  that  presents  itself  is  whether,  the 
plaintiff  has  legal  capacity  to  maintain  the  action.  Its 
determination  depends  upon  the  correct  solution  of  the 
further  question,  whether  the  right  of  James  Gilman 
to  adminster  upon  the  estate  of  his  deceased  wife  con- 
ferred upon  the  plaintiff,  as  his  legal  representative, 
the  capacity  to  sue  for  a  chose  in  action  belonging  to 
the  wife  at  the  time  of  her  death,  and  not  reduced  to 
possession  by  the  surviving  husband  in  his  lifetime 

At  common-law,  marriage  was  an  absolute  gift  to 
the  husband  of  the  personal  property  of  which  the  wife 
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was  actually  possessed  and  of  such  as  came  to  her  dur- 
ing coverture. 

As  to  choses  in  action,  marriage  was  only  a  quali- 
fied* gift,  conditioned  that  the  husband  reduce  them  to 
possession  during  the  existence  of  the  marriage  rela- 
tion. 

As  to  all  personal  properly  possessed  by  the  wffe 
at  the  time  of  the  marriage  and  such  as  came  to  her 
during  coverture,  and  also  such  choses  in  action  as  the 
husband  reduced  to  possession  during  coverture,  the 
title  was  vested  in  the  husband,  and  upon  his  death, 
such  personal  property  and  choses  in  action  went  to 
his  representatives  and  not  to  the  wife ;  and  if  the  wife 
died  first,  they  were  his  after,  as  they  were  before,  her 
death,  and  no  administration  was  necessary. 

As  to  choses  in  action  not  reduced  to  possession 
during  marriage,  if  the  wife  survived  the  husband, 
they  went  to  her,  and,  upon  her  death,  to  her  repre- 
sentatives; but  if  the  husband  survived,  he  had  the 
sole  right  to  administer  for  his  own  benefit  and  enjoy- 
ment in  preference  to  the  next  of  kin. 

These  common-law  rights  of  the  husband,  and  the 
consequences  flowing  from  them,  are  still  recognized 
in  this  State  in  the  case  of  a  wife  dying  intestate,  leav- 
ing no  descendants,  and  a  husband  surviving. 

The  statutes  of  this  State  give  to  the  wife  the  con- 
trol of  her  separate  estate  during  her  life,  and  she  may 
dispose  of  it  by  will.  In  case  of  a  will,  the  testamentary 
disposition  stands.  In  the  absence  of  a  will,  if  there 
are  descendants,  the  succession  is  regulated  by  the 
Statute  of  Distribution.  But  in  case  a  married  woman 
dies  intestate  and  leaves  no  descendants,  the  common- 
law  right  of  the  surviving  husband  to  administer  his 
deceased  wife's  estate,  and  through  such  administra- 
tion to  acquire  the  title  to  her  personal  property  and 
choses  in  action  not  reduced  to  possession  during  cov- 
erture, subject  only  to  the  payment  of  her  debts,  still 
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exists.  This  has  been  expressly  decided  in  Barnes  v. 
Underwood  (47  If.  T.  361.)  And  in  all  cases  it  is  now 
provided  by  statute,  that  in  the  case  of  a  married 
woman  dying  intestate,  her  husband  shall  be  entitled 
to  administration  in  preference  to  any  other  person 
(3  B.  S.  6  ed.  p.  7,  §  31  [27]) ;  that  if  he  shall  not  take 
out  letters  of  administration  on  her  estate,  he  shall  be 
presumed  to  have  assets  in  his  hands  sufficient  to  sat- 
isfy her  debts,  and  shall  be  liable  therefor,  and  that  if 
he  shall  die  leaving  any  assets  of  his  wife  unadminis- 
tered,  they  shall  pass  to  his  executors  or  administra- 
tors as  part  of  his  personal  estate,  but  shall  be  liable 
for  her  debts  to  her  creditors  in  preference  to  the  cred- 
itors of  the  husband  {Id.  §  33  [29]). 

From  the  foregoing  it  is  clear  that  if,  upon  the 
death  of  Margaret  Gilman,  her  husband,  James  Gil- 
man,  had  taken  out  letters  of  administration  upon  her 
estate,  his  right  of  action  against  the  defendant  now 
here  would,  upon  his  death,  have  passed  to  the  present 
plaintiff,  as  administrator.  But  as  James  Oilman  did 
not  do  so,  it  is  necessary  to  determine  whether  that 
omission  affects  the  standing  of  the  plaintiff  in  court. 
Prom  what  has  been  said  in  Squib  v.  Wyn  (1  P.  Wms. 
378) ;  Elliot  v.  Collier  (1  Wils.  168) ;  and  2  Kent  Com. 
(136),  it  would  seem  that  it  is  not.  At  any  rate,  my 
judgment  is,  that  under  the  true  construction  of  what 
formerly  was  the  twenty-ninth  section  of  the  statute 
above  referred  to,  it  is  not ;  because,  above  the  conflict 
of  judicial  expression  in  the  books  as  to  whether  the 
husband  in  a  case  like  the  present  upon  the  death  of 
his  wife  takes  a  chose  in  action  not  reduced  to  i)osses- 
sion  by  him  during  converture,  as  husband  or  as  ad- 
ministrator, there  stands  forth  the  universally  conceded 
fact  that,  in  some  way  or  other,  he  is  entitled  to  tho 
ultimate  benefit  to  be  derived  therefrom,  because  he 
sustains  the  relation  of  husband.  From  this  it  follows, 
as.  a  logical  and  necessary  sequence,  that  his  right  in 
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this  respect,  at  least  by  force  of  the  statute,  passes  to 
his  personal  representatives.  That  in  a  case  like  the 
present  the  administrator  or  execator  of  the  estate  of 
the  hnsband,  in  his  representative  capacity  as  such, 
may  have  letters  of  administration  upon  the  estate  of 
the  wife,  was  decided  in  Matter  of  Harvey  (3  Redf. 
214),  affirmed  by  the  general  term  of  the  supreme  court ; 
but  that  such  letters  are  not  necessary  to  enable  him 
to  maintain  an  action,  was  also  decided  in  Roosevelt  i). 
EUithorp,  10  Paige^  415 ;  and  Lockwood  v.  Stockholm, 
11  Paige,  87. 

Whether,  therefore,  the  fund  in  suit  be  regarded, 
for  the  purposes  of  determining  the  question  of  plain- 
tiff's  capacity  to  sue,  as  a  chose  in  action,  or  as  prop- 
erty legally  in  the  wife's  possession  at  the  time  of  her 
death  (upon  the  theory  that  the  possession  by  the  de- 
fendant as  the  wife's  trustee  or  agent  under  a  void 
trust  was  not  adverse,  but  in  the  eye  of  the  law  was 
still  her  possession),  the  plaintiff,  in  either  case,  has 
legal  capacity  to  sue  for  it. 

This  brings  me  to  the  consideration  of  the  second 
question — viz.,  the  validity  or  invalidity  in  law  of  the 
disposition  of  the  money  made  by  Margaret  Gil  man. 

Such  disposition  constituted  neither  a  gift  inter 
vivos,  nor  a  gift  causa  mortis,  for  the  requisites  of  a 
gift  were  wanting.  There  was  no  intention  of  parting 
absolutely  with  the  title  and  control,  but  specific  uses 
were  enumerated  to  which,  after  the  death  of  Mrs.  Gil- 
man  and  her  husband,  the  money  was  to  be  appropri- 
ated. By  such  a  disposition  Mrs.  Gilman  sought  to 
create  a  trust  for  the  uses  specified. 

In  so  far  as  the  trust  thus  attempted  to  be  created 
has  been  executed  by  the  payment  of  funeral  expenses 
and  the  erection  of  monuments,  the  plaintiff  does  not 
seek  to  hold  the  defendant  liable.  The  controversy 
relates  to  that  part  of  it  which  directs  the  saying  of 
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masses,  and  the  discussion  will  hereafter  be  confined  to 
that  point. 

In  England,  this  use  would  be  held  void  as  a  super- 
stitious one.  In  that  country,  when  land  is  given, 
secured  or  appointed  for  or  toward  the  maintenance  of 
a  priest  or  chaplain  to  say  mass  ;  for  the  maintenance 
of  a  priest  or  other  man  to  pray  for  the  soul  of  any 
dead  man;  to  have  and  maintain  perpetual  obits, 
lamps,  torches,  &c.,  to  be  used  at  certain  times  to  help 
to  save  the  souls  of  men  out  of  purgatory,  the  King  or 
Queen,  by  force  of  certain  statutes,  is  authorized  to 
direct  and  appoint  all  such  uses  to  such  purposes  as 
are  truly  charitable  (23  Hen.  VIII.,  chap.  10 ;  1  Edw. 
VL,  chap.  14 ;  Bac.  Ab.y  Charitable  Uses  and  Mortmain, 
D  ;  Duke  on  Char.  UseSj  105).  These  statutes  are  aimed 
at  such  usages  of  the  Roman  Church  as  were  con- 
demned by  the  Protestant  Reformation.  There  is  no 
express  English  statute,  however,  making  superstitious 
uses  in  general  void,  and  the  23  Hen.  VIII.  relates  in 
terms  only  to  assurances  of  land  to  churches  and 
chapels.  But,  although  there  is  no  present  English 
statute  rendering  the  disposition  of  personal  property 
for  superstitious  uses  void,  the  courts  of  England  have, 
nevertheless,  in  all  such  dispositions  of  property, 
whether  real  or  personal,  held  the  uses  to  be  void  upon 
general  principles  of  public  policy. 

In  the  State  of  New  York,  and  in  all  the  States  of 
the  United  States,  where  there  is  no  established  state 
religion,  where  all  religious  opinions  are  free,  and  the 
right  to  exercise  them  is  secured  to  the  people  by  con- 
stitutional guarantees,  there  is  no  such  statute  and  no 
such  policy,  and  I  do  not  hesitate  to  say  that  the  doc- 
trine of  superstitious  uses,  as  enforced  by  the  courts  of 
England,  is  against  the  spirit  of  our  institutions,  and 
should  not  be  adopted  by  our  courts.  It  is  a  funda- 
mental principle  of  our  law  that  a  man  may  do  with 
his  own  as  he  pleases,  provided  he  does  not  violate  the 
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law,  nor  devote  his  property  to  an  immoral  purpose. 
Similar  views  have  been  expressed  by  Judge  Tuley  of 
Chicago,  in  Kehoe  v.  Kehoe,*  and  l^  the  surrogate  of 
Kings  County,  N.  Y.,  in  the  matter  of  the  probate, 
&c.,  of  the  will  of  Maria  Hagenmeyer,  deceased.  In 
these  two  cases,  however,  the  question  presented  itself 
upon  a  testamentary  disposition. 

The  question  of  policy  having  been  disposed  of,  in 
so  far  as  it  rests  upon  religious  grounds,  it  remains  to 
be  seen  whether  the  trust  sought  to  be  created  is  in- 
valid for  any  reason  known  to  law  or  equity  as  admin- 
istered in  this  country. 

It  clearly  cannot  be  upheld  as  a  trust  for  a  charit- 
able use.  According  to  the  English  law,  based  upon 
certain  prerogatives  of  the  Crown  and  the  statutes  of 
43  Elizabeth,  chap.  4,  the  court  of  chancery  in  Eng- 
land exercised  a  certain  peculiar  jurisdiction  over  char- 
itable trusts,  in  determining  and  applying  gifts  to 
charity  where  the  donor  had  failed  to  define  them,  and 
in  framing  schemes  of  approximation  near  to  or  remote 
from  the  donor's  true  design.  Where,  therefore,  there 
was  a  gift  for  a  general  and  indefinite  charitable  pur- 
pose, either  the  king  under  his  sign  manual,  or  the 
court  representing  him,  disposed  of  the  subject  donated. 

The  Statute  of  Elizabeth  was  repealed  by  the  legis- 
lature of  this  State  in  1788,  and  the  prerogative  of  the 
crown  had,  of  course,  no  effect  in  this  State  ;  but  the 
powers  and  jurisdiction  of  the  English  court  of  chan- 
cery, as  they  existed  in  England  at  the  time  of  the 
American  Revolution,  were  supposed  to  have  followed 
and  remained  with  courts  of  equity  in  this  State,  and 
the  law  of  charities,  it  was  claimed,  independent  of  the 
Statute  of  Elizabeth,  was  in  force  prior  to  that  statute 
and  continued  after  its  abolition.  In  the  consideration 
of  this  subject  by  the  courts  of  this  country,  it  was, 

*  See  note  at  the  end  of  this  case. 
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however,  determined  that  the  English  doctfine  with 
respect  to  charitable  trusts,  as  it  existed  at  the  time  of 
the  Revolution,  according  to  the  common  law,  irre- 
spective of  statutory  enactment,  was  only  to  be  consid- 
ered in  force  here  so  far  as  it  was  applicabTe  to  our  cir- 
cumstances and  conformable  to  our  institutions  and 
not  repugnant  to  them.  With  this  determination  the 
power  exercised  by  the  English  court  of  chancery  to 
declare  a  trust  void  on  the  ground  that  it  was  for  a 
superstitious  use,  and  to  direct  the  use  to  a  purpose 
truly  charitable,  wholly  ceased  to  exist  in  this  country. 
But  a  charity  must  still  be  a  gift — 1,  either  for  the  pro- 
motion of  science  or  learning  or  useful  knowledge  ;  2, 
or  for  the  relief  of  the  sick,  lame  or  infirm ;  3,  or  for 
the  relief  of  the  poor  or  redemption  of  prisoners  or  cap- 
tives ;  4,  or  for  the  building  or  repairing  of  bridges, 
ports,  highways,  churches  or  other  public  structures. 
In  short,  a  charity  is  a  gift  for  a  general  public  use, 
extending  to  the  poor  as  well  as  to  the  rich,  which  is 
free  from  any  personal,  private  or  selfish  taint.  The 
disposition  made  by  Mrs.  Gilman  of  her  money  cannot 
be  brought  within  this  definition. 

Nor  can  it  be  said  that  such  disposition  created  a, 
trust  for  a  pious  use.  Such  a  trust  consists  of  a  gift 
for  the  dissemination  of  moral  or  religious  teaching, 
or  for  the  promotion  of  public  worship  or  morality. 
All  gifts  falling  within  this  description  are  regarded  as 
pious  uses,  and  by  a  broad  and  liberal  construction  are 
enforceable  as  such  in  equity.  Since  the  Revolution, 
pious  uses  have  been  upheld  in  this  country  without 
regard  to  sect  or  denominational  distinction.  The  dis- 
position made  by  Mrs.  Gilman  does  not  fall  within  this 
class  of  oases. 

On  the  other  hand,  it  will  be  found  that  the  pur- 
pose of  the  trust  sought  to  be  established  by  Mrs. 
Gilman,  is  open  to  no  legal  objection,  because  the  trust, 
if  it  is  one,  relates  solely  to  personal  property,  and,  as 
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sncli,  is  not  within  the  Statute  of  Uses  and  Trusts  of 
this  State.  A  trust  of  personal  estate  may  be  created 
for  any  purpose  which  is  not  illegal,  so  far  as  relates 
to  the  mere  vesting  of  the  legal  title  to  the  property  in 
the  trustee  (Gott  v.  Cook,  7  Paige^  521 ;  Bucklin  t?. 
Bucklin,  1  Ahb.  CL  App.  Dec.  242 ;  Perry  v.  Poster, 
62  How.  Pt.  228).  So,  if  the  trust  were  otherwise 
valid,  it  would  not  be  a  fatal  objection  that  it  was  not 
declared  in  writing  (Martin  v.  Funk,  75  N.  T.  134 ;  S. 
C,  31  Am.  R.  446). 

But  the  difficulty  with  the  defendant's  case  is,  that 
the  trust  sought  to  be  created  by  Mrs.  GUman  is  no 
trust  at  all  known  to  law  or  equity,  because  there  is  no 
beneficiary  or  cestui  que  trust  in  existence,  or  capable 
of  coming  into  existence,  under  the  trust,  and  that,  if 
for  the  reason  stated,  the  trust  fails,  the  disposition 
made  of  the  money  cannot  stand,  because  it  amounted 
neither  to  a  gift  nor  to  a  disposition  by  last  will  and 
testament.  Our  statutes  prescribe  how  the  personal 
property  of  a  person  dying  intestate  shall  be  distrib- 
uted. They  disclose  a  well  defined  policy  upon  that 
point.  They  apply  to  personal  property  and  choses  in 
action  of  every  description  not  actually  and  finally 
disposed  of  by  the  intestate  in  his  lifetime  by  some 
mode  recognized  by  law,  and  they  permit  no  other  dis- 
position. Consequently,  as  there  was  no  will  nor  a  gift, 
unless  a  valid  trust  was  created  amounting  to  an  actual 
and  final  disposition  in  suit,  the  law  steps  in  and  di- 
rects where  the  money  shall  go. 

Now,  as  essential  to  the  validity  of  every  trust, 
there  must  be  four  things :  1,  a  subject  matter ;  2,  a 
person  competent  to  create  it ;  3,  one  capable  of  hold- 
ing as  a  trustee ;  and  4,  one  for  whose  benefit  the  trust 
is  held. 

In  the  present  case  the  first  three  exist,  but  the 
fourth  does  not.  The  trustee  might  be  supplied  if  nec- 
essary, for  it  is  a  well-settled  principle  in  equity  that 
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a  trust  once  properly  created,  shall  never  fail  for  want 
of  a  trustee,  and  the  court  can  always  appoint  a  person 
to  execute  it.  But  the  court  cannot  supply  a  benefici- 
ary or  cestui  que  trust.  Beneficiaries  may  be  natural 
or  artificial  persons,  but  they  must  be  persons  in  exist- 
ence, or  capable  of  coming  into  existence,  under  the 
trust.  If  they  answer  that  requirement  and  can  be  as- 
certained and  identified,  it  is  not  necessary  that  they 
should  be  named  specifically.  In  general,  any  person 
who  is  capable  in  law  of  taking  an  interest  in  property, 
may  to  the  extent  of  his  legal  capacity,  and  no  further, 
become  entitled  to  the  benefits  of  the  trust. 

In  the  case  at  bar  the  beneficiaries  are  both  dead, 
and  beyond  the  reach  of  human  law.  Their  souls  are 
intended  as  the  beneficiaries,  and  the  money  is  to  be 
expended  for  masses  for  the  repose  of  their  souls.  But 
the  soul  of  one  who  has  departed  this  life  is  incapable 
of  taking  an  interest  in  the  property  left  behind,  nor 
is  it  in  any  sense  subject  to  the  jurisdiction  of  any  le- 
gal tribunal.  A  court  of  equity  protects  the  rights  of 
the  living.  It  x^annot  extend  its  jurisdiction  to  beings 
which  cannot  be  apprehended  within  the  boundaries  of 
the  realm. 

For  the  reasons  stated,  the  trust  sought  to  be  cre- 
ated, failed  for  want  of  a  beneficiary.  That  being  so, 
and  there  having  been  neither  a  gift  nor  a  testamentary 
disposition,  a  resulting  trust  arises  by  implication  of 
law,  under  the  circumstances  of  this  case,  in  favor  of 
the  plaintifl:  as  the  legal  representative  of  the  husband 
of  the  donor,  against  the  defendant,  and  the  defendant 
must  account. 

The  plaintiff  is  entitled  to  judgment  declaring  the 
invalidity  of  the  trust,  and  adjudging  the  defendant 
liable  to  account  for  all  the  moneys  stUl  in  his  hands. 
As  to  all  pajrments  made  by  the  defendant  in  good 
faith,  he  is  entitled  to  claim  protection. 
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When  the  cause  came  up,  on  a  motion  for  settle- 
ment of  findings  and  an  award  of  costs,  and  for  inter- 
locutory judgment  accordingly,  the  following  further 
opinion  was  delivered. 

Freedman,  J. — To  correct  misapprehension  as  to 
the  scope  of  the  opinion  heretofore  filed  by  me  in  this 
case,  and  to  prevent  misunderstanding  hereafter,  I  re- 
state the  position  taken  by  me. 

In  entering  upon  the  discussion  of  the  questions 
relating  to  the  validity  of  the  disposition  made  by  Mrs. 
Gilman  of  her  money,  I  commenced  by  pointing  out 
that,  according  to  the  law  of  England,  every  disposi- 
tion of  property,  real  and  personal,  for  the  purpose  of 
having  masses  said,  &c.,  though  in  form  the  title  is 
passed,  is  held  void  by  the  courts  of  that  country — 
namely,  a  disposition  of  real  property  by  force  of  certain 
statutes  directed  against  so-called  superstitious  uses, 
'  and  a  disposition  of  personal  property  upon  general 
principles  of  public  policy  enforced  by  the  courts. 

I  then  held,  that  in  the  United  States  there  is  no 
such  statute  or  policy,  and  that  such  a  policy  should 
not  be  adopted  by  the  courts. 

If,  therefore,  Mrs.  Gilman  had  made  a  will,  and  be- 
queathed her  money  to  her  executor  for  the  purpose 
of  having  masses  said  for  the  repose  of  her  soul,  or 
that  of  her  husband,  or  both,  or  to  a  particular  church 
or  priest  for  such  purpose,  I  would  certainly  have  up- 
held the  bequest,  because  under  the  testamentary  dis- 
position the  title  would  have  passed. 

So,  if  in  her  lifetime  she  had  given  the  money  abso- 
lutely to  a  particular  church  or  priest,  with  the  request 
to  have  masses  said,  I  should  not  have  hesitated  to 
uphold  the  gift,  because  the  title  would  have  passed. 

So,  if  she  had  given  the  money  to  the  defendant  in 
this  action  in  such  a  way  that  the  title  passed  to  him 
unconditionally  and  beyond  recall,  and    merely  re* 
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quested  him  to  have  masses  said,  but  left  it  to  him 
whether  he  would  do  it  or  not,  I  would  still  have  upheld 
the  gift. 

But  she  did  none  of  these  things.  She  attempted 
to  create  a  trust  by  parol  instructions  and  a  bare  deliv- 
ery pursuant  to  such  instructions,  and  yet  retain  the 
title  to  the  money.  The  defendant,  who  is  an  under- 
taker, was  to  have  no  interest  or  benefit  in  it. 

In  discussing  the  supposed  trust,  and  noticing  the 
points  of  counsel  made  in  this  connection,  I  showed  ^ 
that,  though  it  was  not  a  trust  for  a  charitable  use  nor 
a  trust  for  a  pious  use,  within  the  meaning  of  these 
terms  as  known  to  the  law  of  trusts,  the  purpose  of 
the  trust — viz.,  to  have  masses  said — was  nevertheless 
open  to  no  legal  objection,  but  that  the  diflBculty  was 
that  the  supposed  trust  was  no  trust  at  all,  which  the 
law  can  recognize,  because  there  was  no  longer  any 
person  in  existence  or  capable  of  coming  in  to  existence 
under  the  trust  that  could  call  the  alleged  trustee  to 
an  account  in  a  legal  tribunal  if  he  should  refuse  to 
execute  the  trust  and  convert  the  money  to  his  own 
use.  I  should  have  added  here,  as  an  additional  rea- 
son why  it  was  no  trust  at  all,  that  there  had  been  no 
gift  or  other  disposition  by  which  the  title  passed,  for 
every  trust  must  be  founded  upon  such  a  gift  or  dispo- 
sition. But  as  I  had  previously  disposed  of  that  ques- 
tion, 1  supposed  the  reiteration  was  unnecessary. 

It,  therefore,  will  be  seen  that  the  case  really  came 
down  to  this :  No  title  passed  by  either  a  bequest  or 
gift  or  legal  trust.  There  was  only  a  mere  naked  de- 
posit of  money  in  the  hands  of  an  agent  with  certain 
instructions  concerning  the  employment  and  payment 
from  time  of  a  third  person,  namely,  a  Catholic  priest, 
for  services  to  be  rendered.  In  such  a  case  it  is  a  fund- 
amental principle  of  the  law  of  this  State  that  the  prin- 
cipal may  at  any  time  revoke  the  instructions  and 
recover  his  property,  and  that  if  he  does  not  do  so  in 
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his  lifetime  and  dies  intestate,  his  death  revokes  the 
authority  of  the  agent,  and  that,  as  the  title  mnst  go 
somewhere,  it  goes  to  the  administrator  of  the  intestate. 
In  such  a  case  the  character  of  the  instructions  is 
wholly  immaterial.  From  the  moment  the  administra- 
tor objects,  the  agent  must  cease  paying  out.  He  can 
no  more  pay  for  the  erection  of  monuments  than  he 
can  pay  for  having  masses  said.  But  up  to  that  time 
he  will  be  protected  for  acts  done  in  good  faith. 

Thus  it  will  be  seen  that  if,  instead  of  calling  for  the 
saying  of  masses,  the  instructions  of  Mrs.  Gilman  had 
been  that  the  defendant,  as  her  agent,  should  from  time 
to  time  employ  and  pay  a  suitable  person  to  hoist  the 
American  flag  on  the  4th  day  of  July  in  each  and  every 
year  over  the  house  in  which  she  died,  T  would  have 
been  bound  to  render  precisely  the  same  decision  which 
I  did  render. 

Tlie  findings  submitted  are  settled  in  strict  con- 
formity with  these  views,  and  the  interlocutory  judg- 
ment to  be  entered  must  also  correspond  therewith.  As 
to  all  acts  done  by  the  defendant  in  good  faith  before 
the  administrator  demanded  the  money,  he  must  be 
protected.  But  all  questions  arising  in  this  connection 
should  be  determined  upon  the  accounting. 

As  to  costs,  I  can  only  decide  at  present  that  none 
are  to  be  awarded  against  the  defendant  personally. 
Under  the  circumstances  of  the  case,  not  only  was  he 
almost  under  a  moral  obligation  to  have  his  rights 
passed  upon  by  a  court  of  competent  jurisdiction,  but 
the  question  of  plaintiff's  legal  capacity  to  sue  was 
also  a  very  complicated  question.  For  these  reasons  I 
deem  it  a  wise  exercise  of  the  discretion  vested  in  me 
not  to  inflict  costs  upon  him.  All  other  questions  per- 
taining to  costs  to  be  paid  out  of  the  fund  should  stand 
over  without  prejudice  until  the  coming  in  of  the  re- 
port upon  the  accounting. 

In  conclusion,  I  wish  to  state,  that  in  consequence 
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of  the  imperfect  newspaper  report  which  I  had  of  the 
case  before  Judge  Tuley,  I  referred  to  that  case  as 
one  arising  under  a  will.  I  have  since  ascertained, 
though  I  have  not  been  able  to  procure  an  authentic 
report,  that  it  was  a  case  of  conveyance  by  deed  abso- 
lute upon  its  face,  which  passed  the  title  as  effectually 
as  a  will  would  have  done.* 

*  la  Schouler  t).  Williams  (Sup'm.  Jud.  Ct.  Mass.  March,  1888,  16 
Reporter^  79),  it  appeared  that  a  testator  by  bis  will  authorized  a 
person  named  to  withdraw  the  contents  of  the  testator^s  bank-book 
from  a  certain  bank  after  his  death;  *'said  money  to  be  disposed  of 
as  follows,  part  for  my  burial  and  funeral  expenses  and  tlie  residue 
for  charitable  purposes,  masses,  &c."  Held^  thait  the  nominee  was 
not  to  take  the  estate  for  his  own  use;  that  the  will  created  a  valid 
trust  *^for  charitable  purposes,  masses  or  other  charitable  uses;^'  and 
that,  the  nominee  having  died  without  qualifying  as  trustee,  the 
court  might  appoint  a  successor,  who  should  administer  the  trust  as 
directed  by  the  will. 


The  opinion  of  Judge  Titi^et  referred  to  in  the  preceding  case  was 
delivered  in  the  case  of  Richard  J.  Kehoe  v.  Kehoe,  in  Chancery  in 
the  Circuit  Court  of  Cook  county,  III. 

i?.  W,  Clifford^  for  complainant. 

A.  Irippy  for  respondent. 

TuLBT,  J. — Richard  J.  Kehoe  files  his  bill  to  obtain  the  instruc- 
tion of  the  court  as  to  his  duty  as  trustee  in  reference  to  certain  funds 
now  remaining  in  his  possession. 

John  W.  Eehoe,  a  few  weeks  prior  to  his  decease,  made  a  deed  to 
complainant  of  certain  personal  property,  upon  oral  directions  or 
trusts,  which  were  in  substance,  that  the  funds  should  be  devoted  to 
the  purpose  of  procuring  masses  to  be  said  for  the  soul  of  the  said 
John  W.,  and  for  the  soul  of  his  mother,  now  also  deceased. 

The  complainant  is  ready  to  carry  out  the  wishes  of  the  donor,  but 
the  defendants — who  would  take  us  legal  representatives  of  the 
deceased,  if  no  such  disposition  thereof  had  been  made — contend 
that  the  trust  is  void  because  it  is  not  wholly  in  writing;  and  if  it  is 
not  void  for  that  reason,  that  it  is  void  because  the  funds  were  given 
for  a  superstitious  purpose  or  use. 

The  statute  of  frauds  is  relied  upon  to  sustain  the  first  objection, 
but  as  that  statute  does  not  embrace  trusts  as  to  personal  property, 
but  only  as  to  realty,  the  point  is  not  well  taken. 
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As  to  the  second  XK>int,  the  defendants  contend  that,  as  our  State 
has  adopted  the  common  law  and  statutes  of  England  prior  to  4th 
year  of  James  I.,  excepting  certain  specified  statutes  concerning  usury 
and  frivolous  suits  (see  Revised  Stat.  chap.  28),  that  the  decisions  of 
the  English  courts  based  upon  th^  statute,  1  Edward  YI.,  holding 
that  gifts  or  devises  for  procuring  masses,  etc.,  are  void,  as  being  for 
superstitious  uses,  will  be  followed  by  the  courts  of  this  country. 

Redfield,  in  his  learned  treatise  on  the  law  of  wills,  after  stating 
the  doctrine,  as  above,  of  the  English  courts  says,  '*  We  understand 
this  to  be  the  general  view  of  the  law  in  the  American  States^^  (2 
liedflddy  I  8,  ch.  5,  etc. ;  Story  Eq.  §  1168). 

Other  text  writers  take  the  opposite  view,  and  hold  that  the 
American  courts  should  not  follow  the  English  courts  in  their 
decisions  as  to  what  are  superstitious  uses  {Perry  on  TnisU^  §715; 
nUl  on  Truitees,  455;  Williams  on  Execvlors,  1055). 

No  American  decisions  of  courts  of  last  resort  have  been  cited  by 
any  of  the  text  writers,  and  the  researches  of  counsel  in  this  case,  as 
well  as  my  own,  have  failed  to  find  any. 

How  did  this  doctrine  of  superstitious  uses  originate,  and  upon 
what  is  it  founded  ? 

Two  English  statutes  were  passed  about  the  period  of  the 
reformation,  concerning  the  disposition  of  property  for  uses  then 
considered  superstitious.  The  first  was  that  of  23  Henry  Yin.,  A. 
D.  1582,  which  was  about  four  years  after  the  clergy  had  acknowl 
edged  Henry  VUI.  to  be  the  supreme  head  on  earth  of  the  chu^h, 
which  provided  that  all  uses  thereafter  declared  of  land  (except 
leaseholds  of  twenty  years)  to  the  intent  to  have  perpetual,  or  the 
continual  service  of  a  priest,  or  other  like  uses,  to  be  void;  and  the 
1st  Edward  VI.,  chap.  14,  A.  D.  1547,  declared  the  king  entitled  to 
all  real  and  certain  specified  personal  property  theretofore  disposed  of 
for  the  perpetual  finding  of  a  priest  or  maintenance  of  any  anniversary 
or  obit,  or  other  like  thing,  or  any  light  or  lamp  at  any  church  or 
chapel. 

These  statutes  were  passed  at  a  very  troubled  period  of  English 
history  in  religious  mutters.  Henry  VIII.  had  just  severed  the 
connection  between  the  English  church  and  the  pope  at  Rome,  and 
had  united  to  the  kingly  power,  that  of  the  head  of  the  church. 

'  While  these  two  statutes  were  aimed  at  the  practices  of  the 
Catholic  church,  yet  the  Catholic  who  denied  the  supremacy  of  the 
king  as  the  head  of  the  church,  and  the  non-conformist  were  alike 
persecuted,  not  only  by  religious  edicts,  but  by  all  the  power  that 
parliament  could  exercise  in  favor  of  the  newly  established  church. 

It  will  be  noticed  that  there  was  no  statute  making  dispositions  of 
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personal  property  to  such  uses  void;  that  while  the  23d  of  Henry 
YIIL,  was  prospdctive,  it  only  applied  to  assurances  of  land  to 
churches  and  chapels,  and  that  of  1st  Edward  VL,  was  limited  to 
dispositions  of  property  real  and  personal  theretofore  made. 

Nevertheless,  the  English  chancellors,  many  of  the  earlier  of 
whom  were  ecclesiastics,  and  the  English  judges  being  always 
adherents  of  the  established  church,  and  undoubtedly  imbued  with 
that  religious  feeling  which  had  induced  such  legislation,  easily  found 
in  the  absence  of  any  express  statute,  what  they  termed  ^*a  public 
policy  "or  '*  a  policy  of  the  law,""  which  enabled  them  to  declare 
absolutely  void  all  dispositions  of  property,-  whether  real  or  personal, 
given  or  devised  fot,the  uses  specified  in  the  two  statutes — or  for  uses 
which  they  deemed  to  come  within  the  spirit  of  the  statutes — such  as 
**  legacies  to  priests  to  pray  for  the  soul  of  the  donor,"  **for  the 
bringing  up  of  poor  children  in  the  Roman  Catholic  faith,"  etc.  (Att'y 
Gen'l  V,  Powers,  1  Ball  db  B.  145;  AVest  v.  Shuttleworth,  2  M.  db  K. 
684;  In  re  BlundelPs  Trust,  31  L.  J,  Ch,  52;  Gary  v.  Abbott,  7  Vaey, 
490;  Hex  v.  Lady  Portington,  1  Salk,  162;  De  Theramines  t.  Bonneval, 
5  Bussell,  2S8. 

When  judges  undertake  to  decide  cases  not  upon  the  law,  but 
upon  what  they  consider  **  public  policy,"  or  the  ** policy  of  the  law," 
they  stand  upon  very  slippery  ground.  This  is  strikingly  exemplified 
by  the  strange  inconsistency  of  the  English  decisions  as  to  what  are 
superstitious  uses. 

One  vice-chancellor,  upon  the  ground  of  public  policy,  holding  a 
devise  for  the  purpose  of  aiding  in  the  publication  and  circulation  of 
'*  Baxter\s  Call  to  the  Unconverted,"  to  be  void  because  for  a 
superstitious  use;  while  Lord  Romillt  held  upon  the  like  ground 
of  public  policy,  that  a  trust  for  propagating  the  sacred  writings  of 
Joanna  Southcote  valid,  and  not  for  a  superstitious  use,  notwith- 
standing these  writings  averred  that  Joanna  Southcote  was  with  child 
by  the  Holy  Ghost  (Att'y  Gen'l  «.  Baxter,  1  Vem,  248;  Thornton  v. 
Howe,  31  Beav.  14). 

The  Irish  chancery  courts,  uninfluenced  by  any  consideration  of  a 
*' public  policy"  to  oppose  Catholicism,  have  not  followed  the 
English  courts,  but  have  held,  in  two  cases,  devises  of  personal 
property,  to  procure  masses  to  be  said  for  the  soul  of  the  donor,  to  be 
valid  (Read  v.  Hodgcns,  Com.  v.  Walsh,  7  Irish  Eq.  17  and  note). 

The  history  of  this  statute  of  ours,  adopting  the  common  law  and 
statutes  of  England,  and  of  the  country  at  the  time  of  its  adoption, 
should  also  be  considered  in  determining  whether  or  not  the  statutes 
23d  Henry  VIH.  and  1st  Edward  VL,  ever  became  a  part  of  our  law; 
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aod  if  tbej  did,  whether  or  nol  the  decisions  of  the  Eoglisli  courts  u^ 
to  superstitious  uses  should  be  followed  in  this  coifttry. 

In  May,  177G,  the  people  of  Virginia  assembled  in  a  convention  to 
sever  the  political  relations  that  bound  them  to  the  mother  country. 

The  celebrated  bill  of  rights  and  constitution  of  the  common  weal  tit 
of  Virginia  was  tlien  adopted.  The  convention  adopted  sevenit 
ordinances  deemed  necessary  to  the  changed  relations,  and  among 
others,  ouc  adopting  the  common  law  and  statutes  of  England  prior 
to  4th  year  James  I.  The  reason  why  that  date  was  fixed  npon  was, 
I  presame,  because  in  that  year,  1907,  the  first  permanent  settlement 
of  Virginia  was  made,  at  Jamestown;  the  theory  being  that  the 
colonists  broaght  with  them  the  common  law  and  statutes  as  they 
then  existed. 

*'From  the  first,  the  colouists  of  America  claimed  the  benefit  of 
the  common  law.  .  .  The  acts  of  parliament  passed  after  the 
settlement  of  a  colony,  were  not  in  force  therein  unless  made  so  by 
express  words  or  by  adoption."     Cooley  Con.  Lim.  33,  and  note. 

Although  the  established  church  of  England  was  by  law  that  of 
Virginia  from  its  earliest  colonial  days,  the  same  convention  that 
adopted  the  ordinance  also  adopted  a  provision  in  the  bill  of  rights 
which  declared  '*  that  all  men  are  equally  entitled  to  the  free  exercise 
of  religion  according  to  the  dictates  of  conscience,  and  that  it  is  the 
mutual  duty  of  all  to  practice  Christian  forbearance,  love  and  charity 
toward  each  other.'*  , 

It  is  apparent  that  the  sentiment  of  the  convention  was  in  favor 
of  absolute  freedom  in  religion. 

The  history  of  the  colonies  and  of  the  then  passing  events,  teach 
us  that  it  was  the  sentiment  and  policy  of  the  country.  The  war  for 
independence  was  raging,  and  Catholic  Maryland  and  Episcopal 
Virginia  were  then  fighting,  side  by  side,  the  great  battle  for  both 
civil  and  religious  liberty. 

This  statute,  Revised  Statutes,  ch.  28,  was  first  adopted  in  1807, 
by  the  territory  of  Indiana,  which  then  embraced  the  now  States  of 
Illinois  and  Wisconsin.  The  Northwestern  Territory,  once  a  part  of 
Virginia,  was  largely  settled  by  that  people,  and  that  fact  probably 
is  the  reason  why  the  Virginia  statute  was  adopted.  Illinois  was 
then  an  almost  uninhabited  wilderness,  and  the  23  Henry  Vm.  and 
1  Edward  VI.  could  have  no  applicability.  The  present  statute  was 
adopted  in  Illinois  in  1810. 

It  may,  '*  upon  authority,"  be  contended  that  because  of  inapplica- 
bility and  inconsistency  with  our  institutions,  the  statutes  referred  to 
never  became  a  part  of  our  law.  Jarman  <m  WUU  [Hand.  &  T.  ed.] 
886,  note;  Carters.  Balfour,  19  Ala.  814. 
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But  even  admitting  that  they  did  become  by  adoption  a  part  of 
our  law,  yet  it  must  be  conceded,  considering  the  history  of  this 
statute  adopting  the  statutes  of  England,  and  of  contemporaneous 
events  in  Virginia  and  Illinois  at  the  time  of  its  passage,  that 
neither  Virginia  nor  Illinois  intended  to  adopt  the  doctrine  of  the 
English  courts  as  to  superstitious  uses  as  a  part  of  their  laws. 

The  question  being  freed  from  the  force  of  '*  precedents,'^  must  be 
decided  upon  principle. 

In  the  United  States,  where  no  discrimination  is  made  in  law 
between  the  professions  of  any  particular  religious  creed ;  where  there 
is  an  absolutely  free  toleration  of  all  religious  opinions  and  modes  of 
worship,  can  any  such  thing  as  a  superstitious  use  be  said  to  exist  ? 

Who  is  to  decide  whether  or  not  a  use  as  connected  with  the 
religious  belief  of  the  donor,  is  or  is  not  superstitious  ?  Must  it  be 
decided  according  to  the  sectarian  views  of  the  chancellor  ? 

Nor  is  the  question  hero,  whether  or  not  the  doctrine  of  a 
purgatory  is  well  or  ill  founded ;  or  whether  or  not  masses  for  the 
souls  of  the  departed  are  efficacious.  Who  can  penetrate  tiie  life 
beyond  and  say  that  there  is  no  purgatory  ? 

This  property  was  appropriated  by  the  donor  to  a  use  in  accord- 
once  with  his  religious  belief. 

That  there  is  a  purgatory,  and  that  masses  for  the  souls  therein 
are  efficacious,  is  a  part  of  the  belief  of  those  professing  the  Catholic 
religion.  In  the  formulary  of  faith  of  Pius  IV.,  which  is  still  that  of 
the  unchangeable  church,  and  which  persons  becoming  members  of 
the  church  are  expected  to  give  their  adhesion  to,  I  find  the  following: 
**I  profess  likewise  that  in  the  mass  there  is  offered  to  God  a  true, 
proper  and  propitiatory  sacrifice  for  the  living  and  the  dead.  I 
firmly  hold  that  there  is  a  purgatory,  and  that  the  souls  therein  de- 
tained are  helped  by  the  suffrages  of  the  faithful." 

This  being  the  donor's  belief,  why  should  not  his  desires  oe 
carried  out  f  It  has  become  a  maxim  of  the  law  that  a  man  may  do 
what  he  will  with  his  own.  The  only  limitations  are  that  he  does  not 
violate  the  law  in  so  doing,  nor  devote  his  property  to  an  immoral 
purpose.  A  person  may  gratify  any  whim  or  caprice,  religious  or 
irreligious,  that  he  may  desire.  With  the  wisdom  of  his  act  the  law 
has  no  concern.  The  legislature  has  not  declared  such  a  disposition 
of  this  property  illegal. 

Neither  the  legislature  nor  the  court  has  the  power  to  declare  that 
any  religious  use  is  a  superstitious  use. 

With  us  there  is  a  legal  equality  of  all  sects,  all  are  equally  ortho- 
dox. To  discriminate  and  say  what  shall  be  considered  a  pious  use, 
and  what  a  superstitious  use  would  be  to  infringe  upon  the  constitu- 
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tional  guarantee  of  perfect  freedom  and  equality  of  all  religions.  The 
right  of  a  person  to  devote  his  property  to  any  purpose  which  he  be- 
lieves to  be  a  religious  purpose,  is  just  as  necessary  to  the  religious 
liberty  guaranteed  by  the  constitution,  as  is  the  right  to  believe  and 
worship  according  to  the  dictates  of  one^s  own  conscience. 

The  wish  of  the  donor  must  be  followed,  and  the  funds  appro 
priated  to  the  procuring  of  masses  to  be  said  in  accordance  with  hK 
instructions. 


MATTER  OF  HAGENMEYER'S  WILL. 
Surrogate' s  Courts  Kings  County  ;  February^  1883 

Will. — Probate. — Validity  of  Direction  to  pay  for  31as8BS.' 
Bequest  for  Charitable  Institutions  to  be  Bblacted. — 

Uses  and  Trusts. 

A  direction  in  a  will,  that  the  executors  pay  from  the  assets  a  sum  ^f 
money  for  the  purpose  of  having  masses  said  for  the  testat^^r^s  sou/, 
is  valid.* 

So  is  a  bequest  in  trust  to  a  religious  corporation  for  the  same  purpose. 

The  doctrine  of  superstitious  uses  which  prohibited  such  bequests  m 
England,  is  against  the  spirit  nf  our  institutions,  and  should  not  be 
adopted  by  our  courts. 

A  bequest  to  a  religious  corporation  for  such  a  purpose,  '*aud  for 
other  charity  institutions  as  the  pastor  of  said  church  sees  fit,'*  is 
valid  within  within  the  rule  in  Power  ©.  Cassidy,  79  A^.  Y.  002  ;t 
subject  however,  in  respect  to  the  gifts  for  charity,  to  the  limitation 
imposed  by  L.  1860,  c.  360,  restricting  devises  and  bequests  by 
testators  leaving  a  family,  etc.,  to  one-half  the  estate. { 

Maria  Hagenmeyer  died  on  February  2,  1882,  leav- 
ing her  last  will  and  testament,  the  third  and  sixth 
clauses  of  which  read  as  follows  : 

*  So  of  a  bequest  for  building  a  convent.  Hughes  ©.  Daly,  49 
Conn.;  abst.  S.  C,  14  lieporUr^  555.  So  of  one  for  the  dissemination 
of  religious  books.  Simpson  v.  Welcome,  72  Me.  406;  B.  C,  39  Am.  E. 
349;  abst.  S.  C,  13  Reporter,  16. 

t  Compare  Henry  Watson  Children*s  Aid  Soc.  t.  Johnson  (Md., 
Oct.,  1881),  13  Reporter,  500;  Hesketh  v.  Murphy,  35  N.  J.  Eq.  23. 

I  See  note  at  the  end  of  this  case. 
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*' Third.  I  further  ordain  and  direct  my  executors, 
hereinafter  named,  to  pay  or  take  from  my  money  the 
amount  of  one  hundred  dollars,  for  the  purpose  that 
masses  shall  be  read  for  my  poor  soul." 

''  Sixth.  After  the  foregoing  bequests  are  paid  and 
discharged  by  ray  executors,  all  the  rest,  residue  and 
remainderof  my  estate,  real  and  personal,  of  any  nature 
and  kind,  I  give,  devise,  and  bequeath  to  the  Soman 
Catholic  Church  of  the  Most  Holy  Trinity,  in  Montrose 
avenue,  Brooklyn,  E.  D.,  for  the  jmrpose  that  some 
masses  shall  be  said  for  my  poor  soul,  and  for  other 
charity  institutions  as  the  pastor  of  said  church  sees  fit." 

Beegen,  Surr.  —  The  contestants  insist  that  the 
foregoing  provisions  are  invalid,  and  I  am  asked,  upon 
admitting  the  will  to  probate,  to  determine  the  validity 
of  the  bequest  in  question,  as  provided  by  section  2624 
of  the  Code  of  Civil  Procedure.*  The  counsel  for  the 
contestants  contends  that  the  third  clause  was  void  for 
the  reason  that  there  was  no  donee,  or  legatee  of  this 
gift,  and  further  that  it  was  given  for  superstitious  uses 
and  therefore  void.  Had  the  decedent  directed  her 
executors  to  expend  one  hundred  dollars  for  the  pur- 
jiose  of  erecting  a  monument  over  her  grave  or  the 
purchasing  of  a  vault  in  which  to  place  her  remains, 
there  could  be  no  question  as  to  the  validity  of  their 
directions  as  long  as  it  did  not  affect  the  right  of 
creditors  (See  Emmons  v.  Hickman,  12  Hun^  425). 
But  in  this  case,  the  direction  is  that  they  take  *'one 
hundred  dollars  for  the  purpose  that  masses  be  read  for 
my  poor  soul."     If  she  had  the  legal  right  to  direct  the 

*  This  section  extends  to  surrogates'  courts  generally,  tlic  power 
formerly  given  by  the  act  of  1870  to  the  court  in  the  city  of  New 
York  to  try  the  validity  or  construction  of  any  clause  in  a  will  when 
contested  on  probate.  This  power,  however,  docs  not  seem  to  be 
conferred  in  case  of  proceedings  to  revoke  probate.  §  2647,  and  Mr. 
Tmioop's  note. 

Vol.  XII. -28 
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manner  of  her  barial,  and  the  expenses  to  be  incurred 
in  so  doing,  it  cannot  be  denied  that  she  also  had  the 
right  to  direct  that  the  amount  named  should  be 
expended  for  masses.  Bat  it  is  contended  that  the 
direction  for  saying  masses  for  the  souls  of  the  dead  is 
void,  because  given  for  superstitious  uses.  That 
doctrine  was  sustained  in  some  of  the  early  English 
cases,  where  a  legacy  for  that  purpose  was  held  void. 
In  the  case  of  West  v,  Shuttleworth,  2  Milne  <fe  K.  684, 
decided  in  1835,  the  Chancellor  says:  *'The  legacies 
in  question  are  not  within  the  terms  of  the  statute  of 
Edward  VI.,  but  that  statute  has  been  considered  as 
establishing  the  illegality  of  certain  gifts,  and  among 
others  the  giving  legacies  to  priests  to  pray  for  the  souls 
of  the-  donors  has  been  decided  to  be  within  the 
superstitious  uses  intended  to  be  suppressed  by  the 
statute.  The  same  doctrine  was  upheld  in  Hath  v. 
Chapman,  2  Drury^  417.  In  another  case,  In  re  Bun- 
dell's  Trust,  30  Beav.  602 ;  31  L,  J.  Ch.  52,  the  muster  of 
the  rolls,  upon  the  principle  of  stare  decisis^  very  re- 
luctantly follows  West  V.  Shuttleworth  {supra\  while 
expressing  great  diflBiculty  whether  gifts  for  religious 
ceremonies  practiced  by  dissenting  classes  of  religion- 
ists might  not  be  practiced  if  not  opposed  to  public  mor- 
ality." Such  a  legacy  was  sustained  as  a  valid  bequest 
in  the  case  of  the  Commissioners  of  Charitable  Doiia- 
tions  and  Bequests  v.  Walsh,  reported  in  a  note  in  7 
Irish  Eq.  17,  and  in  the  subsequent  case  .of  Read  v. 
Hodgekins,  7  Irish  Eq.  17,  such  a  legacy  was  held  to  be 
valid.  While  I  have  been  unable  to  find  any  decision 
in  this  State  upon  the  question,  I  prefer  to  accept  the 
doctrine  laid  down  in  the  Irish  cases,  to  that  of  the  Eng- 
lish, as  more  in  accord  with  equal  religious  toleration  as 
accepted  in  this  country.  I  am  satisfied  that  the  doctrine 
of  superstitious  uses  is  against  the  spirit  of  our  institu- 
tions and  should  not  be  adopted  by  our  courts.  In  this 
case  the  decedent  was  a  member  of  the  Roman  Catholic 
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Church,  and  saying  masses  for  the  souls  of  the  dead  is 
a  ceremony  universally  observed  in  that  church. 

It  appears  to  me  that  such  bequests  cannot  be  said 
to  be  for  superstitious  uses  when  we  find  that  it  is  one 
of  the  articles  of  the  Roman  Catholic  faith,  which  has 
been  adopted  by  millions  of  people  through  the 
civilized  world  as  a  part  of  their  religious  belief. 

In  reference  to  the  sixth  clause  of  the  will  it  is  con- 
ceded that  the  church  therein  named  is  duly  incor- 
porated under  the  law  of  this  State,  and  is  therefore 
authorized  to  accept  legacies. 

But  it  is  further  argued  against  the  validity  of  that 
clause  that  the  latter  portion  of  it  makes  no  definite 
beneficiaries  capable  of  coming  into  court  and  claiming 
the  benefit  bestowed.  In  the  case  of  Power  v.  Cassidy, 
79  N.  r.  602  ;  S.  C,  1  Am.  Proh.  R.  368 ;  aflPg  16  Hun, 
294,  301,  where  the  balance  of  the  testator's  estate  was 
given  to  his  executors  *'to  be  divided  among  such 
Roman  Catholic  charity  institutions  in  the  city  of  New 
York  as ,  the  majority  of  his  executors  should  decide 
and  in  such  proportions  as  they  should  think  proper," 
the  gift  was  held  valid.  The  case  at  bar  differs  from  that 
in  that  it  directs  the  pastor  of  the  church  to  select  the 
charity  institutions  as  subjects  of  her  bounty,  instead 
of  her  executors.  The  beneficiary  need  not  necessarily 
be  described  by  name ;  it  is  sufficient  if  he  is  so  described 
that  he  can  be  ascertained  and  known  when  the  right  to 
receive  the  gift  arrives  (Holmes  r>.  Mead,  62  N.  T.  332). 

I  am  therefore,  of  the  opinion  that  both  clauses 
must  be  construed  as  valid,  the  latter  clause  being 
subject  to  the  limitation  imposed  by  chapter  360,  Laws 
of  I860.* 

*  In  connection  with  that  act,  which  applies  to  every  **  benevo- 
lent, charitable,  literary,  scientific,  religious  or  missionary  society, 
association  or  corporation,"  and  is  applicable  to  foreign  corporations. 
See  §6  of  the  general  act  (for  the  formation  of  corporations  for  *^  be- 
nevolent,  charitable,   literary,  scientific,   missionary  or  mission  or 
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other  BuDday-school  purposes,  or  for  the  purpose  of  mental  improTe- 
ment  in  religious  knowledge,  or  the  furtherance  of  religious  opinion.*' 
L.  1848,  c.  819,  iljBS  amended  by  L.  1872,  c.  649,  and  further  extended 
in  purposes  by  L.  1870,  c.  51),  by  which  the  share  which  a  corpora* 
tion  formed  under  that  act  may  take  is  restricted  to  one- fourth  of  the 
estate.  This  restriction,  it  is  held,  applies  also  to  any  corporation 
formed  under  a  special  charter  which  contains  the  usual  clause,  making 
it  subject  to  *'all  provisions  of  law^'  iftEecting  devises,  &c.  Kerr  «. 
Dougherty,  79  K  T.  827;  aflTg  17  Hun,  841,  which  modifies  59 
Row.  Pr,  44.  As  to  the  application  of  the  restrictions  in  these  acts 
to  foreign  corporations  and  to  churches  or  "religious  corporations,'* 
see  Hollis  v.  Hollis,  29  Hun^  825,  and  Stevenson  v.  Short,  Ct.  of  App.. 
1888,  not  yet  reported. 


DINSMORE  V.  N.  Y.  BOARD  OP  POLICE. 

Superior  Court  of  the  City  of  New  York ;  Special 

Term,  December^  1882. 

Injunction  against  Public  Officebs. — Sunday  Laws. 

A  court  of  equity  has  power  to  grant  an  injunction  in  an  action 
against  the  Board  of  Police  of  the  city  of  New  York,  a  corporation, 
to  restrain  them  from  interfering  with  the  necessary  operations  and 
business  of  an  express  company  engaged  in  the  business  of  inter- 
state commerce^  even  though  a  law  of  the  State  of  New  York 
prohibits  any  such  operations  and  business  on  Sunday,  and  such 
interference  was  pursuant  to  such  law.* 

It  uema^  that  the  provisions  of  the  Penal  Code  of  Kew  York  and 
particularly  §263, — by  which  **all  manner  of  servile  labor,  on  the 
first  day  of  the  week,  is  prohibited,  excepting  in  works  of  necessity 
or  charity,"! — in  so  far  as  they  authorise  an  interference  by  the 

^  For  recent  cases  as  to  the  right  of  a  railroad  company  as  a 
common  carrier,  to  make  its  own  contracts  and  disregard  any  laws  of 
a  State  which  seek  to  regulate  shipments  to  points  beyond  the  limits 
of  the  State,  such  laws  being  repugnant  to  the  federal  constitution, 
see  Carton  v,  Illinois  Central  Rw.  Co.,  Supreme  Court,  Iowa,  July 
id,  1882. 

f  Amended  May  5,  1883,  ch.  858,  so  as  to  read  as  follows:  '*§  263. 
All  labor  on  Sunday  is  prohibited,  excepting  the  works  of  necessity 
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police  with  the  inter-state  traffic  of  common  carriers,  are  repugnant 
to  art.  1,  §  8,  subd.  8  of  the  Constitution  of  the  United  States,  and 
void ;  and  that  such  interference  cannot  be  asserted  as  an  exercise 
of  the  police  power  of  a  State  of  the  United  States. 

It  seetMf  however,  that  a  different  rule  prevails  where  the  State  is 
both  the  initial  and  terminal  point  of  commerce.  In  such  case,  a 
State  of  the  United  States  may  lawfully  interdict  a  carrier  from 
transacting  its  ordinary  business,  and  from  receiviug  and  deliver- 
ing non-perishable  merchandise  on  Sunday  under  ordinary  circum- 
stances. 

In  this  case,  an  injunction  was  granted  to  restrain  the  Board  of 
Police  of  the  city  of  New  York  from  interfering  with  an  express 
carrier^s  transpKrtation  of  freight  between  States  of  the  United 
States,  and  denied  as  to  domestic  matters,  that  is,  as  to  goods  to 
be  received  and  delivered  within  the  city  of  New  York. 

Motion  to  continue  an  injunction. 

The  plaintiff,  William  B.  Dinsmore,  as  President  of 
the  Adams  Express  Company,  an  incorporated  associ- 
ation, brought  this  action  to  restrain  the  defendant, 
"  The  Board  of  Police  of  the  City  of  New  York,"  from 
arresting,  impeding  or  interfering  with  the  employees 
of  the  Adams  Express  Company  on  any  Sunday  there- 
after, and  particularly  to  restrain  defendants  from  dis- 
turbing the  ordinary  business  of  the  Adams  Express 
Company  on  Sundays. 

The  complaint  alleged,  among  other  things,  the 
nature  of  the  plaintiff's  business  as  dispatch  carriers, 
and  the  perishable,  fragile,  and  important  nature  of 
many  articles  transported  by  plaintiff ;  it  also  alleged 
facts  tending  to  show  that  such  business  was  carried 
'  on  between  the  Eastern  and  Western  States  of  the 
United  States,  the  city  of  New  York  being  the  termi- 
nus of  various  trunk  lines  of  communication  and  the 
place  of  trans-shipment  between  such  States.   That  the 

or  charity.  In  works  of  necessity  or  charity  is  included  whatever  is 
needful  during  the  day  for  the  good  order,  health  or  comfort  of  the 
community. " 


V 
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Adams  Express  Company  did  not  own  the  vehicles  of 
communication  between  such  States,  but  rented  an 
allotted  space  in  such  vehicles,  and  were  under  an  ob- 
ligation to  remove  the  contents  under  their  dominion 
on  or  shortly  after  arrival.  That  many  of  the  articles 
they  transported,  and  much  of  the  contents  of  such 
vehicles,  must  be  moved  through  the  city  of  New  York 
on  Sunday  or  else  deteriorate  greatly  and  in  some  in- 
stances be  destroyed.  The  complaint  also  averred  the 
approach  of  Christmas  and  New  Year's  day,  and  the 
fact  that  they  fell  on  Monday  of  1882  and  1883,  and 
that  consequently  in  the  usual  course,  an  immense 
mass  of  viands  requiring  immediate  delivery  must  be 
moved  on  the  Sundays  preceding  the  holidays  in  ques- 
tion, or  be  subject  to  the  vicissitudes  of  *the  weather 
and  to  destruction  by  reason  of  the  delay  incident  to  a 
stoppage  of  plaintiffs  business  on  the  Sundays  pre- 
ceding such  holidays.  It  was  further  alleged  that  the 
express,  before  such  holidays,  was  largely  used  for  the 
transmission  of  matter  which  had  its  origin  in  charity 
or  affection. 

The  complaint  also  showed  that,  were  there  any 
communication  by  rail  between  Jersey  City  and  the 
Grand  Central  Depot  (the  point  of  departure  and  arri- 
val for  the  Eastern  States),  that  under  section  5258  of 
the  Revised  Statutes  of  the  United  States,  it  would  be 
the  right  of  carriers,  to  traverse  such  line  of  connection, 
and  that  the  State  of  New  York  could  not  arrest  such 
connection  under  any  claim  of  police  powdr.  That  in 
the  absence  of  any  such  connection  by  rail  the  Adams 
Express  Company  had  for  years  acted  as  the  conduit 
of  delivery  for  merchandise,  valuables  and  various  arti- 
cles between  Jersey  City  and  the  Grand  Central  Depot, 
and  that  such  business  was  virtually  within  the  pur- 
view of  such  act  of  Congress. 

It  was  farther  alleged  that  the  Board  of  Police  had 
arrested,  and  threatened  to  continue  to  arrest  the  vari- 
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0U8  agents  and  servants  of  the  Adams  Express  Com- 
pany for  violations  of  the  Penal  Code  in  that  they 
worked  in  the  business  of  such  express  company  on 
Sundays.  And  that  the  plaintiflf  was  remediless  by  the 
course  of  the  common  law ;  that  procuring  the  dis- 
charge of  the  arrested  servants  on  habeas  corpus  would 
not  prevent  the  injury  to  plaintiflf' s  property  in  the 
custody  of  such  servants.  It  was  also  averred  tliat  the 
defendant  itself  had  requested  plaintiflf  to  institute  a 
suit  and  to  procure  an  injunction  to  restrain  the  inter- 
ference of  the  police. 

The  defendants,  by  the  counsel  to  the  corporation, 
interposed  an  answer  to  the  complaint.  This  answer 
consisted  of  formal  denials  of  knowledge  or  belief,  or 
upon  information  or  belief.  The  motion  for  continu- 
ance of  the  injunction  was  heard  on  the  complaint  and 
answer,  and  affidavits  corroborative  of  the  complaint. 
The  further  facts  appear  in  the  opinion. 

Clarence  A.  Seward  {BlatcTiford,  Seward,  Griswold, 
and  Da  Costa\  for  plaintiff. — I.  This  court  has  jurisdic- 
tion to  grant  the  injunction  sought.  The  defendant  is 
estopped  from  denying  the  jurisdiction,  having  re- 
quested plaintiff  to  bring  this  suit  (Railway  Co.  v. 
McCarthy,  96  U.  S.  258-267).  The  defendant,  by 
requesting  plaintiff  to  bring  suit  for  an  injunction, 
selected  its  form  and  procedure,  and  cannot  change  its 
ground  and  contend  that  the  remedy  is  at  law  (Bank 
of  Utica  V.  City  of  Utica,  4  Paige,  399  ;  Curtis  v.  Pox, 
47  N.  Y.  299,  302). 

IL  It  is  quite  clear  that  there  is  no  plain,  complete, 
and  adequate  remedy  at  law,  and  that  the  case  is  justi- 
ciable in  chancery  and  not  at  law. 

III.  Even  if  there  were  an  action  at  law  it  was  evi- 
dent that  it  could  be  availed  of  only  by  a  multiplicity 
of  suits  ;  and  equity  had  under  a  bill  of  peace  jurisdic- 
tion (Mohawk  &  Hudson  R.  R.  Co.  v,  Artcber,  6  Paige^ 
83). 


" 
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IV.  Neither  the  dignity  of  the  defendant  as  a  legis- 
lative corporation,  nor  the  gravity  of  the  duties  which 
it  is  called  upon  to  perform,  >yithdrew  the  defendant 
from  I  he  consideration  of  the  court,  if  the  right  of 
property  and  of  injury  thereto  was  involved.  Boards 
of  health,  similarly  situated,  have  been  enjoined  (Glos- 
sop  V.  Heston,  &c.,  L.  R.  12  Ch,  Div,  102;  Attorney- 
General  V.  Hackney  Local  Board,  L.  H.  20  Bq.  Cas: 
626;  Mayor,  &c.  o.  Rural,  &c.,  L.  R.  1  ExcJi,  Div. 
344 ;  Stage  Horse  Cases,  15  Abb.  Pr.  N.  S.  51.  66).  So 
wrongful  exercise  of  statutory  right  will  be  enjoined 
(Shawo.  Earl  of  Jersey,  L,  R.  4  Ca7?i.  PL  Dfv,  359 ; 
Shermans.  Wright,  49  A\  Y,  227,  232). 

V.  Tl»e  matter  being  justiciable,  the  question  .  is 
whether  the  acts  of  the  defendant  have  tended  to  the 
injury  of  the  property  of  the  public  in  the  custody  of 
the  i)laintiflf  ?  Section  603  of  the  Code  of  Civil  Proce- 
dure refers  to  an  injury  to  physical  property,  but 
equity  will  not  stay  its  hand  because  tho  injunction  at 
the  same  time  protects  the  owner,  as  well  as  his  prop- 
erty (Emperor  of  Austria  v.  Day,  3  De  Gex,  F.  &  J, 
217,  240).  Where  the  injury  to  property  is  beyond 
question,  equity  never  hesitates  to  interfere  by  injunc- 
tion. The  English  judicature  act,  subsection  8,  is  less 
broad  than  section  603  of  the  Code  of  Civil  Procedure 
of  New  York,  and  in  England  the  remedy  is  frequently 
applied  to  arrest  an  injury  to  property  (Saxby  v. 
Esterbrook,  L.  R.  3  Com.  PI.  Din.  339 ;  Thorley,  &c. 
Co.  V.  Masson,  L.  R.  14  Ch.  Div.  582  763  ;  Thomas  v. 
Williams,  L.  R.  14  Ch.  Div.  864 ;  Thorley,  &c.  Co.  v. 
Masson,  L.  R.  6  Ch.  Div.  582 ;  Hill  v.  Davies,  L.  R,2l 
Ch.  Div.  798).  It  is  obvious  that  the  injury  here  is 
irremediable  and  irreparable,  unless  enjoined  {Story's 
Eq.  Jur.  %  926). 

VI.  Courts  of  equity  will  enjoin  public  function- 
aries Avhen  they  depart  from  the  power  which  the  law 
has  vested  in  them  and  assume  to  themselves  a  power 
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over  property  which  the  law  does  not  give  them  {Story 
Eq.  Jut.  %  965  a  ;  Wood  v.  City  of  Brooklyn,  14  Barb. 
425).  Davis  v.  The  American  Society,  &c.,  75  K  Y.  362, 
364,  does  not  oppose  this.  The  Penal  Code  does  not 
justify  any  injurj'^  to  property.  If  it  read  as  broadly 
as  defendants  contend,  then  the  question  arises,  is  it 
constitutional?  (Calder  v.  Bull,  3  Dallas^  d&Q\  Gunn 
V.  Barry,  15  Wall.  610  ;  Osborne  v.  Nicholson,  13 
Wall  654  ;  Taylor  v.  Porter,  4  Hill,  140,  146. 

VIII.  Section  263  of  the  Penal  Code  does  not  pro- 
hibit plaintiflF's  business ;  assuming  ''  servile  labor"  to 
retain  its  primary  significance,  work  i^erformed  by 
servants  for  the  express  business  is  ^'a  work  of  neces- 
sity or  charity."  That  which  tends  to  protect  prop- 
erty or  life  is  a  work  of  necessity  (People  ex  rel. 
Lawrence  v.  Lj^ons,  5  Hun^  643  ;  Parmalee  v,  Wiiks, 
22  Barb.  639 ;  Crocket  v.  State,  33  Ind.  416  ;  Turners. 
State,  67  Ind.  595 ;  Sun  Printing  &  Pub.  Assoc,  v. 
Tribune  Assoc,  44  Super.  CI.  [/.  &  S.']  136,  141  ;  Mer- 
ritt  V.  Earle,  31  Barb.  38;  affirmed  in  29  iV.  Y.  115; 
Commonwealth  v.  Knox,  6  Mass.  76 ;  Flagg  v.  Mill- 
bury,  4  CusJi.  [58  Mass.']  243  ;  Aldrich  v.  Blackstone, 
128  Mass.  148 ;  McGatrick  v.  Mason,  4  Ohio  81.  566  ; 
Whitcomb  v.  Gilman,  35  Vermont^  297;  Sparhawk  v. 
Union  Passenger  Ry.  Co.,  54  Penn.  SI.  401  ;  Murray  v. 
Commonwealth,  24  Penn.  St.  270).  In  this  State  a  car- 
rier may  lawfully  contract  to  carry  on  Sunday  (Carroll 
V.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126  ;  S.  C,  17 
Am.  R.  221 ;  affirming  65  Barb.  32  ;  Wood  v.  Erie  Ry. 
Co.,  72  N.  Y.  196  ;  S!  C,  28  Am.  JR.  125 ;  affirming  9 
/run,  048 ;  Philadelphia,  W.  &  B.  R.  R.  Co.  v.  Phila- 
delphia,  &c.  Steam  T.  Co.,  23  Bow.  [U.  ^.]209).  If 
he  may  contract  it  is  difficult  to  perceive  why  he  can- 
not fulfill,  if  it  tends  to  the  preservation  of  the  subject 
matter  (Powhattan  &  Co.  v.  Appomattox  R.  R.  Co., 
24  How.  [  U,  S.]  247,  258). 

IX.  If  the  plaintiff's  business  on  Sunday  is  wholly 
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prohibited  by  the  Penal  Code,  then  sach  provisions  of 
the  Penal  Code  are  anoonstitutional  and  void.  Jarls- 
diction  over  inter-state  commerce  cannot  be  conferred 
upon  a  State  by  an  assertion  of  the  police  power  (Rail- 
road Co.  V.  Hnsen,  95  U.  &  465,  469 ;  Connty  of  Mo- 
bile V.  Kimball,  102  IT.  S,  [12  OUo]  691,  702 ;  Meyers  ». 
Chicago,  R.  I.  &  P.  R.  Co.,  57  loway  555).  The  Revised 
Statutes  of  the  United  States  (§  5258),  give  to  the  New 
Jersey  and  New  York  railroads  a  right  to  connect  with 
eacli  other,  and  when  so  connected  a  further  right  to 
convey  through  or  across  any  State.  This  statute  was 
declared  to  have  been  enacted  for  the  purpose  of  pre- 
venting trammels  by  State  legislatures  upon  inter- 
state commerce,  and  to  prevent  the  creation  of  such 
trammels  in  the  future  (Railroad  v.  Richmond,  19 
Wall,  584).  Here  the  Adams  Express  Company  acts 
as  the  connecting  link  within  the  purview  of  the  pro- 
tective scope  of  such  statute.  If  the  code  is  unconsti- 
tutional it  is  clear  the  injunction  should  be  continued 
{Joyce  on  Inj.  737 ;  Holt  v.  Commissioners  of  Excise, 
31  Hoio.  Pr.  334,  339,  note). 

George  P.  Andrews^  counsel  to  the  corporation,  for 
the  defendant. 

AuNOUX,  J: — Plaintiffs,  so  far  as  the  case  before  me 
shows,  transact  business  of  a  threefold  character,  (the 
first  of  which  is  the  most  important),  being  (1)  the 
transmission  of  express  matter  in  transit  through  the 
State  of  New  York,  and  in  part  through  the  city  of 
New  York ;  (2)  the  receipt  of  freight ;  and  (3)  the 
delivery  of  freight  in  this  city.  The  defendants  have 
threatened  to  arrest  this  business  on  Sunday,  and  the 
plaintiffs  have  prayed  for  an  injunction  against  such 
interference. 

So  far  as  the  power  of  the  court  is  concerned,  to 
grant  an  injunction  where  the  defendants  threaten  to 
interfere  with  the  business  of  plaintiffs,  the  question 
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has  been  examined  and  determined  in  favor  of  the 
power  of  the  coart  in  a  proper  case,  in  The  Manhattan 
Iron  Works  v.  The  Board  of  Police,  and  which  can  be 
fortified  by  the  authorities  cited  by  the  learned  coun- 
sel for  plaintiffs.  Campbell,  Ld.  Ch.  J.,  in  Emperor  of 
Austria  v.  Day,  3  De  Oex,  F.  <&.  J.  217,  240,  said: 
"  This  court  has  jurisdiction  by  injunction  to  protect 
property  for  an  act  threatened,  which,  if  completed, 
would  occasion  a  right  of  action." 

Even  if  an  erroneous  conclusion  had  been  arrived 
at  in  that  case,  the  court  unquestionably  has  jurisdic- 
tion  in  this  case,  for  the  reason  that  the  defendants 
suggested  to  plaintiff  that  this  course  should  be  pur- 
sued, as  appears  by  the  papers  presented  to  the  court 
(See  authorities  ou  plaintiff's  brief). 

This  case  involves  the  consideration  of  two  ques- 
tions :  First,  the  inter-state  express  traffic ;  and, 
second,  the  domestic  business  of  the  plaintiff. 

In  respect  to  the  first,  the  complaint  shows  that  the 
pla,intiffs  have  no  means  of  storage  of  the  goods  in 
transit,  either  at  Jersey  City  or  at  the  Grrand  Central 
Depot.  The  result  would  be  to  permit  the  railroad  to 
discharge  the  goods  into  the  street  and  compel  the 
plaintiff  there  to  place  guards  over  it,  with  the  conse- 
quent risk  of  theft,  and  damage  by  the  elements. 

It  cannot  be  presumed  that  the  Legislature  passed 
this  law  to  deprive  citizens  of  rights  vested  in  them  by 
existing  laws,  unless  for  the  benefit  of  the  whole  com- 
munity, and  on  making  full  satisfaction  (Calder  v. 
Bull,  3  DalL  386).  Such  a  presumption  would  be,  to 
use  the  language  of  the  supreme  court  of  the  United 
States,  in  Gunn  v.  Barry,  15  Wall.  610,  "contrary  to 
reason  and  justice,  and  to  the  fundamental  principles 
of  the  social  compact." 

If  the  Penal  Code  is  susceptible  of  any  such  con- 
struction, however,  as  would  interfere  with  the  inter- 
state traffic  of  the  plaintiff,  such  provisions  are  uncon- 
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stitational  and  void,  because  they  violate  the- provisions 
of  the  Constitution  of  the  United  States,  which  delegates 
to  Congress  the  exclusive  power  to  regulate  commerce 
among  the  several  States  ( U.  S.  Const.y  art.  I.,  §  8,  snbd. 
3).  This  is  decided  by  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Husen  (95  U.  S.  [5  Otto]  465, 
469),  so  that  whatever  doubt  may  have  heretofore 
existed  respecting  the  right  of  a  State  under  its  police 
power  to  arrest  inter-state  commerce  heretofore  exist- 
ing, such  doubt  has  been  forever  removed. 
That  case  presented  the  following  facts 
The  State  of  Missouri  passed  a  statute  prohibiting 
the  introduction  into  that  State  of  certain  cattle  during 
eight  months  of  each  year,  and  if  transported  by  any 
railroad,  making  it  liable  for  damages  arising  from 
disease.  Husen  brought  the  action  against  the  Han- 
nibal and  Saint  Jo  R.  R.  for  violation  of  that  law,  and 
recovered  judgment,  which,  on  appeal,  was  affirmed. 
The  railroad  company  then  took  the  case  by  writ  of 
error  to  the  supreme  court  of  the  United  States.  The 
supreme  court  unanimously  reversed  this  judgment,  on 
the  ground  that  this  absolute  prohibition  was  an  un- 
lawful restraint  of  commerce  by  the  State.  It  cannot 
be  doubted  that  if  eight  months  is  thus  obnoxious,  fifty- 
two  days  would  be  equally  so.  If  fifty-two  days  con- 
secutively would  be  obnoxious,  then  fifty-two  days 
hebdomadally  arranged  would  be  equally  so.  For  the 
court  say:  " Transportation  is  essential  to  commerce, 
or  rather,  it  is  commerce  itself ;  and  every  obstacle  to 
it  or  burden  laid  upon  it  by  legislative  authority  is 
regulative  (Caseaof  State  Freight  Tax,  15  TFaff.  232; 
Ward  V.  Maryland,  12  Id.  418;  Walton  v.  Missouri, 
91  U.  S.  275 ;  Henderson  v.  Mayor,  &c.  of  N.  Y.,  92 
ir.  JS.  259;i(phy  Lung  v.  Freeman,  Id.  275)."  The 
court  then  proceed  to  examine  the  right  of  the  State 
to  regulate  commerce  under  its  police  i>owers,  and  adds, 
"But  whatever  maybe  the  nature  and  reach  of  the 
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police  power  of  a  State,  it  cannot  be  exercised  over  a 
subject  confided  exclusively  to  commerce  by  the  Fede- 
ral Constitution.  It  cannot  invade  the  domain  of  the 
national  government." 

And  in  County  of  Mobile  v,  Kimball,  102  U.  S.  691, 
the  same  court  held  that  commerce  among  the  States 
consists  in  intercourse  and  traffic,  including  in  these 
terms  the  transportation  of  property  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities. 

These  authorities  must  be  accepted  as  decisive  upon 
this  question,  and  therefore,  this  court  must  hold  that 
so  far  as  the  Sunday  laws  attempt  to  restrict  the  trans- 
portation of  merchandise  by  the  plaintiflE  consigned 
beyond  the  State  on  one  side  to  be  delivered  beyond 
the  State  on  the  other  side,  they  are  unconstitutional 
and  void  under  the  constitution  of  the  United  States. 

A  different  rule  prevails,  however,  where  the  State 
is  the  initial  and  terminal  point:  There  the  regulation 
above  quoted  has  no  application.  The  State  may 
restrict  or  prohibit  the  business  to  be  therein  transacted, 
provided  it  does  not  violate  well-known  rules  of  legis- 
lation and  equity.  The  court  in  the  case  last  above 
cited,  102  IT.  8.  699,  adds  to  this  opinion,  this :  ''  The 
States  have  as  full  control  over  their  purely  internal 
commerce  as  Congress  has  over  commerce  among  the 
oeveral  States  and  with  foreign  nations." 

So  where  a  thing  may  lawfully  be  done  but  a  certain 
method  is  ordained  to  be  malum  prohibitum^  the  law 
must  be  enforced  and  cannot  be  restrained  by  injunc- 
tion. This  distinction  is  clearly  pointed  out  in  Davis 
r.  American  Society  for  the  Prevention  of  Cruelty  to 
Animals  (75  N.  Y,  362).  The  law  made  cruelty  an 
offense.  Plaintiffs  were  extensively  engaged  in  the 
business  of  slaughtering  hogpa.  The  president  of  the 
defendant  announced  that  they  must  discontinue 
slaughtering  hogs  by  the  methods  then  used,  and  that 
he  would  arrest  all  persons  engaged  in  it  and  stop  their 
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basiness  as  often  as  he  found  plaintiiTs  conducting  it. 
in  that  wav.  Observe  that  it  was  not  the  fact  of  kill- 
ing  the  animals  that,  in  the  eye  of  the  law,  constituted 
the  offense,  but  it  was  the  method  that  plaintiffs 
adopted.  So  in  the  case  at  bar,  it  is  not  every  act  that 
plaintiffs  may  do  on  Sunday  that  is  unlawful,  nor 
every  act  exempt. 

It  must  depend  upon  the  nature  and  necessity  of 
the  act.  There  may  be  perishable  articles  in  their  pos- 
session whose  delivery  is  essential  and  necessary  to  its 
owners.  The  plaintiff  certainly  would  not  be  justified 
(and  its  distinguished  counsel  has,  in  the  beginning  of 
his  argument,  forestalled  any  such  supposition),  and 
consequent  result  in  transacting  its  ordinary  business, 
or  receiving  and  delivering  non-perishable  merchandise 
on  Sunday  under  ordinary  circumstances. 

No  general  rule  can  be  laid  down  to  govern  such  a 
case.    They  must  be  dealt  with  as  they  arise. 

Therefore,  as  to  domestic  matters,  that  is,  goods  to 
be  received  and  delivered  in  this  city,  the  injunction  is 
denied  ;  as  to  goods  in  transit  the  injunction  against 
defendants  is  continued. 


MANHATTAN  IRON  WORKS  COMPANY  v. 

FRENCH. 

Ifew  YotTc  Superior  Court;  Special  Term^  December ^ 

1882. 

InJXTNCTION  AOAIltST  PUBLIC  OfFICBBS. — SUKDAT  LaWS. 

A  conrt  of  eqnity  has  power  in  a  proper  action,  to  enjoin  the 
police  authority  of  the  State  from  interfering  with  the  business 
and  property  of  a  manufacturer  engaged  in  continuing  tho 
business  of  manufacturiog  on  Sunday,  even  though  such  interfer- 
ence was  under  color  of  a  statute  of  New  York,  if  it  appear  that 
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such  manufacturing  business  can  not  be  discontinued  on  Sunday 

without  destruction  of  property,  or  irreparable  loss  and  damage 

thereto.* 
It  teems,  that  a  threatened  invasion  of  a  right  when  not  denied,  is  to 

be  taken  as  proved,  and  tlie  court  may  enjoin  in  a  proper  case  the 

execution  of  the  threat. 
While  a  court  of  equity  will  not  enjoin  an  arrest  for  crime,  it  will 

interfere  to  prevent  the  destruction  of  property  even  though  in 

effect,  it  enjoin  an  arrest  for  crime.f 
The  cases  of  Davis  v.  American  Society  for  the  t^revention  of  Cruelty 

to  Animals,  75  K  Y.  803;  Burch  t>.  Cavanaugh,  12  AB,  Pj\  N,  8, 

410;  Murphy  e.  Board   of   Police  of  N.   Y.,  11   Ahb.  N,   C.  337, 

— distinguished. 
Neither   section  263  of   the  New   York   Penal  CodeJ    nor  section 

•    ^ 

♦  The  rule  in  Smith  «,  Wilcox,  24  N,  T.  853,  that  a  contract  for 
the  publication  of  an  advertisement  in  a  Sunday  newspaper  was  void 
(before  the  act  of  1862) — was  approved  and  followed  in  Shaw  v. 
Williams  (Sup'm.  Ct.  of  Ind.  Mar.  16,  1883),  15  Reporter,  688,— hold- 
ing that  a  notice  of  sheriff's  sale  published  in  a  Sunday  paper  is  not 
sufficient  notice. 

t  Compare  Barlow  «.  Vestry  of  St.  Mary  Abbotts  (Chan.  Div.  of 
the  English  Court,  February,  1883),  48  Law  Times  B.  JV.  S,  348;  S. 
C,  31  Weekly  Rep,  514;  an  action  by  a  mortgagee  of  real  estate, 
to  enjoin  the  vestry  of  a  parish  from  carrying  into  effect  an  order 
which  they  had  obtained  from  a  police  magistrate  for  the  demo- 
lition of  a  part  of  a  building,  on  the  ground  that  it  extended  beyond 
the  line  and  was  a  public  obstruction. 

Bacon,  J.,  granted  the  injunction,  saying:  **It  is  said  I  have  no 
jurisdiction.  That  was  said,  I  suppose,  because  something  must  be 
said.  I  hope  that  I  have  jurisdiction  to  protect  the  owner  of  property 
against  what  seems  to  me  to  be  a  most  wrongful  act,  although  \i  is 
enforced  by  the  order  of  a  police  magistrate  under  the  statute.  Of 
course,  the  magistrate's  order  is  entitled  to  all  respect,  and  nobody 
would  imagine  I  fail  in  respect  to  his  order,  or  have  anything  to  say 
against  it,  except  that  whicli  the  case  forces  me  to  say.  I  say  that 
be  has  misread  this  act  of  parliament.  If  he  had  read  it  properly,  he 
would  have  known  that  it  only  authorized. him  to  prevent  any 
obstruction  by  any  one  in  the  line  of  houses  in  which  his  edifice, 
structure  or  building,  or  whatever  it  was,  was  situate.  The  magistrate 
has  misunderstood  his  power,  and  made  an  order  which  is  against 
this  plaintiff  and  ought  to  be  inoperative.  I  think  therefore,  that 
the  plaintiff  is  entitled  to  the  protection  which  he  asks." 

X  See  preceding  case,  ante^  p.  486. 
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266  thereof, — by  whicli  **  all  trades,  manufactures  and  mechan- 
ical  emph>yments  on  the  first  day  of  the  week  are  prohibited/'* 
— prohibit  works  of  necessity  from  being  continued  or  performed 
on  Sunday. 
It  seems^  that  the  business  of  an  iron-master  when  engaged  on  Sunday 
in  a  process  of  smelting  iron  and  other  metallic  ores,  which  process 
or  processes  cannot  be  interrupted  on  Sunday  without  irreparable 
loss  and  damage  to  property,  is  to  be  regarded  as  a  work  of 
necessity,  within  the  meaning  of  the  statute  of  New  York  regulating 
the  observance  of  Sunday. 

Motion  to  continue  an  injunction. 

The  t)laintiflf,  a  manufacturing  corporation,  brought 
this  action  against  Stephen  B.  French  and  others,  com- 
posing the  board  of  commissioners  of  the  police  de- 
partment of  the  city  of  New  York,  George  W.  Walling, 
superintendent  of  police,  and  Jacob  Siebert,  captain  of 
police  for  the  Thirtieth  Police  Precinct  in  said  city. 

The  complaint,  corroborated  by  affidavits,  showed, 
among  other  things,  the  existence  of  the  plaintiflFs 
business  (as  an  iron-master),  prior  to  the  enactment 
of  the  Penal  Code ;  a  threatened  stoppage  of  the 
plaintiff's  business  by  the  police,  pursuant  to  the  stat- 
ute called  the  Sunday  law,  and  the  damage  which  would 
inevitably  ensue  if  the  plaintiff's  blast  furnaces, 
engaged  in  smelting  ores,  were  interfered  with  by  the 
defendants.  The  plaintiffs  proved,  and  it  was  not 
denied,  that  it  was  impossible  to  stay  the  operations  of 
the  blast  furnaces  on  Sunday  without  a  total  destruc- 
tion of  that  branch  of  industry.  The  further  facts 
appear  in  the  opinion. 


*  Amended  May  5,  1883,  p.  541,  c.  358,  so  as  to  read  as  follows: 
"  §266.  All  trades,  manufactures,  agricultural  or  mechanical  employ- 
ments upon  the  first  day  of  the  week  are  prohibited,  except  that 
when  the  same  are  works  of  necessity,  they  may  be  performed  on  that 
day  in  their  usual  and  orderly  manner,  so  as  not  to  interfere  with  the 
repose  and  religious  liberty  of  the  community." 
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John  E.  Devlin  {Devlin  <6  MiUer\  for  plaintiflfs 
and  motion. 

Oeorge  P.  Andrews^  counsel  to  the  corporation,  op- 
posed. 

Aknoux,  J. — It  is  indisputably  established  by  the 
evidence  produced  on  the  hearing,  that  in  the  present 
condition  of  metallurgical  science  and  skill  it  is  im- 
possible to  maintain  a  blast  furnace  \f ithout  replen 
ishing  the  fires  within  every  twenty-four  hours.  The 
affidavit  of  Mr.  William  E.  Dodge  is  conclusive  upoa 
this  point.  I  can  infer  from  the  evidence  that  Mr. 
Dodge  has,  for  nearly  half  a  century,  by  precept  and 
by  example,  endeavored  to  secure  sanctified  observance 
of  Sunday  as  a  Christian  day  of  rest.  Now,  Mr.  Dodge 
testifies  that  he  is  acquainted  with  this  business  in 
England  and  the  United  States ;  that  in  his  earnest 
desire  to  relieve  his  workmen  from  labor  on  Sunday  he 
offered  a  reward  of  $1,000  to  any  one  who  would  invent 
or  devise  any  method  by  which  such  labor  could  be 
avoided,  and  that  it  had  never  been  accomplished.  The 
evidence  likewise  fully  establishes  that  the  business  is 
necessary.  This  has  been  so  decided  in  Pennsylvania 
and  Indiana.  In  many  cases  there  is  a  border  line  of 
doubt,  but  in  this  case  there  can  be  none  as  to  the 
necessity.     The  use  of  iron  is  essential  to  civilization. 

The  complaint  alleges  that  the  plaintiffs  only  per- 
form the  work  on  Sunday  that  is  necessary  to  prevent 
the  chilling  of  the  furnace,  and  that  the  defendants 
threaten  to  interfere  therewith.  And  this'allegation  is 
not  denied  by  defendants.  It  is  therefore  established. 
In  a  recent  case  where  a  threat  was  alleged  and  denied 
this  court  held  that  there  was  no  ground  for  injunction 
(^lieiff  V.  Western  Union  Tel.  Co.).  In  the  case  of  Clark 
V.  N.  Y.  Life  Ins.  and  Trust  Co.  (84  N.  Y.  33),  the  de- 
fendants threatened  to  build  on  the  corner  of  Twenty- 
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first  street  and  Broadway  to  the  line  of  the  street.  No 
overt  act  had  been  committed.  The  intention  was  not 
denied.  The  court  held  it  had  jarisdiction  to  interfere 
by  injunction. 

The  only  question  raised  by  the  corporation  counsel 
in  this  case  is  the  power  of  this  court  to  enjoin  the  de- 
fendants. He  contends  that  the  proper  course  for  plain- 
tiff is  to  submit  to  the  arrest  of  its  servants,  defend 
them  before  a  magistrate,  and  if  convicted,  sue  out  a 
writ  of  habeas  corpus;  and  he  further  contends  that 
this  court  has  no  jurisdiction.  If  this  court  has  no 
equity  jurisdiction  in  this  case  and  this  injunction  is 
consequently  denied,  the  presumption  is  that  the  de- 
fendants will  execute  their  threats.  Let  us  contemplate 
a  possible  result  in  that  event.  The  men  are  arrested 
and  held  by  the  magistrate,  on  habeas  corpus  the  pris- 
oners are  remanded,  on  review  the  convictions  are 
affirmed,  and  on  writ  of  error  to  the  court  of  appeals 
they  are  reversed.  In  the  meantime  the  furnace  has 
chilled,  that  is,  the  molten  mass,  for  want  of  fuel,  has 
become  solidified  so  that  the  iron,  the  flux,  the  fire- 
brick are  all  bound  together  in  one  indivisible  m«ass. 
This  is  a  matter  so  serious  that  it  costs  $40,000  to  rem- 
edy. But  this  is  not  all:  the  furnaces  have  tojstanu 
idle  during  the  pending  of  the  appeal,  the  skilled  labor 
employed  has  been  scattered,  and  the  contracts  unful- 
filled that  have  been  previously  made  and  for  which 
heavy  damages  have  been  incurred.  In  a  word,  the 
plaintiff  has  been  ruined.  For  all  this  it  has  no  redress. 
The  defendants  as  public  officers  acting  under  the  law 
assume  no  responsibility  for  their  conduct.  And  yet 
the  courts  cannot  interfere,  is  the  assertion  of  tlie 
learned  corporation  counsel.  If  this  is  true,  it  is  a  blot 
upon  the  administration  of  justice.  If  it  is  true,  how- 
ever, the  courts  must  so  declare  and  leave  the  redress 
to  the  legislature. 
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Has  this  courfc  then  no  power  to  avert  this  possible 
loss? 

As  establishing  the  negative,  the  case  of  Davis  v. 
American  Society  for  the  Prevention  of  Cruelty  to  Ani- 
mals (75  W.  T.  362)  is  cited.  There  the  court  of 
appeals  held  that  an  injunction  could  not  be  sustained 
to  restrain  an  officer  of  that  society  from  making  a 
threatened  arrest.  The  facts  show  that  plaintiffs  con- 
ducted their  business  in  a  manner  violative  of  the  law 
against  cruelty  to  animals,  and  they  wished  an  indul- 
gence therein  from  the  court,  which  was  denied.  The  ' 
case  of  Birch  v.  Cavanaugh  (12  Abb.  Pr.  JV.  S.  410) 
also  held,  that  an  injunction  would  not  lie  merely  to 
restrain  an  illegal  arrest,  and  this  on  the  ground  that 
such  an  arrest  ^'is  not  of  such  an  irremediable  nature 
that  it  cannot  be  compensated  in  damages."  This  case 
was  followed  in  the  case  of  Murphy  v.  Board  of  Police 
{Daily  Register^  March  27,  1882),  where  the  court  held 
it  would  not  restrain  the  police  from  interfering  with  a 
species  of  gambling  known  as  book-naaking,  for  such 
acts  v^ere  in  violation  of  the  statute  of  1877,  and  that 
persons  committing  such  acts  were  guilty  of  a  misde- 
meanor. 

These  cases  are  clearly  distinguishable  from  the  case 
at  bar.  They  are  all  against  the  person.  Injunction 
never  lies  to  restrain  the  public  authorities  from  arrests 
for  crimes  charged  against  persons,  as  is  shown  by  the 
last  two  cases  above  cited,  nor  does  it  lie  against  the 
method  of  doing  a  particular  business  as  in  the  case 
first  above  cited.  Here,  however,  the  proposed  action 
of  the  police  is  against  the  prosecution  of  this  business, 
no  matter  in  what  form  it  may  be  done.  If  the  officers 
of  the  society  in  the  Davis  case  had  attempted  to  pre- 
vent the  plaintiffs  slaughtering  hogs  altogether,  a  dif- 
ferent question  would  have  been  presented. 

While  the  authorities  cited  do  not  apply  to  prevent 
an  injunction,  the  counsel  for  the  plaintiffs  find  no 
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aathorities  that  sustaia  the  position  claimed,  that  an 
injunction  may  issne,  and  the  corporation  counsel  urges 
that  as  no  authority  can  be  found  to  restrain  the  public 
authorities  from  committing  a  trespass,  and  it  is  con- 
ceded that  the  act  complained  of  would  amount  to  that, 
the  very  silence  of  the  books  is  an  eloquent  argument 
in  his  behalf. 

This  is  not  a  conclusive  argument  in  his  favor.  In 
Palmer  v.  Foley  (36  Super.  CL  [J.  &  S.'\  14),  the  court 
say :  ^^  The  mere  novelty  of  the  action,  or  that  the 
relief  sought  is  without  precedent,  is  not  in  my  judg- 
ment sufficient  to  defeat  it  (the  process  of  Injunction) 
if  there  is  a  principle  to  sustain  it."  If  it  were  other- 
wise, jurisprudence  would  not  progress  with  the  de- 
mands of  the  times. 

In  the  Mohawk  and  Hudson  B.  R.  Co.  t).  Artcher 
(6  Paige^  83),  the  chancellor  held  that  the  court  of 
chancery  has  jurisdiction  to  proceed  by  injunction 
where  public  officers,  under  a  claim  of  right,  are  pro- 
ceeding illegally  or  improperly  to  injure  or  destroy  the 
real  property  of  an  individual  or  a  corporation,  and  in 
People  of  the  State  of  New  York  v.  Canal  Board  (55 
N.  T.  390),  the  court  of  appeals  affirmed  that  doctrine, 
saying:  ^^  Public  bodies  and  public  officers  may  be 
restrained  by  injunction  from  proceeding  in  violation 
of  law  to  the  prejudice  of  the  public  or  to  the  injury  of 
individual  rights."  The  only  limit  that  that  court  has 
put  upon  the  foregoing,  is  that  laid  down  in  Western 
E.  R.  Co.  V.  Nolan  (48  N.  Y.  613,  518),  "  the  public 
officers  which  the  court  has  the  power  to  restrain  when 
proceeding  illegally  under  a  claim  of  right,  injuriously 
aflfecting  the  property  or  rights  of  a  party,  .  .  . 
are  ministerial  and  not  judicial  officers."  Boards  of 
health,  building  departments  and  police  commissioners, 
are  ministerial  officers.  It  has  been  repeatedly  held  in 
England  that  boards  of  Jiealth  should  be  restrained  by 
injunction  from  committing  a  nuisance  by  polluting  a 
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Stream,  whereby  the  property  of  others  was  injured 
(Glossop  V.  Heston,  &c.,  L.  R.  12  Ch.  Div.  102 ;  At- 
torney-General V.  Hackney  Local  Board,  L.  H.  20  JSq. 
Cas.  626;  Mayor,  &c.  v.  Rural,  &c.,  L.  H.  1  Exclt. 
Div.  344). 

There  is  no  class  of  cases  wherein  the  court  of  chan- 
cery has  80  universally  refused  to  interfere  by  injunc- 
tion as  in  libel  cases,  and  yet  in  three  reported  English 
cases,  where  the  libel  consisted  of  a  publication  that 
tendered  to  injure  the  business  of  the  party  the  court 
enjoined  such  publication  (Saxby  v.  Esterbrook,  L,  R.  3 
Com.  PI.  JDiv.  339 ;  Thorley  Cattle  Food  Co.  v.  Masson, 
14  Ch.  B.  763 ;  Thomas  T).  Williams,  L.  R.  14  Ch.  D.  864); 
and  in  one  unreported  case  in  thisState  these  authori- 
ties were  followed.  The  case  last  referred  to  is  reported 
only  as  to  the  matters  directly  involved  in  the  issues 
thereon  (Matter  of  Kelly,  3  Hun^  636 ;  affirmed  in  62  N. 
Y.  198).  The  proceeding  was  initiated  by  a  lawyer  to  have 
the  respondent  disbarred  for  alleged  unprofessional 
conduct,  from  which  charge  he  was  most  triumphantly 
vindibated  by  every  court  before  which  the  matter 
came.  The  moving  attorney  printed  several  hundred 
copies  of  his  papers  with  the  avowed  intention  of  cir- 
culating them  among  the  legal  profession  and  others  to 
injure  Mr.  Kelly  in  his  business,  and  the  supreme 
court  on  an  interlocutory  petition  enjoined  their  circu- 
lation. All  these  are  recent  cases,  and  tend  to  show 
that  the  courts  are  becoming  more  liberal  in  enlarging 
the  class  of  the  cases  in  which  such  writs  are  granted, 
and  that  the  writs  are  granted  primarily  against  per- 
sons where  the  injury  results  to  property. 

The  authorities  above  cited  are  deemed  by  this  court 
a  sufficient  warrant  for  holding  that  upon  principle  it 
has  right  to  issue  an  injunction  in  this  case. 

In  the  Stage  Horse  Cases  (15  A66.  Pr.  N.  8.  51), 
it  was  held,  that  an  injunction  would  lie  against  the 
^  American  Society  for  the  Prevention  of  Cruelty  to  Ani- 
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mals,  a  society  which  exercises  police  power,  aqd  is, 
therefore,  as  respects  the  qaestion  we  are  now  consid- 
ering,  a  ministerial  and  not  a  judicial  body,  to  restrain 
the  persistent  commission  of  trespass,  even  of  a  mere 
personal  nature  where  they  affect  a  corporate  franchise. 
Landlords  have  been  enjoined  in  England  from  levying 
distress  (Shaw  v.  Earl  of  Jersey,  //.  ^.  4  Com.  PL 
Div.  359). 

I  have  been  referred  to  a  case  that  seems  to  me  to 
be  directly  in  point.  In  the  case  of  the  Tribane  Asso- 
ciation V.  Sun  Printing  and  Publishing  Association  (7 
Hun^  175),  it  was  held,  that  the  powers  of  public  officers 
acting  under  the  power  of  an  act  of  legislature  tot  the 
protection  of  life  and  property, — e.  g.j  the  superintend- 
ent of  public  buildings  in  the  city  of  New  York, — are 
limited  to  the  exercise  of  a  proper  discretion  and  the 
exigency  of  the  circumstances,  and  he  will  be  restrained 
by  injunction  from  an  arbitrary  exercise  of  power. 
'^  An  injunction  may  be  granted  to  restrain  a  trespass 
when  irreparable  injury  may  result  from  the  threatened 
wrong." 

We  have  thus  shown  on  principle  and  authority  the 
power  of  the  court,  and  that  the  facts  bring  this  case 
within  the  rule  on  which  the  court  should  act. 

The  injunction  is  continued. 
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[No.  3  6f  this  name.] 

New  York  Superior  Court;  Special  Term,  December, 

1882. 

Injunction  against  Public  Officers.— Sunday  Laws. — Case  op 

.THE  Hebrews. 

Aq  iDJUDction  should  not  be  granted  to  a  plaintiS  ia  an  action  to 
enjoin  the  police  from  arresting  him  or  from  interfering  with  his 
ordinary  business  on  Sunday,  because,  being  of  the  Jewish  faitli,  he 
uniformly  keeps  Saturday  as  holy  time,  notwitlistanding  §  2G4  of 
the  Penal  Code,  which  provides  that  **It  is  a  sufficient  defense  to 
a  prosecution  for  servile  labor  on  the  first  day  of  the  week,  that 
the  defendant  uniformly  keeps  another  day  of  the  week  as  holy 
time,  and  docs  not  labor  upon  that  day,  and  that  tlie  labor 
complained  of  was  done  in  such  manner  as  not  to  interrupt  or 
disturb  other  persons  in  observing  the  first  day  of  the  week  as  holy 
time." 

It  seemSy  that  Hebrews,  trading  on  Sunday,  are  subject  to  tlic  penalties    ' 
prescribed  in  the  Penal  Code  (§§  259-260,  262,  268),  and  that  an 
ordinance  providing  otherwise  would  be  contrary  to  the  constitu- 
tion and  the  law. 

Motion  to  continue  an  injunction. 

The  defendants,  the  police  of  the  city  of  New  York, 
threatened  to  arrest  the  plaintiff  and  other  Jews  for 
keeping  operi  their  shops  and  other  places  of  business 
on  the  first  day  of  the  week. 

Arnoux,  J. — The  plaintiff  in  this  action  is  a  Hebrew, 
and  in  rendering  a  decision  herein  all  the  cases  where- 
in the  i)laintiflfs  are  Hebrews  and  for  that  reason  alone 
demand  that  the  defendants  may  be  enjoined  from 
interfering  with  the  prosecution  of  their  ordinary 
business  on  Sunday,  are  necessarily  decided  herewith. 
The  learned  counsel  for  the  corporation,  appearing  for 
the  defendants,  has  presented  a  preliminary  objection, 
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which  will  be  considered  in  some  later  cases ;  but  the 
view  that  the  court  takes  of  the  law,  in  respect  to  the 
cases  under  consideration,  renders  it  necessary  to 
discuss  it  in  this  opinion.  In  the  argument  before  the 
court,  tlie  learned  counsel  for  the  plaintiff  admit  that 
the  law  which  has  been  incorporated  in  the  new  Penal 
Code,  and  which  for  brevity's  sake  will  be  termed  the 
"Sunday  law,"  is  constitutional,  and  within  the  police 
regulations  which  the  State  may  lawfully  enact.  The 
only  question  then  is,  can  it  apply  to  those  whose 
religious  faith  require  them  to  refrain  from  labor  on  the 
seventh  day  of  the  week  ?  Whatever  may  be  the  views 
of  any  individual,  favorable  or  adverse  to  Sunday  laws 
in  general,  or  to  this  law  in  particular,  the  duty  of  the 
court  is  simple  and  plain,  and  that  is  to  declare  the  law 
as  it  exists,  leaving  its  wisdom  with  the  legislature  that 
f  mmed  it.  The  letter  of  the  preliminary  section  is  very 
lucid.  "The  first  day  of  the  week  being  by  general 
consent  set  apart  for  rest  and  religious  uses,  the  law 
prohibits  the  doing  on  that  day  certain  acts  hereinafter 
specified,  which  are  serious  interruptions  of  the  repose 
and  religious  liberty  of  the  community"  (§259). 

This  section  declares  that  the  acts  subsequently 
specified  are*serious  interruptions  to  the  rights  of  others, 
and  therefore  they  are  prohibited  in  general. 

Is  it  not  obvious  that  by  reason  of  keeping  a  store 
open  for  business  on  Sunday  a  temptation  is  presented 
to  those  who  have  no  regard  for  Saturday  as  holy  time 
to  violate  the  law  ?  If  a  Hebrew  merchant  hired  only 
Hebrew  clerks,  and  sold  only  to  Hebrew  customers, 
there  probably  would  be  but  little  inducement  for  him 
to  keep  open  on  Sunday.  The  only  exception  in  favor 
of  those  who  keep  Saturday  as  holy  time,  has  no  relation 
to  trades,  manufactures  or  mechanical  employment. 
It  has  relation  only  to  servile  labor,  and  is  most  care- 
fully drawn  in  these  words  :  "It  is  a  sufficient  defence 
to  a  prosecution  for  servile  labor  on  the  first  day  of  the 
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week  that  the  defendant  uniformly  keeps  another  day 
of  the  week  as  holy  time,  and  does  not  labor  on  that 
(lay,  etc."  (§264). 

It  must  appear,  therefore,  that  the  accused  uniformly 
keeps  another  day  holy,  and  that  he  does  not  then 
labor,  and  yet  this  does  not  protect  him  from  arrest. 
It  can  only  be  shown  as  a  defense  to  a  prosecution. 

But  the  counsel  say,  cannot  these  devout  Hebrews 
engage  in  their  usual  work  on  Sunday  ?  Cannot  the 
tailor  cut  and  sew  his  cloth,  the  shoemaker  his  leather? 
The  law  prohibits  it  although  his  doors  are  shut  and 
liis  labor  disturbs  no  one.  This  is  what  the  law  says. 
On  the  first  day  of  the  week  all  trades,  manufactures, 
and  mechanical  employments  are  prohibited  and  all 
manner  of  servile  labor  is  prohibited,  excepting  in 
works  of  necessity  or  charity  (§§  263  and  266).  There 
is  no  exception  that  can  avail  the  Hebrew  citizen.  A 
violation  of  these  prohibitions  is  Sabbath  breaking 
(§  260),  and  Sabbath-breaking  is  a  misdemeanor  for 
which  the  offender  may  be  fined  and  imprisoned  (§  219), 
and  all  commodities  expos(»d  for  sale  on  the  first  day 
of  the  week  in  violation  of  the  provisions  of  this 
chapter  (the  Sunday  law)  shall  be  forfeited  (§  270). 

The  punishment  is  explicit  and  severe  ;  but  this 
court,  dealing  with  the  question  as  it  relates  to  all 
goods,  wares,  and  merchandise,  and  to  all  manufactur- 
ing and  selling,  must  declare  the  law  as  it  exists,  and 
must  hold  that  no  suflBcient  ground  has  been  shown 
for  the  exemption  claimed  by  the  Hebrew  citizens. 

LeL  us,  however,  take  the  other  alternative,  and 
declare  that  the  true  intent  and  meaning  of  this  law  is 
"  that  it  shall  not  apply  to  any  person  or  persons  doing 
business  in  this  city  who  close  up  their  places  of  business 
on  Saturday  and  keep  them  closed  during  the 
whole  day." 

Nothing  more  favorable  than  this  could  be  demanded 
by  the  plainfiff.    What  would  be  the  result  then  ?   We 
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may  read  it  in  the  case  of  the  City  of  Shreveport  v.  Levy 
(26  La.  Am.  671 ;  S.  C,  21  Am.  B.  553.)  The  plaintiff 
there  adopted  a  Sunday  ordinance,  with  the  exception 
therein  above  quoted.  The  record  showed  that  many 
merchants  there  were  Jews,  who  observed  the  Jewish 
Sabbath.  The  court  determined  that  '*  before  the 
constitution  Jews  and  Gentiles  are  equal ;  by  the  law 
they  must  be  treated  alike,  and  the  ordinance  which 
gives  to  one  sect  a  privilege  which  it  denies  to  another 
violates  both^  the  constitution  and  the  law,  and  is 
therefore  both  null  and  void." 

This  decision  is  sound,  and  is  applicable  to  this  case, 
if  any  such  interpolation  could  be  made  in  the  law. 

It  therefore  follows  as  an  inevitable  conclusion,  that 
the  motion  for  the  continuance  of  the  injunction  must 
be  denied,  and  that  the  said  injunction  must  be 
dissolved. 
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ITew  York  Superior  Court;  Special  Term^  December^ 

1882. 

Injunction  against  Public  Officers. — Sunday  Laws. — Cask  of 

THE  piGAR  Dealers. 

In  an  notion  to  enjoin  the  police  authority  of  tiie  State  from  arresting 
the  plaintiff,  a  vender  of  cigars,  and  from  interfering  with  the 
plaintiff^s  ordinary  business  on  Sunday, — Reldy  that  vending  cigars 
on  Sunday  was  not  a  work  of  necessity  within  the  meaning  of  the 
provisions  of  the  New  York  Pcnnl  Code,*  exempting  works  of 
necessity  from  the  operation  of  the  laws  regulating  the  observance 
of  Sunday;  for  so  broad  an  exemption  would  abrogate  the  statute. 

Motion  to  continue  an  injunction. 

The  plaintiff,  among  other  venders  of  cigars^  sought 
a  permanent  injunction  restraining  the  New    York 

XT 1-- —      ^  ■    ■■        I  -  ■■  -  ■--        11   -    —     -  I -    —  -  -  ■  '  't 

*  §  263.     See  this  section,  Dinsmore  v.  Police,  p.  436,  ante. 
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Board  of  Police  from  arresting  him  and  interfering 
Avith  his  business  and  property  by  reason  of  a  violation 
of  the  provisions  of  the  New  York  Penal  Code  in  sell- 
ing cigars  on  the  first  day  of  the  week,  commonly 
called  Sunday.  It  was  contended  on  the  part  of  tlie 
plaintiff  that  the  business  of  vending  cigars  on  Sunday 
was  a  work  of  necessity,  within  the  meaning  of  the  law. 

Abnoux,  J. — In  view  of  the  decision  heretofore 
made  by  this  court  it  will  not  be  necessary  in  this 
opinion  to  examine  at  length  the  law  applicable  to  Sun- 
day observance  as  affecting  ^dealers  in  tobacco  and 
cigars.  It  is  not  contended  that  they  are  included  in 
the  terms  '•  meat,  milk  or  fish,"  or  "food,"  or  '* drugs, 
medicine  or  surgical  appliances."  The  contention  is 
that  these  articles  come  within  the  exemption  of 
"  necessity  " ;  bnt  so  broad  a  construction  of  that  word 
would  abrogate  the  statute.  The  motions  for  injunc- 
tions are  denied,  and  in  the  case  where  temporary 
injunctions  have  been  granted  they  are  dissolved. 


ALMY  V.  THURBER. 
iV.  Y.   Common  Pleas ;  Oeneral  Term^  March^  1883. 

Action  by  Sheriff  and  Creditob  in  aid  of  Attachment. — Cer- 
tificate OF  Fund  attached. — Estoppel. 

Although  an  action  lies  under  Code  Civ.  Pro.,  §§  655,  677,  by  the 
sheriff  or  an  attaching  creditor,  against  a  third  person  who,  on  be- 
ing served  with  the  attachment  in  order  to  bind  a  fund  in  his  hands, 
has  given  the  sheriff  a  certificate  of  the  amount  of  the  fund,  under 
$  650,  jet,  such  person  is  not  estopped  from  showing,  in  such  an 
action,  that  there  was  a  mistake  in  giving  the  certificate. "^ 

The  certificate  is  no  higher  evidence  than  would  be  an  examination 
under  oath. 

*  See  also  Wright  v.  Cabot,  47  Super.  CL  (J.  cfc  S.)  229. 
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It  aeems,  that  the  doctrine  of  equitable  estoppel  does  not  apply  to  dec- 
larations exacted  by  statute. 

Appeal  from  a  judgment  and  an  order  denying  a 
new  trial. 

Harvey  S.  Almy,  and  Peter  Bowe,  as  sheriff  of  the 
city  and  county  of  New  York,  sued  Horace  K.  Thurber, 
and  others,  his  partners  in  tJhe  firm  of  H.  K.  Thurber  & 
Co.  to  recover  a  fund  attached  in  their  hands.  Plaintiffs 
joined  as  such  under  section  677  of  the  Code  of  Civil 
Procedure,  and  sought  to  recover  from  H.  K.  &  F.  B. 
Thurber  &  Co.  property  in  their  possession  attached  by 
the  sheriff  in  an  action  by  his  co-plaintiffs  against  John 
Gourard  &  Co.  of  Curacoa. 

The  attachment  against  the  latter  as  non-residents 
was  served  upon  the  said  defendants  Thurber  &  Co.  on 
May  10, 1881,  and  a  certificate  as  to  property  or  moneys 
in  their  hands  belonging  to  the  debtors  J.  Grourard  & 
Co.  was  demanded  from  them  pursuant  to  section  650 
of  the  Code.  On  May  28,  1881,  they  delivered  to  the 
sheriff  the  following  statment : 

New  York,  May  28,  1881. 
Messrs.  John  Gourard  &  Co.,  Curacoa,  to  H.  K.  &  F. 

B.  Thurber  &  Co.,  Dr.,  importers  and  wholesale 

grocers,  West  Broadway,  Reade  and  Hudson  streets, 

P.  O.  box  3895: 
Cr.,  April  26,  by  cash         ....        $2,003  63 
Dr.,  May  10,  to  cash   ...  20 

May  13,  to  mdse.    .        .         $1,882  48  1,882  68 


$120.95 
(Signed)  H.  K.  &  F.  B.  Thurber  &  Co. 

The  plaintiffs  sought  to  recover  the  $2, 003. 63,  as  the 
cash  certified  to  be  on  hand  to  the  credit  of  the  debtors 
John  Gourard  &  Co.,  on  May  10,  1881,  when  the 
attachment  was  levied. 

It  was  shown  on  the  trial  that  on  May  10,  1881, 
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there  was  but  $120.95  in  the  hands  of  defendants 
Tharber  &  Co.  to  the  credit  of  the  debtors  J.  Gourard 
&  Co.,  the  merchandise  charged  at  $1,882.48  having 
been  sold  and  delivered  to  the  debtors  by  defendants 
some  time  prior  to  that  date.  The  plaintiff  claimed 
that  the  defendants  were  estopped  from  showing  those 
facts  by  their  statement  delivered  to  the  sheriff  in 
which  the  merchandise  was  charged  on  May  13,  1881, 
because,  on  receipt  of  such  statement,  the  sheriff, 
relying  thereon,  made  no  further  effort  to  find  property 
subject  to  the  attachment.  The  defendants  contended 
that  the  statement  alleged  a  balance  of  $120.95  only 
to  be  subject  to  the  attachment. 

The  court  left  it  to  the  jury  to  say  if  the  certificate 
was  given  for  the  purpose  of  certifying  they  had  $120.95 
in  their  hands  at  the  time  of  the  levy.  The  jury  found 
for  the  plaintiffs,  $120.95,  and  plaintiffs  appealed. 

By  the  Court.— J.  F.  Daly,  J. — It  was  shown  by 
evidence  that  there  was  an  error  in  the  statement  de- 
livered to  the  sheriff  by  defendants,  by  which  it 
appeared  that  the  charge  for  merchandise  in  their 
favor  against  the  defendants  in  the  attachment  accrued 
after  the  levy  ;  whereas,  in  fact,  such  charge  accrued 
long  prior  to  the  levy,  and  at  the  date  of  levy,  May  10, 
1881,  there  was  but  $120.95  due  John  Gourard  &  Co.v 
the  defendant  in  the  attachment,  from  these  defend- 
ants. Defendants  were  not  estopped  from  showing 
such  error  in  an  action  brought  on  the  faith  of  their 
statement.  The  certificate  required  of  a  person  who 
has  iMoperty  of  the  attachment  debtor,  or  is  indebted 
to  him  by  section  650,  is  evidently  intended  as  the  basis 
of  an  action  under  sections  655  and  677  against  such 
person  by  the  sheriff  or  the  plaintiff  in  the  attachment. 
By  section  661  it  is  provided  that  if  such  person  refuses 
to  give  the  certificate,  or  gives  a  false  or  insufiicient  cer- 
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tificate,  heinaybereqairedtosabmit  to  an  examinalioii 
under  oath  concerning  the  same. 

A  certificate  voluntarily  given  is  of  no  higher 
character  than  a  statement  under  oath  made  upon  such 
an  examination,  yet  it  would  not  be  claimed  that  u 
person  so  examined,  if  mistaken  in  his  testimony,  could 
not  correct  it  or  show  the  truth  when  subsequently  sued 
upon  it.  The  object  of  the  certificate  or  examination 
is  apparent  from  the  statute ;  it  is  to  be  used  as  evidence 
only ;  and  the  sheriff  and  plaintiff  are  not  justified  iu 
using  it  for  any  other  purpose, — e.  g.^  as  a  representa- 
tion of  fact  upon  which  they  may  rely  in  omitting  to 
secare  the  demand  in  suit.  The  certificate  or  examina- 
tion will  be  prima  facie  evidence  against  the  party 
giving  it  in  an  action  by  the  sheriff  or  the  attaching 
creditor,  bnt  is  no  more  conclusive  than  in  an  examina- 
tion of  a  party  in  anticipation  of  an  action  under  sec- 
tion 870  of  the  Code. 

The  doctrine  of  estoppel  applies  only  to  voluntary 
representations,  declarations,  admissions  and  acts,  and 
has  not  been  extended,  so  far  as  J  can  discover,  to  dec- 
larations exacted  by  statute.  A  party  certifying  or 
testifying  under  stress  of  the  law  has  not  the  option  of 
speaking  or  holding  his  tongue ;  he  is  required  to  give 
testimony,  and  is  to  be  indulged,  therefore,  as  any 
other  witness,  and  allowed  to  correct  honest  mistakes 
in  his  testimony  when  confronted  with  it. 

The  judgment  should  be  affirmed,  with  costs. 


J 
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ENSIGN  v:  McKINNEY. 

If.  T.  Supreme  Court;  General  Term;  Fourth  De- 
partment^ 1883. 

Ejbctment. — Evidence;   best  and  becondahy.— Pkesumption  of 

Regularity  of  Official  Act. — Poweii  of  Attorney  lost. 

— Authority  of  Agent  or  Copartner  to  convey 

AS  Attorney.  —Acknowledgment  of  Deed. 

An  ancient  deed  purportiDg  to  have  been  executed  by  virtue  of  a 
power  of  attorney,  and  acknowledged  as  such  and  recorded,  may  be 
admitted  in  evidence  on  proof  of  unsuccessful  search  for  a  power, 
and  circumstantial  evidence  of  the  relations  and  business  customs 
of  the  parties;  and  for  this  purpose,  other  transactions  done  by 
them  in  a  similar  manner  at  about  the  same  time  are  competent.  So 
held^  where  tlie  supposed  attorney  was  a  partner  with  the  other 
grantors,  and  their  common  Dgent,  and  ezecnted  the  deed  in  botli 
capacities. 

In  support  of  a  deed  executed  by  an  attorney,  and  reciting  that  he  had 
authority  and  certified  to  have  been  acknowledged  and  recorded, 
there  being  no  direct  evidence  that  he  had  any  written  authority  to 
convey,  it  appeared  in  evidence  that  several  men  who  were  the  ap- 
parent grantors,  and  under  whom  the  title  was  now  claimed,  had 
been  engaged  in  1832  to  1835,  as  partners  in  the  lumber  and  land 
business,  owning  a  very  large  tract;  and  that  one  of  them  (the 
signer  of  the  deed)  was  an  attorney  at  law  and  had  charge  of  the 
interests  of  the  company,  and  acted  as  its  attorney;  that  the  mem- 
bers of  the  association  had  a  common  office  where  their  documents 
were  kept  and  their  meetings  and  deliberations  held,  and  convey- 
ances directed  to  be  made ;  and  that  their  attorney  was  accustomed 
to  prepare  their  deed?,  and  make  deeds  like  the  one  in  question ; 
and  a  witness  testified  to  having,  on  several  occasions,  been  a  wit- 
ness to  a  deed  executed  as  this  deed  was.  The  attorney  was  accus- 
tomed to  keep  his  associates  informed  as  to  what  land  was  sold. 

Hddi^  1,  that  this  evidence  entitled  the  party  to  adduce,  as  further 
secondary  evidence  of  the  existence  of  a  written  authority,  other 
transactions  between  the  parties;  such  as  u  later  deed  of  an  undi- 
vided share  from  one  to  another,  admitting  that  the  particular  par- 
cel now  in  litigation  had  been  previously  sold,  and  deeds  to  third 
persons  executed  in  the  same  manner  as  the  one  offered  in  evidence. 

2.  That  upon  the  whole  of  such  secondary  evidence,  the  party  was  en- 


464  ABBOTT'S    NEW    C^SES. 

Ensigu  t.  McEinney. 

titled  to  have  the  deed  received  in  evidence  for  the  jury  to  pass  oa 
she  question  of  the  existence  of  authority  to  sign  it. 

In  such  a  case  (he  recital  itself  is  some  evidence  of  the  existence  of  the 
power. 

The  partnership  relation  would  sustain  a  deed  executed  by  one  part- 
ner by  parol  authority  of  the  others. 

The  presumption  that  a  public  officer  did  his  duty  avails,  in  the  case 
of  an  ancient  deed,  to  allow  the  jury  to  infer  the  existence  of  a  power 
of  attorney  in  support  of  an  ancient  deed,  from  the  certificate  of  the 
acknowledging  officer  that  the  one  ostensibly  executing  a  deed  as 
attorney,  was  known  to  him  to  be  the  person  executing  it;  and  from 
its  admission  to  record  by  the  recording  officer. 

It  is  a  general  principle  that  the  presumption  that  a  public  officer  did 
his  duty  is  enough,  as  between  third  persons,  to  cast  the  burden  on 
the  party  impeaching  the  act;  and  documents  admitted  to  legal 
record  by  a  public  officer,  and  protected  by  age  and  safe- keeping, 
are  pHmd  facie  admissible. 

Possession  is  not  essential  in  case  of  an  instrument  over  thirty  years  of 
age.* 

Appeal  from  a  judgmentas  of  nonsuit  ordered  at 
the  circuit. 

William  H.  Ensign,  and  others,  brought  ejectment 
against  John  L.  McKinney,  and  others,  in  the  supreme 
court,  involving  the  title  to  a  large  and  valuable  tract 
of  oil  lands.  The  action  was  commenced  July  16, 
1879. 

The  main  controversy  vras  as  to  whether  a  deed 
which  plaintiff  offered  in  evidence  to  show  his  title 
could  be  received  in  the  absence  of  a  written  authority 
to  the  attorney  who  executed  it,  or  of  direct  evidence 
that  he  ever  had  such  authority. 

The  circumstances  are  fully  stated  in  the  opinion. 

E.  Darwin  Smith  and  E,  1>.  Northrup  {Mr.  North- 
rupy  attorney),  for  the  plaintiff, — Cited,  to  the  point 
that  the  question  was  for  the  jury :  Justice  v,  Lang, 
52  iV.  Y.  323,  328 ;  Greml,  Ev.  §  48 ;  1  Best  on  Eo. 

*  See  Enders  v.   Stcrnbergh,  2  AW>,  CU  App,  Dec,  81,  and  coses 
cited. 
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p.  569,  and  §  315 ;  Jackson  v.  Warford,  7  Wend.  62, 
67 ;  Schauber  v.  Jackson,  2  Wend.  13,  opin.  of  Steb- 
BIN8,  S.  As  to  the  secondary  evidence :  Jackson  ex  dem. 
Livingston  v.  'Seelyj  10  Johns.  374.  Partnership  deeds: 
Worrall  v.  Munn,  BIf.  Z.  229 ;  3  Kent  Com.  48,  49, 
fa.  1.  p.  44 ;  Cady  v.  Shepherd,  11  Pici.  400 ;  Barton 
V.  Burton,  1  Chitt.  707 ;  Skinner  v.  Dayton,  19 
Johns.  513 ;  Gram  v.  Seton  (a  full  and  elaborate  dis- 
cussion by  Chas.  Jones),  1  jffallj  262 ;  Van  Brunt  v. 
Applegate,  44  N.  T.  644 ;  Mabbett  v.  White,  12  If.  T. 
442 ;  Graser  v.  Stellwagen,  25  iV.  T.  315.  Presump- 
tion of  regularity :  2  Best  Ev.  §§  353,  354 ;  §  304 ; 
Oreenl.  ^.  §  46 ;  2  Whart  Ev.  §§  1318,  1359  ;  Mande- 
ville  V.  Reynolds,  68  N.  Y.  628 ;  Porsaith  v.  Clark,  21 
N.  H.  (1  Fost)  409;  Van  Cortlandt  «.  Tozer,  17 
Wend.  338;  aflPd.  in  20  Id.  423;  Ancient  deeds: 
GreenL  Eo.  %  21,  n.  to  §  144  in  13tli  ed. ;  Enders  v. 
Sternberg,  2  Abb.  Ct.  App.  Dec.  31 ;. Clark  v.  Owens, 
18  N.  Y.  437 ;  Jackson  ex  dem.  Henry  v.  Thompson, 
6  Cow.  178 ;  Willson  v.  Betts,  4  Den.  201 ;  Staring  v. 
Bowen,  6  Barb.  109 ;  Troup  v.  Hurlbut,  10  Id.  354 ; 
Jackson  ex  dem.  Lewis  v.  Jiaroway,  3  Johns.  Cas.  283 ; 
Jackson  v.  Sellick,  8  Johns.  262,  269 ;  Hassenfrats  v. 
Kelly,  13  Johns.  466,  468,  469;  2  Com.  &  HHHsN. 
903,  p.  1310.  As  to  the  right  to  go  to  the  jury: 
Wormser  n.  Meyer,  54  Horn.  Pr.  189 ;  Bissell  v.  Har- 
rington, 18  Hun.  81 ;  Williams  v.  Gillies,  75  N.  Y. 
197;  53  How.  Pr.  4SiQ.  Presumption  as  to  ancient 
deed:  Tolroan  v.  Emerson,  4  Pick.  162  (Pabkeb, 
Ch.  J.) ;  Robinson  v.  Craig,  1  Hill  (So.  Car.)  389 ; 
Doe  ex  dem.  Clinton  v.  Phelps,  9  Johns.  169 ;  Doe 
ex  dem.  Clinton  v.  Campbell,  10  Id.  475;  Monroe  v. 
Merchant,*  26  Barb.  383,  408;  Dow  v.  Cooke,  6 
Bing.  174,  179;  Attorney-Gen.  v.  St.  Cross  Hospi- 
tal, n  Beav.  435.    As  to  ratification  by  co-partners: 


♦  Reversed  in  28  N.  F.  9, 
Vol.  XII.— 80 
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Woodbury  v.  Lamed,  5  Minn.  339 ;  Story  Ag.  §§  265, 
259 ;  Murray  v.  Binnger,  3  Abb.  CL  Ajyp.  Dec.  336 ; 
Hasard  v.  Spears,  2  Id.;  Leslie  v.  Wiley,  47  N.  Y. 
648 ;  Ahern  v.  Goodspeed,  72  Id.  108,  116  \  2  Tayl.  Ev. 
876,  §  907  ;  Eagle  Bank  v.  Smith,  5  Conn.  71 ;  Neal  t?. 
Erving,  1  Esp.  61 ;  Barber  v.  Gingell,  3  Id.  60.  As  to 
course  of  dealing  in  other  transactions :  Cobb  v.  Sweet, 
4  Oreenl.  503. 

Cary,  Jewell  &  Mumsey,  for  defendant  McKinney, 
and  others  ;  and  Bolles  &  MouUon,  for  defendant 
Weston. — L  As  to  necessity  of  written  power,  cited  2 
R.  8.  pt.  2,  c.  7,  tit.  1,  §  6 ;  same  stat.  2  Edm.  ed.  139, 
§  6  ;  Story  Ag.  §§  49,  242,  262  ;  Hanford  v.  McNair,  9 
Wend.  54,  56 ;  Blood  v.  Goodrich,  Id.  68. 

II.  1.  The  rule  under  which  plaintiffs  seek  to  take 
shelter  is  clear  and  definite.  It  requires  positive  and 
explicit  proof  (a)  of  the  existence  of  the  given  instru- 
ment, ip)  of  its  loss,  or  at  least  of  an  unsuccessful  and 
thorough  search  for  it  in  its  natural  and  proper  place 
of  deposit,  and  (c)  of  its  contents.  And  while  in  the 
case  of  an  ancient  deed  tbe  rigor  of  the  rule  as  to  proof 
of  loss  may  be  somewhat  relaxed,  its  antiquity  does 
not  have  any  effect  to  abolish  or  impair  the  other  pre- 
requisites, and  the  party  must  prove  by  cogent  and 
decisive  evidence,  the  fact  of  the  instrument  and  its 
contents.  There  is  in  this  case  no  pretense  of  a  com- 
pliance with  these  requirements.  There  is  not  the 
slightest  proof  of  the  existence  of  any  power  of  attor- 
ney or  its  legal  equivalent. 

2.  But  they  ask  the  court  to  infer  or  to  permit  the 
jury  to  infer  the  existence  and  effect  of  such  a  power 
from  the  fact  of  its  exercise,  and  from  the  preliminary 
inference  that  Chamberlain  knew  it  and  had  been  ex- 
ercised and  acquiesced  an  it.  In  other  words,  they 
build  inference  on  inference  and  guess  on  guess,  and 
insist  that  an  important  question  as  to  the  title  of  land 
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of  great  value  shall  be  determined  by  this  chain  of  con- 
jecture. But  the  true  theory  of  their  position  is  even 
more  absurd  than  as  above  stated.  They  reason  in  a 
circle.  They  say  that  because  Hall  had  the  legal 
power,  Chamberlain  acquiesced  in  his  assumption  of  it, 
and  because  Chamberlain  acquiesced  in  the  assump- 
tion, Hall  must  have  had  the  legal  power.  The  law 
does  not  allow  its  settled  and  salutary  rules  to  be  sup- 
planted by  such  sophistry. 

3.  The  vicious  character  of  the  plaintiffs  assump- 
tion is  demonstrated  by  still  another  view  of  the  situ- 
ation. They  insist  that  because  Hall  assumed  to  act, 
Chamberlain  must  have  known  of  it,  and  that  if  he 
knew  and  did  not  dissent,  which  they  assume  he  did 
not  do,  he  was  included.  Grant  that  this  was  so.  It 
only  proves  that  Chamberlain  ratified  the  exercise  of 
the  assumed  power  in  the  given  case,  or  in  each  of  a 
series  of  given  cases.  It  has  no  tendency  to  prove  the 
existence  of  a  general  power  to  convey  the  lands.  It 
justifies  the  inference  of  ratification  in  the  special  in- 
stance, because  that  is  the  natural  and  direct  and 
necessary  deduction  from  the  facts ;  but  it  does  not 
justify  the  inference  of  an  original  general  power,  be- 
cause that  is  not  the  direct  or  necessary  result  of  the 
facts.  While  the  former  is  a  logical  sequence,  the  lat- 
ter is  merely  speculation. 

By  the  Court. — Macombeb,  J. — The  action  is 
ejectment  for  the  recovery  of  certain  rea.1  estate  of 
which  the  defendants  are  in  possession. 

The  plaintiff's  title  is  derived  immediately  from  Seth 
Rowley,  to  whom  the  premises  are  claimed  to  have  been 
conveyed  by  Benjamin  Chamberlain,  Alpheus  Hawley, 
Jesse  Morrison,  Josiah  Hall  and  James  Hall.  The  deed 
to  Rowley  was  executed  by  Josiah  Hall  in  behalf  of 
himself  and  as  attorney  in  fact  for  the  other  grantors, 
February  2, 1883,  and  was  recorded  in  the  proper  clerk's 
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office.  There  was  however,  no  written  power  of  attorney 
to  Josiah  Hall  produced  upon  the  trial  nor  any  record 
of  it  or  any  direct  evidence  given  that  the  same  ever 
existed.  The  court  for  that  reason  excluded  the  deed 
as  evidence  and  refused  to  permit  the  plaintiff  to  go  to 
the  jury  upon  the  question  whether  or  not  such  power 
of  attorney  existed  at  the  time  of  the  execution  of  the 
deed. 

Under  the  proof  in  the  case  it  was  established  that 
on  August  17, 1831,  the  state  of  New  York  agreed  to 
sell  to  Alpheus  Hawley  a  tract  of  land  conveyed  by  the 
Holland  Land  Company  to  the  state,  located  in  Catta- 
raugus county,  supposed  to  contain  100,632  acres,  for  a 
sum  of  $28,210.26  and  on  September  10,  1831,  the  state 
executed  to  him  a  certificate  of  sale  thereof.  In 
December  of  the  same  year,  Alpheus  Hawley  sold  an 
undivided  three-fifths  of  the  land  to  Benjamin 
Chamberlain,  James  Hall  and  Josiah  Hall.  On  Novem- 
ber 22,  1834,  an  assignment  of  partition  was  made 
between  all  the  parties  interested  in  the  land,  including 
Jesse  Morrison.  This  agreement  contained  a  clause 
making  it  subject  to  all  the  sales,  both  by  deed  and 
contract,  that  had  been  made  previously  thereto.  The 
residue  of  the  evidence  in  the  case  in  behalf  of  the 
plaintiff  and  which  was  offered  for  the  purpose  of  show- 
ing that  the  deed  to  Rowley  was  duly  executed  by 
Hall  himself  and  as  attorney  in  fact  for  the  other 
grantors,  was  to  the  effect,  that  Chamberlain,  Morrison, 
Josiah  and  James  Hall  were  engaged  as  copartners  in 
the  lumbering  and  land  business  under  the  name  of 
'*The  State  Land  Company,*'  in  the  years  1832,  1833, 
1834,  and  1835,  having  in  the  county  of  Cattaraugus 
upward  of  one  hundred  thousand  acres  of  land  mention- 
ed in  the  x)atent ;  that  Josiah  Hall  was  an  attorney  at 
law  and  had  charge  of  the  interests  of  the  company 
and  acted  as  the  attorney  of  the  company.  It  was 
also  shown  that  the  company  had  an  office  at  Great 


ABBOTT'S   NEW   CASES.  469 

Ensign  «.  McEinney. 

Valley  where  books,  records,  maps  and  filed  notes  were 
kept ;  that  all  the  members  of  the  partnership  took  part 
in  the  selling  of  lands,  frequently  meeting  to  discuss 
prices,  and  directed  from  time  to  time  deeds  to  be  given 
after  full  payment  and  accounting  for  the  receipts  of 
the  consideration  moneys  ;  that  Josiah  Hall  prepared 
the  form  of  the  blanks  for  deeds.  Alonzo  Hawley 
testifies  that  Josiah  Hall  was  accustomed  to  make 
like  deeds  at  about  the  time  of  the  date  of  this  deed  ; 
that  he  knew  he  was  deeding  lands,  and  that  he  was, 
on  several  occasions,  a  witness  to  the  deeds  executed 
in  the  manner  that  this  one  was.  These  sales  and  deeds, 
the  witness  says,  he  reported  to  the  parties  and  kept 
them  posted  as  to  what  land  was  sold.  He  further 
says  he  thinks  that  the  rest  of  the  company  did  not 
execute  any  deeds  in  those  years  and  knew  of  no  per- 
son executing  any  deed  except  Mr.  Hall  and  himself. 

Plaintiffs  also  offered  in  evidence  a  deed  from  Ben- 
jamin Chamberlain  to  Alpheus  Hawley,  dated  Novem- 
ber 19,  1836,  conveying  an  equal  undivided  half  of 
lands  described  in  the  deed,  except  such  as  were 
marked  "sold"  on  a  map  annexed.  It  appears  that 
among  those  that  were  marked  upon  the  map  as  sold, 
which  was  put  in  evidence,  was  the  land  conveyed  to 
Seth  Rowley.  This  was  objected  to  by  defendant's 
counsel  and  excluded.  Three  other  deeds  were  also 
offered  in  evidence,  one  to  John  Hurlbert,  another  to 
Samuel  S.  Clark,  and  a  third  to  Grove  Hulbert,  exe- 
cuted in  the  same  manner  that  the  one  now  in  contro- 
versy was.    These  were  also  excluded. 

It  further  appears  that  before  making  the  partition 
deed  above  mentioned,  the  original  part  owners  of  the 
land  had  a  full  accounting  between  themselves,  and  a 
balance-sheet  was  struck  and  the  accounts  all  adjusted ; 
and  that  the  partition  was  made  upon  the  basis  of 
such  accounting. 

Proof  was  also  given  of  a  thorough  search  for  the 
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power  of  attorney  under  which  Mr.  Hall  was  supposed 
to  act ;  but  it  was  unavailing. 

The  court  having  excluded  the  deed  of  Rowley,  it 
followed,  as  matter  of  course,  that  all  subsequent  deeds 
from  Rowley  should  be  excluded  also. 

It  thus  appears  that  no  power  of  attorney  to  Josiah 
Hall  was  recorded  in  Cattaraugus  county,  either  be- 
fore or  after  the  execution  of  the  Rowley  deed,  nor  is 
it  shown  that  such  a  power  of  attorney  as  an  existing 
instrument  in  writing,  under  the  signature  and  seal  of 
the  principal  as  the  statute  requires  (2  Edmonds*  ed. 
139,  6),*  ever  existed.  Nevertheless,  we  think  that 
it  was  error  for  the  trial  court  to  withhold  the  deed  to 
Rowley  from  the  consideration  of  the  jury. 

The  plaintiffs  were  entitled  to  prove  the  existence 
of  the  power  of  attorney  by  secondary  evidence,  and 
we  think  that  the  facts  which  were  received  in  evi- 
dence, and  which  were  offered  upon  that  question  and 
excluded,  made  such  a  case  as  that  the  jury  would  be 
warranted  in  finding  as  matter  of  fact,  that  Josiah  Hall 
acted  under  a  legal  power  of  attorney.  The  fact  that 
the  power  of  attorney  existed  is  asserted  upon  the 
face  of  the  deed  itself.  In  Jackson  ex  dem,  Livingston 
7).  Neely  (10  Johns.  374),  the  deed  recited  the  power  of 
attorney,  and  it  was  held  that  a  subsequent  purchaser 
had  notice  thereof  by  reason  of  its  recital  in  the  deed. 

It  has  frequently  been  held  that  one  partner  may 
bind  the  rest  of  the  firm  by  deed  executed  in  behalf  of 
the  firm,  under  a  parol  authority  6v  a  subsequent  parol 
adoption  or  ratification  of  the  act  (Gram  v.  Seton,  1 

*  §  6  '*  No  estate  or  interest  in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power,  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered  or  declared,  unless  by  act  or  operation 
of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering  or  declaring  tho  same,  or 
by  his  lawful  agent,  thereunto  authotized  by  writing/* 
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Ifall,  262 ;  Skinner  v.  Dayton,  19  Johns.  513).  The 
deed  was  sufficiently  proved  as  to  Josiah  Hall  as  a 
party  to  it  in  his  own  behalf,  and  not  only  did  it  con- 
tain the  assertion  of  the  power  of  attorney,  but  the 
instrument  itself  was  admitted  to  record  by  the  county 
clerk  in  February,  1883.  The  officer,  taking  the  ac- 
knowledgment of  Hall  both  individually  and  as  attor- 
ney in  fact,  properly  certifies  that  Hall  was  personally 
known  to  him  to  be  the  same  person  who  executed  the 
deed  and  acknowledged  the  same  as  his  act  'and  deed, 
as  well  as  the  act  and  deed  of  Chamberlain,  Hall, 
Hawley  and  Morrison.  It  will,  as  it  seems  to  us,  be 
presumed  in  this  case,  as  it  frequently  is,  that  a  public 
officer  does  his  duty,  and  that  neither  the  officer  taking 
the  acknowledgement  nor  the  county  clerk  receiving 
the  deed  of  record  would  have  verified  such  official 
acts  respectively,  had  there  not  been  present  before 
them  legal  proof,  which  in  this  case  would  be  an  iur 
strument  in  writing  under  the  hand  and  seal  of  the 
principals,  of  the  existence  of  such  power  of  attorney, 
inasmuch  as  a  long  period  of  time  had  elapsed  since 
the  execution  of  the  instrument,  namely,  forty-eight 
years  at  the  time  of  the  trial. 

In  Forcaith  v.  Clark,  21 N.  ff.  (1  Foster),  409,  it  was 
held,  that  in  the  case  of  an  acknowledgment  which 
purported  to  have  been  taken  before  a  justice  of  the 
peace  in  Massachusetts,  the  presumption  was  that  the 
register  of  deeds  had  sufficient  evidence  of  the  official 
character  of  the  magistrate  to  entitle  the  deed  to  be  re- 
corded in  New  Hampshire.  The  court  says  the  register 
of  deeds  may  have  had  plenary  evidence  of  the  official 
character  of  the  magistrate  at  the  time  he  recorded  the 
deed,  and  that  evidence  is  now  lost.  Every  presump- 
tion is  to  be  made  in  favor  of  the  legality  of  the  record 
after  such  lapse  of  time.  Says  Wharton,  in  his  work 
on  evidence,  sec.  1,  318:  *'The  acts  of  government 
officers,  e.  g.y  the  acts  of  sheriffs,  treasurers,  surveyors, 
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etc.,  are  presamed  to  be  regalar  so  far  as  to  throw  the 
bnrden  on  the  party  assailing  sach  acts  collaterally, 
on  the  ground  of  irregularity*"  The  officer  is  assumed 
prima  facie  to  have  done  his  duty  till  the  contrary  is 
shown,  and  when  the  acls  relate  to  the  cases  when  a 
registry  is  established  by  law,  the  question  is  one  of 
the  burden  of  proof,  and  documents  protected  by 
age  and  safe  keeping  are  prima  fa/iie  received  in 
evidence,  and  the  burden  is  on  him  who  would  resist 
their  admission  (Sec.  1359;  Wood  t?,  Terry,  A  Lans. 
80 ;  Cooper  v.  Bean,  5  Id.  318 ;  Lucas  v.  Second 
Baptist  Church,  4  How.  Pr.  353 ;  Hartwell  t».  Root,  19 
Johns.  345  ;  Wood  v.  Moorhouse,  45  N.  Y.  369). 

When  an  instrument  is  over  thirty  years  of  age, 
which  is  frequently  declared  to  be  a  period  at  which 
an  instrument  becomes  an  ancient  deed,  it  is  admissible 
in  evidence  upon  its  bare  production,  says  Greenleaf  on 
Evidence,  21.  See  also  Cowen  &  Hill,  note  882,  p.  1269, 
where  it  is  declared  that  a  power  to  execute  a  deed 
will  in  many  cases  be  presumed  (See  Doe  ex  dem 
Clinton  v.  Phelps,  9  Johns.  169  ;  The  same  v.  Campbell, 
10  Id.  475). 

In  the  two  cases  last  cited  possession  under  the 
deeds  were  shown  ;  but  whether  the  plaintiff  is  bound 
first  to  show  some  acts  of  possession  under  deed  is,  says 
Greenleaf,  ''  a  point  not  perfectly  clear  upon  the  author- 
ities ;  but  the  weight  of  opinion  seems  in  the  negative  " 
(§  21).  In  a  note  to  §  144  (13th  ed.)  it  is  further  stated 
that  the  weight  of  authority  at  present  seems  clearly 
not  to  require  such  proof ;  and  it  is  now  agreed,  that 
where  proof  of  possession  cannot  be  had,  the  deed  may 
be  read,  ii  its  genuineness  is  satisfactorily  established 
by  other  circumstances,  citing  among  other  cases 
Jackson  v.  Laroway,  3  Johns.  Cas.  283,  287;  Jackson  v. 
Luquere,  5  Cow.  221,225  ;  Jackson  v.  Lamb.  7  Cow.  431; 
Hewlett  V.  Cock,  7  Wend.  371 ;  Willson  v.  Betts,  4  Den. 
201. 
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The  plaintiffs,  we  think,  had  the  right  to  have  all 
the  facts  which  were  proved  and  which  were  offered  to 
be  proved,  submitted  to  the  jury  for  their  consideration 
and' for  them  to  say  whether  such  facts  and  such  in- 
ferences as  they  should  properly  adduce  therefrom, 
together  with  such  presumptions  of  law  as  they  should 
be  instructed  existed,  established  the  existence  of  a 
valid  power  of  attorney  in  Josiah  Hall  to  execute  the 
deed  to  Rowley  in  behalf  of  his  associates. 

Moreover,  the  partition  agreement  between  the 
owners  by  the  clause,  namely;  ''the  above  described 
tracts  being  subject  to  all  sales,  both  by  deed  and  con- 
tract, made  previous  to  the  date  hereof,"  taken  in  con- 
nection with  the  map  and  the  other  evidences  above 
referred  to,  is  a  recognition  of  the  regularity,  and 
validity  of  the  Rowley  deed,  or  at  least  a  proper  case 
was  presented  by  it  for  the  jury  to  find  such  recognition 
and  ratification  by  the  principals. 

It  follows  that  the  judgment  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Order  accordingly. 


CHAMBERLAIN  v.  TAYLOR. 
iV"   Y.  Court  of  Appeals,  1883. 

EjBcniSNT. — Deed  void  because  or  Adverse    Possession. — Parties 

Plaintiff. — Action  jby  Grantee  in  Grantor's  Name. 

— Statute  Violation  no  Defense. 

A  violation  of  the  statute  (2  E.  S.  691,  3  Jd.  7  ed.  2510,  §§5,  6*), 

forbidding,  a  conveyance  of  land  while  it  is  in  litigation  or  held 

adversely  to  the  grantor,  does  not  impair  the  grantor  s  title,  nt 

toast,  as  against  others  than  the  grantee. 
An  action  may,   under  Code  Pro.  §  111,  Code  Civ.  Pro.  §  1501,  be 

maintained  in  the  name  of  the  grantor  to  recover  the  land  from 

those  as  against  whom  the  grantor  had  good  title. 
The  fact  that  the  conveyance  was  a  criminal  act,  does  not  preclude  an 

action  in  the  grantor's  name,  even  though  it  be  alleged  to  be  brought 

for  the  benefit  of  the  grantee. 

*  Seo  also  Penal  Cade,  §§  129,  180,  which  embody  a  similar  rule. 
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Appeal  from  a  jadgment  ordered  on  hearing  excep- 
tions at  general  term. 

This  action  was  brought  in  the  name  of  Thomas  J. 
Chamberlain  and  others,  executors,  against  Hascal  L. 
Taylor  and  others,  to  recover  i)ossession  of  o?l  lands, 
and  for  an  injunction,  receiver  and  accounting,  under 
the  following  circumstances : 

William  H.  Ensign  and  others,  who  claimed  as 
grantees  under  the  testator,  having  been  nonsuited  at 
the  trial  of  their  action  of  ejectment  against  McKinm^^ 
Taylor,  Western,  and  others,  because  of  inability  to 
produce  a  power  of  attorney  in  support  of  a  deed 
to  the  testator,  their  grantor,  and  others,  purporting 
to  have  been  executed  by  attorney,  obtained  from 
Thomas  J.  Chamberlain  and  others,  the  executors  of 
Benjamin  Chamberlain  (whose  will  contained  a  general 
power  of  sale)  a  deed  of  confirmation ;  and  thereupon 
the  present  action  was  commenced  for  the  benefit  of 
the  grantees,  but  in  the  name  of  the  executors,  to  re- 
cover the  premises. 

The  complaint,  after  the  allegations  of  title  which 
would  have  been  appropriate  to  ejectment  by  the  ex- 
ecutors for  the  benefit  of  the  estate,  alleged : 

*'II.  That  on  or  about  June  4,  1880,  by  a  deed 
in  writing  dated  on  that  day,  the  plaintiffs,  as  such 
executors  and  donees  of  such  power,  for  a  valuable 
consideration  granted  and  conveyed  said  described 
premises  to  William  H.  Ensign,  [naming  the  others  also^ 
and  alleging  due  record^  and  by  the  terms  of  said 
deed  the  plaintiffs  further  sold  and  conveyed  to  the 
said  grantees  all  and  singular  the  rents,  issues  and 
I)rofits  received  by  any  and  all  persons  of  and  from  said 
described  premises  since  February  2,  A.  D.  1883, 
together  with  any  and  all  rights  and  things  in  action,* 
causes  of  action,  lawful  claims  and  demands  against 
any  and  all  persons  who  have  broken  the  close-of,  or 
entered  upon,  said  premises,  or  taken,  carried  away  or 
converted  to  his  or  their  own  use,  any  wood,   timber, 
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petroleum  oil,  natural  grasses  or  crops  of  any  kind, 
since  the  said  last  named  day. 

''HI.  That  at  the  time  of  such  conveyance  and 
delivery  of  such  grant  and  deed  as  aforesaid,  the  said 
land  and  premises  were,  and  ever  since  have  been  in 
the  actual  possession  of  the  defendants  claiming  under 
a  title  adverse  to  that  of  the  plaintiffs  and  said 
grantees,  and  therefore,  this  action  is  commenced  on 
behalf  of  said  William  H.  Ensign  [naming  also  tlie 
others\  in  the  names  of  their  grantors,  the  said 
plaintiffs,  under  and  pursuant  to  the  provisions  of  the 
act  and  statute  in  such  case  made  and  provided." 

The  allegations  of  wrongful  possession,  etc.,  and 
the  demand  of  relief  were  similar  to  those  in  the 
previous  action  by  Ensign  and  others  above  reported. 

On  the  evidence  after  trial,  the  court  directed  a 
verdict  for  defendants,  and  ordered  the  exceptions  to 
be  heard  in  the  first  instance  at  general  term. 

The  Sujyreme  Court  at  general  term  held,  that  as 
the  deed  of  confirmation  was  obnoxious  to  the  statute 
which  makes  it  a  penal  offense  to  take  knowingly  a  con- 
veyance of  land  from  a  person  not  being  in  possession, 
and  while  the  lands  are  in  litigation  (2  H.  S.  691,  §  5), 
the  grantees  could  not  have  relief,  citing  Pepper  v. 
Haight,  20  Barb.  429.    The  plaintiffs  appealed. 

E.  Darwin  Smithy  and  B,  3,  Norihruy  (attorney), 
for  the  plaintiffs,  appellants. 

Bolles  &  Moulion  and  Cary^  Jewell  it  Rumsey^  f  r 
defendants,  respondents. 

Finch,  J. — This  is  an  action  of  ejectment.  The 
plaintiffs  sue  as  executors  of  the  will  of  Benjamin 
Chamberlain,  deceased.  They  allege  title  in  themselves 
and  right  of  possession  ;  a  conveyance  by  them  to  one 
Ensign  and  others  ;  an  adverse  holding  of  the  premises 
at  the  delivery  of  such  deed  ;  and  claim  to  recover  for 
the  benefit  of  their  grantees.  The  defendants  deny 
the  material  allegations,  and  put  in  issue  the  title 
asserted.    Upon  the  trial,  the  plaintiffs  showed  title  in 
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the  testator  by  a  patent  from  the  ctate ;  proved  his 
death,  his  will,  its  due  probate,  their  letters  testament- 
ary, and  their  conveyance  to  Ensign  during  an  adverse 
holding,  and  rested. 

There  was  no  motion  for  a  nonsuit. 
The  defendants  gave  evidence,  for  the  most  part 
under  objection,  consisting  of  the  judgment  finally 
construing  the  will  of  Chamberlain,  and  the  decrees  of 
the  surrogate,  settling  the  accounts  of  the  executors. 
At  the  close  of  the  evidence,  the  defendants  requested 
the  court  to  direct  a  verdict  in  their  favor.  No  ground 
of  the  request  was  assigned,  but  it  was  granted,  and 
the  plaintiflfs  excepted.  The  judgment  thereupon 
entered  was  aflSrmed  by  thegeneral  term,  but  for  rea- 
sons in  which  we  do  not  concur. 

If  we  assume,  as  was  asserted,  that  both  grantors 
and  grantees  were  guilty  of  a  misdemeanor,  the  former 
for  conveying,  and  the  latter  for  accepting  a  deed  of 
land  held  adversely,  and  the  title  to  which  was,  at  the 
time,  involved  in  litigation,  still  the  conclusion  of  the 
general  term  does  not  follow.  The  criminal  law  affects 
the  deed  given  in  violation  of  its  command,  but  not  the 
grantors  previous  title.  The  former  may  be  void, 
but  if  it  Is,  the  grantor's  title  has  neither  been  extin- 
guished nor  transferred,  and  remains  valid  and  effect- 
ual. Upon  it  the  grantors  may  rely  as  against  tres- 
passers, and  occupants  without  title.  Upon  it  they  do 
rely  in  this  action.  They  are  the  sole  plaintiffs  here, 
and  we  can  recognize  no  others.  Their  action  is  not 
founded  upon  the  illegal  deed,  but  upon  a  disaffirmance 
of  it.  It  is  the  legal  title  of  the  grantors,  which  has  in 
it  no  vice  born  of  the  violation  of  the  criminal  law, 
which  the  defendants  are  called  upon  to  answer.  The 
grantees  are  not  before  us.  That  they  may  and  will 
reap  a  benefit  from  the  recovery  of  the  grantors,  does 
not  deprive  the  latter  of  their  title,  or  serve  to  weaken 
or  defeat  it.  That  is.an  after  question,  between  grant- 
ors and  grantees,  with  the  solution  of  which  the  de- 
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fendants  have  no  concern.  If  the  deed  is  utterly  void, 
an  absolute  nullity,  because  it  was  a  crime  to  give  and 
receive  it,  then  certainly  the  plaintiffs  may  recover  as 
Qwners  of  the  legal  title,  which  has  never  passed  from 
them.  If  on  the  contrary,  it  is  only  void  as  to  the  de- 
fendants, and  good  between  the  other  parties,  then  the 
Code  permits  the  action  in  the  name  of  the  plaintiffs, 
for  the  benefit  of  the  grantees.  In  either  event  the 
grantor's  title  can  be  asserted  and  established.  Sim- 
ilar actions  have  always  been  sustained. 

Under  the  old  practice,  before  the  Revised  Statutes, 
the  plaintiff  could  count  upon  different  demises  from 
different  lessors,  and  recover  upon  the  title  of  the 
grantor,  when  that  of  the  grantee  was  rendered  void 
by  an  adverse  holding  (Jackson  v,  Vordenburgh,  1 
Johns,  159  ;  Jackson  n,  Duraont,  9  Johns,  55  ;  Jackson 
r.  Leggett,  7  Wend,  377).  The  same  mode  of  pleading 
was  sustained  after  tlie  use  of  fictitious  names  was 
abolished,  and  counts  were  permitted  in  the  names 
both  of  grantor  and  grantee  (Ely  v,  Ballentine,  7 
Wend,  470 ;  Livingston  ti,  Proseus,  2  Hill^  628).  In 
the  case  last  cited,  the  correct  doctrine  was  thus 
stated :  "As  against  the  person  holding  adversely  the 
deed  is  utterly  void,  a  mere  nullity.  There  was  an 
attempt  to  convey,  but  the  parties  failed  to  accom- 
plish their  object.  The  title  still  remains  in  the 
original  proprietor,  and  he  may,  indeed,  must  sue  to 
recover  the  land.  It  is  true  the  recovery  will  enure  to 
the  benefit  of  the  grantee  in  the  deed,  but  that  is  a 
matter  between  him  and  the  grantor,  and  with  which 
the  person  holding  adversely  has  nothing  to  do.  It  is 
enough  for  him  that  the  deed  does  him  no  injury." 
When  the  Code  enacted  that  actions  should  be  brought 
in  the  name  of  the  real  party  in  interest,  the  new 
difficulty  was  removed  by  the  special  provision  allow- 
ing the  action,  although  for  the  benefit  of  the  grantee, 
to  be  brought  in  the  name  of  the  grantor  {jOode  Pro. 
§  111 ;  Code  Civ,  Pro,  §  1501). 
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If  there  is  any  jar  between  the  civil  and  criminal 
law  upon  this  subject,  it  can  only  occur  in  some  action 
founded  upon  the  illegal  deed,  and  not  in  one  which 
concedes  its  illegality  and  rests  upon  a  valid  title.    It 
cannot    be    that  a  mere    trespasser   can  defeat    the 
grantee  of  the  true  owner  because  his  deed  is  void, 
and  then  defeat  the  grantor  because  the  deed  is  good. 
But  the  judgment  is  defended  upon  the  further 
ground  that  under  the  will  of  Chamberlain  and  its 
construction  by  the  courts,  the  executors  took  no  title, 
but  the  fee  descended  to  the  heirs-at-law,  subject  only 
to  the  execution  of  the  power  of  sale ;  and  that  such 
power  is  spent  and  dead  because  all  its  purposes  are 
accomplished.     The  point  appears  to  be  serious,  and 
strikes  us  as  worthy  of  careful  consideration.    But  it 
does  not  appear  to  have  been  suggested  on  the  trial ;  it 
has  not  been  considered  by  the  general  term ;  and  the 
complete  provisions  of  the  will  are   not  before  us. 
There  may  be  something  in  them  which  would  modify 
the  inference  to  be  drawn  from  the  brief  extracts  fur- 
nished in  the  printed  case.    We  therefore  express  no 
opinion  upon  it,  but  leave  it  to  be  considered  on  a 
new  trial,  and  in  the  light  of  the  full  and  complete 
facts  which  will  doubtless  be  supplied. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

All  the  judges  concurred. 


WOHLPAnRT  V.  BECKERT. 
N.  T.  Court  of  Appeals  ;  June^  1883 

Negligbncb  in  Dibpeksinq  Poison. — Caubb  of  Action  on  Act  Vio- 
lating Statute.— Trial  ;  imfrob ability  op  Testt- 
mont  of  Interested  Witness  a  Question 
for  the  Jury. 

Conceding  that  it  is  a  misdemeanor  punishable  by  the  criminal  law  to 
sell  or  furnish  poison  without  a  proper  label,  so  doing  does  not  ren- 


ABBOTT'S    NEW    CASES.  479 


Woblfabrt  v,  Beckert. 


der  one  liable  in  damages  to  the  person  injured,  if  it  appear  that 
before  delivering  it,  be  fairly  and  fully  warned  him*  that  the  sub- 
stance was  poison.* 
The  doubt  arising  on  improbable  or  suspicious  testimony  of  a  party 
testifying  as  a  witness  in  bis  own  behalf,  raises  a  question  of  fact 
which  ought  to  be  submitted  to  the  jury.f 

Appeal  from  a  judgment  reversing  a  nonsuit  and  an 
order  granting  a  new  trial. 

Mary  Wohlfahrt  sued  Charles  A.  Beckert  for  dam- 
ages for  negligence  in  furnishing  to  the  plain tiflPs.  in- 
testate a  poison  unlabeled,  the  taking  of  which  in  an 
excessive  dose  caused  his  death.  The  details  appear 
in  the  opinion. 

W.  C.  De  Witty  for  defendant  appellant. 

Samuel  Oreenhaum^  for  plaintiflE  respondent. 

*  This  case  is  akin  to  some  others  which  hold  that  the  violation 
of  a  statute  does  not,  of  itself,  give  a  right  of  action  to  the  person  in- 
jured, irrespective  of  negligence  or  other  wrong,  which  might  be  a 
cause  of  action  independent  of  the  statute. 

For  recent  cases  illustrating  the  subject,  and  the  qualifying  rules 
that  a  statute  or  ordinance  may  protect  a  person  otherwise  unprotected ; 
and  be  relevant  to  the  question  of  negligence,  see  Parker  v.  Barnard 
{Mass.  Mayy  1883),  17  Cent,  L.  «7.  166;  Fillo  t?.  Jones,  2  Ahb,  Ct.  App, 
Dee,  I'il;  Salisbury  v.  Herchenroder,  106  3/aM.  458;  Jenksv.  Williams, 
115  Id,  217;  Blanchard  v.  Western  Union  Tel.  Co.,  QO  N.  T.  510; 
Briggst.  N.  Y.  Cental,  &c.  R.  R.  Co.,  72  Id.  26;  Chicago,  &c.  R. 
R.  Co.  V,  Engle,  58  III,  381 :  Toledo,  &c.  R.  R.  Co.  v.  O'Connor,  77 
Jd.  891;  St  Louis,  &c.  R.  R.  Co.  v.  Mathias,  50  Ind.  65;  Madison,  &c. 
R.  R.  Co.  V.  Taffe,  37  Id,  361 ;  Western  Union  Tel.  Co.  v.  Eyser,  2 
Col.  141;  Dodge  v.  Burlington,  &c.  Co.,  84  lawa^  276;  Jackson  v. 
Chicago,  &c.  R.  R.  Co.,  36  Id,  451;  Messenger  v.  Pbte,  42  Iowa,  443; 
Toledo,  Peoria,  &c.  R.  R.  Co.  v.  Deacon,  63  III.  91 ;  Pennsylvania 
Co.  V.  Hcnsel,  70  Ind,  569;  Texas,  &c.  R*y  Co.  v.  Murphy,  46  Tex. 
356. 

t  Upon  the  same  principle  it  is  error  to  direct  a  verdict  or  nonsuit 
solely  upon  even  the  uncontradicted  testimony  of  the  party  in  whose 
favor  the  direction  is  given.     Btilwell  v.  Carpenter,  2  Abb,  If,  C.  238. 
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Finch,  J. — Whether  this  case  should  have  been 
submitted  to  the  jury  depends  upon  the  inquiry 
whether  the  testimony  of  the  defendant's  clerk  is  to 
be  taken  as  the  truth  of  the  transaction,  or  may  be 
questioned  or  doubted^  If  he  is  to  be  believed^  the 
druggist  who  sold  the  poison  was  guilty  of  no  wrong 
or  negligence  toward  the  deceased,  for  he  warned  him 
that  the  *' black  drops  "  asked  for  was  a  strong  poison, 
of  which  he  should  only  take  ten  or  twelve  drops  for  a 
dose.  Notwithstanding  the  warning,  he  took  probably 
ten  times  the  prescribed  quantity  in  reliance  upon  ihe 
previous  statement  of  the  peddler,  Silverstein,  that  he 
had  taken  half  a  glass  of  what  he  called  '^  black 
draught,"  and  it  had  cured  him.  On  such  a  state  of 
facts  a  verdict  against  the  defendant  would  not  be  jus- 
tified. Although  no  label  marked  "poison"  was  put 
upon  the  vial,  and,  granting  that  by  such  omission  the 
defendant  was  guilty  of  a  misdemeanor,  and  liable  to 
the  penalty  of  the  criminal  law,  still  that  fact  does  not 
make  him  answerable  to  the  customer  injured  or  his 
representative,  in  case  of  his  death,  for  either  a  negli- 
gent or  wrongful  act,  when  toward  that  customer  he 
was  guilty  of  neither  ;  since  he  fairly  and  fully  warned 
him  of  all  and  more  than  could  have  been  made  known 
by  the  authorized  label. 

A  statute  requires  the  ringing  of  the  bell  or  sound- 
ing of  the  whistle  by  an  engine  approaching  a  railroad 
crossing ;  but  one  who  sees  the  train  coming  has  all 
the  notice  and  warning  which  these  signals  could  give, 
and  though  they  are  omitted,  takes  the  risk  of  the  dan- 
ger which  he  sees  and  knows,  if  he  attempts  to  cross  in 
front  of  the  train  (Pakalinksky  v.  N.  Y.  Central,  &c. 
R.  R.,  82  JUT.  r.  424: ;  Connelly  v.  N.  Y.  Central,  &c. 
R.  R.,  88  IV.  T,  346).  So  here,  if  the  warning  was  in 
truth  given,  if  the  deceased  was  cautioned  that  the 
medicine  sold  was  a  strong  poison,  and  but  ten  or 
twelve  drops  must  be  taken,  he  had  all  the  knowledge 
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and  all  the  warning  that  the  label  could  have  given, 
and  could  not  disregard  it,  and  then  charge  the  conse- 
quences of  his  own  negligent  and  reckless  act  upon  the 
seller  of  the  poison.  But  if  no  such  warning  was  in 
fact  given,  its  omission  was  negligence,  for  the  results 
of  which  the  vendor  was  liable  both  at  common  law 
and  by  force  of  the  statute  (Thomas  v.  Winchester,  6 
i\^.  Y.  397,  409  ;  Loop  v.  Litchfield,  42  N.  Y.  351,  358 ; 
Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass. 
64 ;  4:R.  S.  [6th  ed.]  chap.  I,  title  6,  p.  973,  §  25). 

By  the  statute  it  is  made  a  misdemeanor  for  any- 
person  to  sell  "any  arsenic,  corrosive  sublimate,  prus- 
sic  acid,  or  any  other  substance  or  liquid  usually  de- 
nominated poisonous  without  having  the  word  'poison' 
written  or  printed  upon  a  label  attached  to  the  vial, 
box  or  parcel  in  which  the  same  is  so  sold."* 

The  liquid  sold  to  the  deceased  was  in  fact  a  poison, 
and  death  resulted  from  taking  a  trifle  less  than  the 
quantity  sold.  The  evidence  showed  that  the  black 
drops  in  both  forms  of  preparation  was  "  deadly,"  and 
that  it  was  usually  denominated  poisonous,  is  to  be  in- 
ferred both  from  its  well-known  character  and  from 
the  evidence  given  by  the  pharmacist,  who  said  that 
unless  selling  upon  the  prescription  of  a  physician  he 
would  mark  upon  the  medicine  the  dose,  or  label  it 
poison,  or  do  both.  Indeed,  the  learned  counsel  of  the 
defendant  concedes  all  this,  for  he  says :  "If  any  third 
party,  unacquainted  with  the  real  contents  of  the 
vial,  had  been  injured,  then  an  action  would  lie 
against  this  defendant,"  and  the  defense  interposed 
rests  wholly  upon  the  fact  asserted  that  full  warning 
of  the  poisonous  nature  of  the  liquid  was  given,  and 
the  quantity  which  might  be  safely  taken  was  stated 
to  the  purchaser.  So  that  the  question  here  whether 
the  nonsuit  ordered  by  the  trial  judge  can  be  sustained 
or  not  turns  solely  upon  the  inquiry  whether  the  warn- 

*  Compare  Penal  Code,  $  404. 
Vol.  XIL— 25 
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ing  was  in  fact  given,  and  tiiat  again  upon  the  ques- 
tion whether  the  jury  would  have  been  at  liberty  to 
disbelieve  the  evidence  of  the  defendant's  clerk.     His 
story  in  itself  was  not  improbable,  so  far  as  the  defend- 
ant's action  was  concerned.     A  druggist  selling  for  ten 
cents  a  medicine  which  was  a  poison,  and  in  a  quantity 
capable  of  killing  an  incautious  or  ignorant  purchaser, 
would  be  quite  likely,  we  should  suppose,  to  give  the 
brief  information  needed  to  protect  his  customer  and 
shield  himself  from  grave  danger  and  disaster.     Nor 
was  the  witness  impeached  by  what  are  calle  i  the  con- 
tradictions in  his  testimony  drawn  out  on  cross-exami- 
nation.    They  were  very  slight  and  utterly  immaterial. 
But  two  facts  disclosed  by  the  proofs  opened  his  testi- 
mony to  doubt  and  possible  disbelief.     He  was    an 
interested  witness.     He  had  violated  the  law  by  omit- 
ting the  label  required.    The  medicine  he  delivered 
had  killed  its  victim.     The  consequences  of  the  act 
upon  himself,  upon  his  future,  and  upon  his  employer, 
were  certain  to  be  disastrous  in  the  absence  of  expla- 
nation or  justification.    The  motive  to  avert  the  danger 
even  by  falsehood  was  plain  and  powerful.     The  hibel 
was  not  on  the  vial.     No  such  defense  was  possible. 
The  only  other  one  was  to  swear  to  the  verbal  warning 
given  to  the  customer.     The  witness,  therefore,  stood 
in  a  position  such  as   to  provoke  suspicion,  arouse 
doubt,  and  justify  watchful  and  rigid  criticism.     And 
then,  joined  to  that  come  the  facts  of  the  conduct  of 
the  deceased.     If  the  evidence  was  true,  he  took  the 
I3oison  in  a  deadly  dose,  and  from  the  hands  of  his  wife, 
with  knowledge  that  it  was  a  poison,  and  that  he  was 
Lirgely  exceeding  the   prescribed  quantity.     Nothing 
in  the  case  permits  us  to  imagine  that  he  did  so  pur- 
posely, and  intended  suicide*     What  can  be  said  and 
all  that  can  be  said  is  that  he  relied  upon  the  peddler's 
story  of  his  experience  in  taking  without  injury  one- 
half  of  a  glass,  rather  than  upon  the  druggist's  wain- 
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ing  that  the  medicine  was  a  strong  poison.  That  is 
possible,  bat  has  about  it  some  doubtful  elements.  A 
man  even  of  ordinary  intelligence  and  very  moderate 
prudence,  who  had  been  told  by  a  friend  that  he  had 
been  cured  by  a  particular  medicine,  taken  in  the 
quantity  of  half  a  glass,  and  thereupon  went  to  a  drug- 
gist, who  was  also  a  doctor,  to  purchase  it,  and  was 
then  distinctly  told  that  the  medicine  was  a  poison 
and  but  ten  or  twelve  drops  must  be  taken,  would  nat- 
urally be  somewhat  startled.  We  should  expect  him 
to  speak  and  manifest  surprise^  or  at  least  seek  the 
truth  out  of  the  contradictions. 

But  this  customer  manifested  none.  He  showed  no 
curiosity.  He  asked  no  natural  question.  He  did  not 
say  that  a  friend  had  taken  ten  times  the  doctor's  dose 
with  safety,  and  ask  who  was  right  or  who  was  wrong, 
or  if  there  was  not  somewhere  a  mistake  as  to  the  med- 
icine. On  the  contrary,  with  the  warning  ringing  in 
his  ears,  he  quietly  receives  the  medicine  without  sur- 
prise, allows  hifi  wife  to  pour  nearly  the  whole  con- 
tents into  a  spoon,  and  says  not  a  word  to  her  of  the 
information  he  has  received,  does  not  tell  her  what  the 
doctor  said,  does  not  heed  his  warning,  relies  upon  the 
advice  of  an  unskilled  peddler,  discarding  that  of  the 
druggist  and  physician,  and  takes  the  fatal  dose.  It 
cannot  be  denied  that  this  conduct  matches  naturally 
and  exactly  the  line  of  conduct  we  should  expeot  if  no 
warning  had  been  in  fact  given,  and  does  not  appear  so 
perfectly  natural  when  confronted  with  the  opposite 
theory.  It  tends,,  therefore,  to  throw  doubt  upon  it, 
and  to  make  one  hesitate  as  to  the  truth,  and  when 
combined  with  the  palpable  interest  of  the  clerk  to 
shield  himself  and  his  employer,  makes  a  case  in 
which  there  is  a  possibility  of  different  and  debatable 
inferences  from  the  evidence  given,  and  so  develops  a 
question  of  fact,  rather  than  one  of  law.  In  El  wood  v. 
Western  Union  Tel.  Co.  (45  iV:  Y.  549,  553)  it  was  said 
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that  the  rule  that  where  unimpeached  witnesses  tes- 
tify positively  to  a  fact  and  are  uncontradicted,  their 
testimony  must  be  credited^  is  subject  to  many  quali* 
fications ;  and  among  them  this,  that  the  interest  of  the 
witness  may  affect  his  credibility,  and  it  was  added 
upon  the  facts  of  that  case :  ^'  Such  evidence  as  there 
is,  proceeds  wholly  from  parties  having  an  important 
interest  in  the  question ;  each  of  them,  if  guilty  of  the 
negligent  act,  would  have  the  strongest  motive  to  deny 
it,  as  the  admission  would  subject  him  or  her  to  severe 
responsibility  for  the  consequences.  This  is  a  con- 
trolling consideration  in  determining  whether  the 
statements  of  these  witnesses  should  be  taken  as  con- 
clusive." To  a  similar  effect  are  other  cases  (Kava- 
nagh  -0.  Wilson,  70  N.  T.  177 ;  Gildersleeve  u.  Landon, 
73  Id.  609).  The  general  term  were,  therefore,  right 
in  saying  that  the  case  should  have  been  submitted  to 
the  jury. 

The  judgment  should  be  affirmed  and  judgment 
absolute  rendered  in  favor  of  the  plaintiff  upon  the 
stipulation,  with  costs. 

All  the  judges  concurred. 

■ 

Judgment  accordingly. 
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ton  V.  Whitebouse,  48  Super,  Ct,y 
\j.  d  8,)  208. 

Substituting  successors  in  inter- 
est by  purchase  from  personal 
representatives.  McLachlin  v.  Brett, 
27  Hun^  18.  Appeal  dismissed,  it 
seems,  in  90  N,  F.  6%i3 ;  no  opinion. 

When  both  parties  are  dead, 
action  abates.  Holsman  v.  St. 
John,  48  Super,  Ct,  (J.  dk  S.)  300. 

Death  of  both  parties;  lapse  of 
time;  surviYal  of  action  against 
lessee  for  taxes  paid  by  lessor. 
Holsman  v.  St.  John,  90  2f.  F., 
461 ;  reversing  48  Super.  Ct,  (J,  d 
A)  806;    S.   C,    2   Civ,  Prg.  E. 


(Brown)  48;  2  Civ,  Pro,   S,    (Me- 
Carty)  146. 

Revivor  necessary.  (Action  to 
set  aside  assignments.)  Edwards  v. 
Woodruff,  90  N,  T,  396. 

ACCOUNTING. 

Life  tenant's  right  to  compel 
trustee  to  account.  Hancox  v. 
Wall,  28  Uun,  214. 

ACKNOWLEDGMENT    AND 
PROOF  OF  DEEDS. 

Additional  commissioners  in 
other  states  provided  for.  L,  1883, 
p.  288,  c.  233. 

Of  assignment,  before  U.  S. 
consul.  Mitander  o.  Sonncborn, 
29  Hun,  407. 

Of  deed  by  attorney,  may  support 
inference  of  power.  Ensign  v,  Mc- 
Kinney,  12  Abb.  N,  C,  463. 
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Acknowledgment  of  deeds,'  in 
Great  Briti  an  and  Ireland.  /..  1883, 
p.  67,  c.  80. 

ACTION. 

For  breach  of  contract,  cannot 
be  had  by  one  preventing  its  per- 
formance. Taylor  t>.  Risley,  28 
Hun,  141. 

ADJOURNMENT. 

In  criminal  cases.  People  «. 
Draper,  28  Hun,  1. 

ADULTERATION. 

Of  food  or  drugs,  complaint  for 
and  variance.  People  «.  Fulle,  12 
Ahb,  N.  a  196. 

ADVERSE  POSSESSION. 

Mortgagee  in  possession;  tax 
lease.  (Ejectment.)  Gross  v.  Wel- 
wood,  90  If.  r.  638. 

AFFIDAVIT. 

Omission  of  notary  to  designate 
his  county;  presumption.  Crosier 
V.  Cornell  Steamboat  Co.,  27  Hun, 
215. 

ALIMONY. 

When  allowed.  Ramsden  v. 
Ramsden,  28  Hun,  285 ;  Winton  v. 
Win  ton,  12  Abb.  N.  0,  159. 

Granting  of,  pending  action  for 
separation;  pecuniary  resources  of 
plaintiff.  Maxwell  9.  Maxwell,  28 
Hun,  566. 

Alimony  pendente  lite  and  coun- 
sel fee  refused  where  defense  ap- 
pears to  wife's  action.  Desbrough 
«.  Desbrough,  29  Hun,  592. 

Effect  of  discharge  in  bankrupt- 
cy or  death  of  husband.  Beach  «. 
Beach,  29  Hun,  181;  Anon.,  12 
Ahh,  N.  C.  160. 


AMENDMENT. 

After  noticing  demurrer  for 
argument.  Clifton  v.  Brown,  27 
Hun,  231. 

Of  notice  of  appeal.  Piper  «, 
Van  Buren,  27  Hun,  384, 

Substitution  of  names  of  o titer 
persons  as  defendants.  N.  Y. 
State  Monitor  Milk  Pan  Ass'n  9. 
Remington  Agricultural  Works, 
89  N,  F.  22. 

Of  petition  of  railroad  to  acquire 
lands.  Matter  of  N.  Y.  <&  West 
Shore  R.  R.  Co.,  89  N.  Y.  453. 

Bringing  in  causes  of  action 
barred  by  statute  of  limitations. 
Quimbyt).  Claflin,  27  Han,  6tl. 

Of  answer  on  trial :  service  of. 
Lane  «.  Hay  ward,  28  Hun,  583. 

Allowed  to  municipal  corporation 
notwithstanding  delay.  Brooks  o. 
Mayor,  &c.  of  N.  Y.,  12  Abb,  N.  (7. 
350. 

Of  judgment  record  as  to  trial. 
Ostrander  v.  People,  29  Hun,  513. 

Allowing  on  settling  findings; 
on  appeal.  Coates  v.  Donncll,  48 
Super.  Ct,  {J.  db  8.)  46. 

On  appeal  in  ejectment.  Smith 
V.  Long,  12  Abb.  N.  G.  113. 

Power  of  referee.  Oregon  Steam- 
ship  Co.  V.   Adams,  27  Hun,  452. 

APPEAL. 

From  dismissal  of  for  non prose- 
cution.   James  v.  Shea,  28  Hun,  74. 

From  order  denying  motion  to 
revive;  how  ^entitled.  McLuchlin 
V.  Brett,  27  Hun,  18.  A  ppeal  dis- 
missed it  seems,  in  90  A**.  Y.  653 ;  no 
opinion. 

From  dismissal  of  complaint  as 
to  co-defendant.  Popham  «. 
Twenty-third  St.  R.  R.  Co.,  46 
Super.  Ct.  {J.  db  8.)  229. 
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Order  substituting  successor  of 
officer,  appealublc.  Famham  c. 
Benedict,  29  Hun,  44. 

«Iu(lgmeat  by  consent  not  appeal 
able.     Pinch  c.  Carpenter,  29  Han, 
2<>8. 

Ht>w  taken  for  disalloivancc  of 
costs.    Rice  r.  Childs,  28  Hun,  303. 

Another  order  not  appealed 
from.  Baltimore  &  O.  R  R.  Co. 
f).  Arthur,  90  N.  7.,  234;  reversing 
18  Weekly  Dig,  333. 

From  order  denying  motion  for 
re-sale  in  foreclosure.  Common- 
\7ealth  Life  Ins.  Co.  f>.  Bowman, 
90  ^V.  T.  654. 

From  order  vacating  attachment. 
National  Shoe  <&  L.  B'k.  €.  Mechan- 
ics' Natl  B'k  of  Newark,  89  N.  Y. 
440. 

From  order  denying  writ  of  pro- 
hibition. People  ex  reL  Adams  t>. 
Westbrook,  89  iV.  Y.  152. 

In  proceedings  to  punish  for 
contempt.  People  ex  rel,  Negus  v. 
Dwyer,  90  N.  Y,  402;  S.  C,  2 
Cic.  Pro.  R,  {Browne)  379;  affirm- 
ing 27  Hun,  548. 

Orders  as  to  allowance  to  attor- 
neys not  appealable.  Atty.  Genl.  o. 
Continental  Life  Ins.  Co.,  90  N,  Y. 
45 ;  dismissing  appeal  from  27  Hun, 
195. 

Sustaining  attachment.  Pome- 
roy  V,  Ricketts,  27  Hun,  242. 

From  decision  of  commissioners 
as  to  change  of  rout«  of  railroad. 
Matter  of  Lake  Shore,  &c.  R.  R. 
Co.,  89  N,  X'  442. 

Order  granting  leave  to  inter- 
vene appealable.  People  o.  Globe 
Mutual  Ins.  Co.,  27  Hun,  539. 

From  order  denying  new  trial 
on  motion  on  ground  of  newly-dis- 
covered evidence.  Meltzer  c. 
Doll,  91  N.  7.  365. 


Denial  of  motion  to  vacate  as- 
sessment.    Matter  of  Loew,  90  JV.  . 
r.  666. 

To  court  pf  appeals;  amount 
involved;  counterclaims,  St. 
Clair  V.  Day,  89  N.  Y.  367. 

What  controversy  involves  more 
than  |I500.  American  Hosiery  Co. 
c.  Riley,  12  Abb.  iV.  C.  329. 

Leave  to  renew  motion ;  waiver 
of  right  to  appeal.  Harris  v. 
Brown,'  29  Hu7i,  477. 

When  party  not  estopped  from 
taking  by  accepting  a  benefit  con- 
ferred by  order  appealed  from. 
Rodbourn  p.  Utica,  &c.  R.  Ct>., 
2S  Hun.  369. 

Jurisdiction  of  county  court; 
exception  to  raise  question.  Coe 
0.  Raymond,  89  iV.  F.  612. 

Notice  of  entry  of  judgment  not 
indorsed  or  inscribed  with  name 
of  attorney  and  office  address,  in- 
effectual. Laugdon  «.  Evans,  20 
Hun,  652. 

What  sufficient  notice  of  entry 
of  order.  Baker  v,  Hatfield,  29 
Hun,  670. 

Notice  of  appeal;  its  subscript 
tion;  amendment  of.  Qutbrecht 
V.  Prospect  Park  &  C.  I.  R.  R. 
Co.,  28  Hun,  497. 

Notice  of,  served  on  attorney 
after  death  of  his  client.  Matter 
of  Beckwith,  90  iV.  F.  667. 

Amendment  of  notice  of  appeal. 
Lavelle  «.  Skelly,  90  Ji.   Y.  546. 

Deposit  to  stay  execution;  ap- 
plying to  further  appeal;  refund- 
ing on  deducing  judgment. 
Mclntyre  v.  Strong,  48  Super  Ct,  (J. 
d  S.)  299. 

Stay  on  appeal  by  defendant 
from  money  judgment  in  favor  of 
plaintiff  against  co-defendant;  se- 
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cnritj.      Qainlaa    «.     Ruasell,   48 
Super  Ct.  {J.  dt5.)537. 

False  justificution  of  surety  on 
nndertakiDg.  £Uon  «.  M array,  27 
Hun,  53$. 

Objection  not  taken  ^elow  (ac- 
tion for  conversion).  Wellington 
«.  Morey,  90  N.  Y.  656. 

Objection  to  scope  of  question. 
Raw  V.  Brand,  90  N.  K  809. 

When  court  will  not  take  judi- 
cial notice  of  decree  not  proved  be- 
low.   People  f>.  Chase,  27  Bun,  256. 

Contradictory  findings.  Bonnell 
t».  Griswold,  89  N.    Y.  122. 

What  justifies  general  term  in 
reviewing  referee^s  findings.  Mead 
V.  Smith,  28  Ilun,  639. 

Facts  presumed  in  support  of 
judgment.  (Ejectment.)  Armstrong 
V.  Du  Bois,  90  N.  Y,  95. 

Verdict  not  sustained  on  incon- 
sistent ground.  Wangler  «.  Swift, 
90  xV.  r.  88. 

Additiouiil  documentary  evi- 
dence, not  admitted  to  procure 
revei-^l.  Irving  National  Bank  %>, 
Adams,  28  Run,  108. 

Finding  that  there  are  no  laches 
ordinarily  not  disturbed.  Knauer 
V.  Globe  Mutual  Life  Ins.  Co.,  48 
Super.  OL  (J.  <fe  8.)  454. 

Judgment  when  not  reversed  in 
equity  case  for  error  in  excluding 
evidence.  (Petition  for  land  for 
railroad.)  Matter  of  N.  Y.  Central, 
&c.  R.  R.  Co.,  90  i^.  r.  342. 

Conflicting  evidence.  Murtha  v, 
Curley.  12  Abb.  N.  C.  12. 

Rejection  of  evidence.  Clews 
V.  Kehr,  90  AT.  Y.  633. 

Allowance  to  sheriff;  liability  of 
plaintiff  in  attachment.  Woodruff 
*.  Imperial  Fire  Ins.  Co.,  90  AT.  Y, 
621. 

When  leave  of  court,   to  bring 


action  not  reversed.  People  «. 
Boston,  Hoosac  T.  A  W.  R.  R.  Co., 
27  Hun,  528. 

Order  of  reversal  should  contain 
a  provision  for  restttation  of  pos- 
session. Martin  v.  Rector,  28 
Hun,  409. 

In  crimiiial  cases;  review  of 
intermediate  order.  People  ». 
Callahan,  29  Hun,  580. 

Where  erroneous  judgment  has 
been  pronounced  upon  legal  con- 
viction in  criminal  case.  People 
V.  Griffin,  27  Hun,  595. 

From  judgment  of  conviction 
and  independent  appeal  from  sub- 
sequent order.  Ostrander  v. 
People,  29  Hun,  513. 

APPLICATION  OF  PAYMENTS. 

Omission  of  debtor  to  apply; 
rights  of  guarantor.  Bank  of 
California  v.  Webb,  48  Super.  Gt, 
{J.  di  S.)  175. 

ARBITRATION. 

Common-law  right  still  exists; 
omission  of  acknowledgment  to 
submission  and  oath  of  arbitrators, 
irregularities;  waiver.  Award, 
relegation  of  power.  Cutter  v. 
Cutter,  48  Super.  Ct.  (J.  db  S.) 
470. 

ARREST. 

Not  granted  in  action  to  recover 
money  lost  at  gaming;  when 
court  cannot  require  stipulations 
on  vacating.  Tompkins  v.  Smith, 
48  Super.  Ct.  (J.  &  S.)  113. 

Fraudulent  representations  as  to 
solvency;  what  sufficient.  MoiTis 
fj.  1'alcott,  29  HuHy  426. 

Fraudulent  disposition  of  prop- 
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erty.     Arnold  v.  Shapiro,  29  Bun^ 
478. 

Fraudulent  disposition  of  prop- 
erty in  another  state;  defendant 
stipulating  not  to  sue  cannot  ap- 
peal from  the  condition.  Claflin 
V.  FrenkeU  29  Hun,  288. 

Of  husband  disposing  of  prop- 
erty to  avoid  supporting  wife. 
Tunstall  v.  Winston,  27  Hun,  264; 
reversed,  it  seems,  in  90  N.  T, 
653,  without  opinion. 

Arrest  in  replevin.  Thompson 
V.  Strauss,  29  Hun,  256. 

Arrest  of  married  women  for 
tort.  Muser  v.  Miller,  12  Abb,  N, 
C,  305.,  n. 

When,  not  set  aside  on  motion. 
Bach  man  o.  Gold  mark,  48  Super, 
OL  {J.  iSk  3.)  549. 

Failure  to  deliver  copy  summons 
not  fatal.  Acker  o.  Hauteman,  27 
Hun,  48. 

Discharge;  inability  to  do  acts 
specified  in  statute.  Russak  «. 
Sabey,  29  Hun,   491. 

Second  arrest  when  not  vexatious ; 
effect  of  bankruptcy  and  injunc- 
tion. Ewart  p.  Schwartz,  48  Super. 
Ct  (J,  &  S.)  390. 

ASSAULT  AND  BATTERY. 

Action  by  wife  against  husband. 
12^66.  N,  C,  304,  n. 

Verdict  of  assault  and  battery 
with  intent  to  do  bodily  harm,  in 
effect  conviction  of  assault  and 
battery.  People  «.  Griffin,  27  Hun, 
595. 

ASSIGNMENT. 

To  revive  cause  of  action  after 
complaint  dismissed.  Eryn  v. 
Oregon  R*y,  &c.  Co.,  28  Hun,  269. 

Assignment  of  mortgage  contain- 


ing guaranty,  unsupported  by 
further  consideration.  (Action 
of  foreclostirc.)  Vanderbilt-  v. 
Schreyer,  12  Abb.  N.  C.  390. 

Equitable  assignment  by  order 
for  transfer  of  bank  deposit  pursu- 
ant to  prior  agreement;  notice; 
bank^s  assignment  for  creditors. 
Coatesr.  First  Nat'l  B'k  of  Empo- 
ria, 91  N.  7.  20. 

Equitable,  by  bill  of  exchange; 
consideration.  Tallman  o.  Hoey, 
89  JV:  T.  537. 

Equitable,  of  claim  against  city 
afterward  legalized.  (Action  by 
assignees  of  claims.)  Jones  v. 
Mayor,  &c.  of  N.  Y.,  90  N.  Y.  387; 
affirming  47  Super,  Ct,  (J,  <ft  -S.) 
242. 

To  attorney,  of  award  for  dam- 
ages for  personal  tort;  foreign 
attachment.  Williams  v.  Ingersoll, 
89  N.  T,  508. 

Defenses  to  writ  by  assignee  of 
claim.  Mitander  «.  Sonneborn,  29 
Hun,  407. 


ASSIGN^IENT    FOR    BENEFIT 
OF   CREDITORS. 

Validity  of  trust.  Browne  «. 
Murdock,  12  Abb,  N,  G.  860. 

When  assignee  refusing  to  sue 
cannot  claim  benefits  of  creditor's 
suit.  Crouse  v.  Frothingham,  27 
Hun,  123. 

Manner  of  stating  preferences; 
fictitious  preference.  Frazier  «. 
Truax,  27  Hun,  587. 

Fraudulent  conveyance  to 
assignee,  how  attacked.  Matter 
oi  Raymond,  27  Hun,  508. 

Validity  of  assignee's  bond. 
People  «.  White,  28  Hun,  289. 

Assignor  caxmot  revoke  direction 
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to  pay  mortgajSfe  tliough  usurious. 
Chapin  v.  Thompson,  89  N.  7.  270. 

Appropriation  of  assigned  prop- 
erty by  assignee;  enforcement  of 
trust.     Flint  m.  Bell,  27  llan,   155. 

Liability  of  a  general  assignee; 
powers  of  partner  after  a  general 
assignment.  Payne  c.  Smith,  28 
Hun.   104. 

Defense  by  assignee  to  foreclos- 
ure of  fraudulent  mortgage;  judg- 
ment creditors.  Spring  «.  Short, 
90  N.  Y.  5JJ8. 

Right  to  set  up  usury.  Wright 
«.  Clapp,  28  Hun,  7. 

Estoppel  of  assignee.  Coates  ©. 
Donnell,  48  Snj^er,  Ct.  (/.  <fc  8.) 
46. 

Examination  of  assignee  in  sup- 
plementary proceedings,  pending 
settlement  of  his  accounts.  Felt 
«.  Dorr,  29  Hun,  14. 

ATTACHMENT. 

Issued  in  action  for  breach  of 
contract.  Alfred  tj.  Cobb,  28  Hun, 
22. 

In  action  for  false  representa- 
tions. Wittner  u.  Von  Minden,  27 
Hun,  234. 

Against  insolvent  national  bank 
before  judgment.  National  Shoe 
&  L.  B'k  of  N.  Y.  17.  Mechanics' 
NatU  B'k  of  Newark,  89  N,  T,  467. 

Affidavits;  application  before 
commencement  of  action.  Pick- 
hanit  V.  Antony,  27  Hun,  269. 

Statement  uf  amount  due;  ask- 
ing to  foreclose  collateral  security. 
Hamilton  v.  Penny,  29  Hun,  265. 

Sufficiency  of  affidavit  as  to  coun- 
ter-claims. Alford  «.  Cobb,  28 
Hun,  22. 

Requisites  of  affidavits;  stating 
refusal  of  person  cognizant  of  facts 


to  make  affidavit;  quoting  from 
affidavit  on  file.  Bennett  v.  Ed- 
wards, 27  Hun,  852. 

Requisites  of  affidavits;  exact 
language  of  C^de  unnecessnry;  de- 
fective undertaking.  Lnmkin  9. 
Donglass,  27  Hun,  517. 

Service  of  summons;  voluntary 
general  appearaqce.  Catlin  «. 
Ricketts,  91  iV:  F.  668. 

When  personal  service  of  sum- 
mons unnecessary;  defect  in  affi- 
davits; curing  on  motion  to  va- 
cate; complaint.  Pomeroy  «. 
Ricketts,  27  //wn,  242. 

Levy  on  stock  in  foreign  corpor- 
ation belonging  to  non-r^ident. 
Plimpton  «.  Bigelow,  12  Abb.  Hi 
a  202. 

Attachment  of  debt  in  another 
state,  ineffectual  against  assign- 
ment; sif us  of  debt.  Williams  v. 
Ingersoll,  89  JV.  Y,  508. 

Motion  that  custodian  of  prop- 
erty attached  be  required  to  de- 
liver to  sheriff.  Hall  v.  Brooks, 
89  N.  Y.  33. 

Certificate  by  third  person  of 
fund  on  hand;  estoppel.  Ensiga 
0.  McKinney,  12  Abb.  JV.  C.  459. 

One  acquiring  interest  after  levy 
may  move  to  set  aside;  defective 
affidavit  as  to  claim.  Smith  o. 
Davis,  29  Hun,  306. 

Refusal  to  deliver  possession  of 
goods  to  sheriff;  possession  whea 
acquired  dates  back.  Anthony  v. 
Wood,  29  Hun,  239. 

Deposit  cantKit  be  taken  instead 
of  undertaking.  Bate  v,  McDowell, 
48  Super,  CL  (J.  d  S.)  2J19. 

Action  by  attaching  creditor  for 
priority  of  lien  over  fraudulent  as- 
signment and  judgments.  Bates 
V.  Plonsky,  28  Hun,  112. 

Service  upon  executrix  pending 
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coiltest  of  probate.  Matter  of 
Flandrow,  28  Hun,  279. 

Motion  to  vacate  by  receiver  of 
defendant;  appeal.  National 
Shoe  &  L.  B'k  v.  Mechanics'  Natl 
B^k  of  Newark,  89  N,  T.  440. 

Of  bank    deposit    after    check 


Wheaton  «.  Ncwcombe,  48  Super, 
Ct.  (J.  cfc  8.  )  215. 

Client's  liability  for  arrest  under 
void  process.  Guilleaume  tJ.  Rowe. 
48  Super.  Ct.  (/.  db  S.)  1Q9. 

Contract  of  em  piny  men  t  in  one 
proceeding  does  not  govern  anoth- 


certified.     Bills  v,  Nat'l   Park  B'k  er;  right  of  attorney  to  withdraw, 


of  N.  Y.,  89  N.  r.  343. 

In  federal  court;  lien  on  fund 
deposited  in  action  in  state  court. 
(Action  of  foreclosure.)  Johnston 
«.  Stimmel,  89  K  Y,  117. 

Not  vacated  because  of  statute 
of  limitations,  if  not  pleaded. 
Plimptons.  Bigelow,  12  Abb.  N. 
0.  202. 

ATTORNEY  AND  CLIENT. 

Attorney  must  be  citizen;  who 

may    move    to      revoke     license. 

Matter  of  O'Neil,    90  N.  Y.  584 ; 

affirming  27  Ilun,  599. 

Admission  of  applicant  who  has 
served  term  as  surrogate.  X.  1883, 
p.  714,  c.  522. 

Admission  to  practice;  place  of 
application;  review;  revocation  of 
license.  Matter  of  Burchard,  27 
Bun,  429. 

Attorney's  lien  upon  papers,  and 
court's  power  to  enforce  it. 
Greenfield  v.  Mayor,  &c.,  of  N.  Y., 
28  Ilun,  320. 

Lien  on  award  for  damages  for 
malicious  prosecution ;  parol  agree- 
ment to  pay  attorney  out  of  recov- 
ery^ assignment  and  notice  to 
debtor;  foreign  attachment  of 
award.  Williams  v.  Ingersoll,  89 
N.  r.  508. 

Agreement  to  give  attorney  pnrt 
of  judgment;  subsequent  collection 
by  creditor.  Comptnn  v.  White- 
bouse,  48  Super.  Ct.  (J.  db  8.)  208. 

Costs;    omitting  from  account. 


Tenney«.  Berger,  48  Super.  Ct.  (J. 
eft  8.)  11. 

Com(>elling  attorney  to  pay  over 
to  client.  Matter  of  Mertian,  29 
Hun,  459. 

Attorney  purchasing  at  execu- 
tion sale,  summarily  compelled  to 
pay  over;  committment.  Matter 
of  Friedman,  27  Hun,  301. 

When  attorney  not  punishable 
for  non-payment  of  costs.  Mack 
0.  Cohn,  27  Hun,  463. 

Revocation  of  authority  by  as- 
signing judgment;  instruction  to 
sheriff.  (Action  for  false  return.) 
Robinson  v,  Brennan,  90  jY.  Y. 
208. 

ATTORNEY  GENERAL. 

Questions  of  private  rights  not 
raised  in  actions  by.  People  v. 
Brooklyn  P.  &  C.  L  R'y  Co.,  89 
AT.  Y.  75. 

AUCTIONEERS. 

In  N.  Y.  City.  License,  bond, 
&c.  Consolidation  act,  §1985, 
jimended  by  L.  1883,  p.  819,  c. 
276,  §  29. 

Bonds  required^  L.  1883,  p. 
465,  c.  310. 

AWARD. 

Valid  though  parties  not  heard, 
if  hearing  waived ;  bar  to  action. 
VViberly  v.   Matthews,   91  N.    F. 

648. 
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BAIL. 

When  supreme  court  justice  may 
admit  {iri^ouer  to  bail,  court  of 
oyer  and  terminer  being  in  session. 
People  V.  Mead,  28  Hun,  227. 

BAILMENT. 

Storage  of  goods,  a  bailment; 
duty  of  bailee ;  measure  of  damages. 
(Action  for  loss  of  goods.)  Jones 
V.  Morgan,  90  JV.  7.  4;  affirming 
4  Bun,  372. 

BANKING. 

L.  1882,  c.  409,  §  4,  as  to  super- 
intendent,  seal  of  office,  &c., 
amended  by  L.  1883,  p.  833,  c. 
382. 

L.  1882,  c.  409,  §  296,  as  to  re- 
ports, (fee,  amended  L.  1883,  p. 
619,  c.  439. 

Authority  of  cashier;  estoppel. 
Coatcs  v.  Donnell,  48  Svper,  Ct. 
(J.  cfe5.)46. 

Collection  of  check  sent 
drawee;  credit  in  collection  ac- 
count. (Holdcr^s  action  for  amount 
of  check.)  Briggs  v.  Central  NatU 
B'kof  N.  Y.,  89  i^.  r.  182. 

Liability  to  depositor.  Bank  of 
British  North  Am.  9.  Merchants' 
NatM  B'k,  48  Super.  Ct.  (J.  d  S.) 
1;  affirmed  in  91  N.  Y.  106. 

Husband^s  deposit  of  wife's 
funds,  and  unauthorized  with- 
drawal ;  pass-book.  (Wife's  action 
for  deposit.)  Bates  v.  First  Nat'l 
B'k  of  Brockport,  89  N,   T.  286. 

BANKRUPTCY. 

Discharge  as  defense  to  judg- 
ment afterward  entered.  (Action 
on  judgment.)  Revere  Copper  Co. 
V.  Dimock,  90  If.  T,  88. 


Discharge  of  bankrupt  vacates 
stay  pending  proceedings.  Cox  o. 
Dorwiu,  29  Hun,  293. 

Effect  on  pending  action ;  stay. 
Ewart  V,  Schwartz,  48  Super.  Ct. 
{J.  d  S.)  390. 

Assignee's  motion  to  vacate 
attachment;  validity  of  assignee's 
appointment.  Irving  Nat  B'k  «. 
Adams,  90  N.  7.  682. 

Limitation  of  action  by  assignee ; 
effect  of  fraudulent  concealment. 
Adams  «.  Stern,  29  Hun,  280. 

Composition;  who  the  creditor. 
Mitander  e.  Sonneborn,  29  Han^ 
407. 

Sale  of  lands  by  assignee;  re- 
quisites of  order  for  sale.  (Eject* 
ment.)  Smith  v.  Long,  12  Alb.  N, 
C.  113. 

Jurisdiction  of  bankrupt  court; 
when  stay  void ;  effect  of  proving 
claim.  Dorrauce  «.  Henderson, 
27  Hun,  206. 

Borrower's  release  of  all  claims 
against  national  bank  for  excessive 
interest,  prior  to  bankruptcy. 
(Action  "by  assignee  for  statute 
penalty.)  Getman  o.  Second  Nat. 
B'k  of  Oswego,  89  N.  7.  186. 

Mortgages  pursuant  to  prior 
agreement;  mortgagee's  knowl- 
edge of  intent  to  defraud.  Brack- 
ett  V.  Harvey,  91  N.  7.  214. 


BASTARDY. 

Evidence,  what  improper;  pro- 
ceedings, how  reviewed.  People 
ex  rel.  Fuller  v,  Carney,  29  Hun^ 
47. 

Bond  for  appearance;  liability 
for  failure  to  appear  on  adjourned 
day.  People  ex  rel.  Van  Arken  v. 
Millham,  29  Hun,  161. 
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BENCH  WARRANT. 

Requisites  of,  as  issued  by  dis- 
trict attorney.  People  v.  Mead,  28 
Hun,  227. 

BENEVOLENT,     ETC..    SOCIE- 
TIES. 

Action  to  reinstate  member; 
former  adjudication.  Bachmann 
V,  New  Yorker  Deutscher  Arbeiter 
Bund,  12  Abb.  K   C.  54. 

Medical  college  cannot  be  in- 
corporated under  L.  1843,  c.  319, 
as  explained  by  X.  1870,  c.  51. 
People  V,   Cothran,  27  Hun^   344. 

By-law  that  membership  shall 
cease  upon  non-payment  of  assess- 
ment; liability  for  assessments;  as- 
sessment by  receiver.  McDonald  v, 
Ross-Lewin,  29  Hun,  87. 

X.  1848,  c.  319,  §  1,— as  to  in- 
corporation, <&c., — amended  by  L. 
1883,  p.  623,  c.  446. 

BIGAMY. 

Second  marriage  by  defendant 
in  diverce.*  People  v,  Faber,  29 
Hun,  320. 

Effect  of  former  marriage  being 
void ;  evidence.  People  v.  Chase, 
27  Hun,  250. 

BILL  OP  PARTICULARS. 

When  granted;  demand;  prac- 
tice. Bark  ley  «.  Rensselaer  &  S. 
R.  R.  Co.,  27  Hun,  515. 

Wlien  ordered  in  slander.  Gar- 
diner 9.  Knox,  27  Hun,  500. 

In  action  for  criminal  conver- 
sation. Schaffer «.  Holm,  28  Httn, 
264. 


BILLS,  NOTES  AND  CHECKS. 

Purchase  of  note  at  discount; 
usury ;  agreement  to  charge  rate  of 
interest  at  maturity;  collateral 
security;  duty  to  en  force.  Corniug 
tJ.  Pond,  29  Hun,  129. 

Indorser  estopped  from  pleading 
usury;  right  of  action  suspended. 
Fleischman  v.  Stern,  90  N.  Y.  110; 
affirming  24  Hun,  265. 

Bond  Jide  holder  as  against  ac- 
ceptor. Heuretematte  «.  Morris, 
28  Hun,  77. 

Extension  of  time  of  payment  as  • 
consideration    for    transfer;    bond 
fide  holder.     Callahan  v.  Bancroft, 
^%Hun,  584. 

Consideration ;  suspension  of 
suit  on  other  note;  proving  latter 
in  bankruptcy  before  expiration  of 
time ;  partner's  proof  of  firm  note, 
no  estoppel  against  firm.  Meltzer 
V,  Doll,  91  N.  Y,  365.  • 

Sale  without  delivery  good  con- 
sideration; payment  conditional; 
usury.  (Action  on  note.)  Maas  v, 
Chatfield,  90  JV;  Y.  303;  aflirming 
12  WeeHy  Dig,  268. 

Indorsement  by  bank  for  a  com- 
mission; effect.  National  B^k  of 
Gloversville  o.  Burr,  27  Hun,  109. 

What  not  a  material  alteration 
of  note ;  indorser^s  notice  to  collect 
Denick  «.  Hubbard,  27  HUn,  347. 

Check  raised  after  being  certified ; 
bank's  statement  that  certification 
is  **good.*'  (Action  on  check.) 
Clews  V.  Bank  of  N.  Y.  Natl 
B'king  Assoc,  89  iV.  F.  418. 

Tender;  waiver  of  grace.  (Ac- 
tion for  conversion  of  securities.) 
Wyckoff*.  Anthony,  90  iV.  7.442. 

Title  to  check  deposited.  (Ac- 
tion against  drawer.)  Metropolitan 


*  ReveiBed  by  court  of  appeals.    |Natl  B'k  «.  Loyd,  90  N.  Y.  580. 
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Payment  to  clerk  or  messenger 
of  draft  specially  indorsed  for  de- 
posit. (Action  for  conversion  of 
drafts.)  Johnson  «»  Donnell,  90 
N,  T.  1 ;  aflHrming  47  Super.  Ct, 
(J.  d:  S.)  187. 

Discharge  of  maker  by  cancel- 
lation, and  surrender  of  note. 
(Action  on  lost  note.)  Larkin  v. 
Hardenbrook,  90  iV.  F.  333; 
affirming  11  Weekly  Dig.  550. 

BOARD  OF  CLAIMS. 

Established ;  jurisdiction,  &c., 
L.  1883,  p.  211,  c.  205. 

BOND. 

In  bastardy  proceedings;  liability 
of  sureties.  *  People  ex  rel.  Van 
Arken  v.  Mi  11  ham,  39  Hun,  151. 

Statutory  bond  must  follow  act 
authorizing  it ;  unconstitutional 
act.  Town  of  Wheatland  ©.  Tay- 
lor, 29  Mun,  70. 

Action  on  bond  of  bank  cashier 
against  sureties ;  possession  as  proof 
of  delivery;  approval  and  accept- 
ance; duty  to  apprise  sureties  of 
misconduct;  surety ^s  notice  of  re- 
fusal to  continue  as  such.  Bost- 
wick  V.  Van  Voorhis,  91  N.  7.  853. 


BOUNDARIES. 

Shifting  of  portion  of  island. 
Morton  «.  Manhattan  Imp.  Co.,  29 
Jlun,  266. 

BRIDGES. 

Imposing  part  of  expense  of 
bridj^e  on  county  line  upon  county. 
^.  1883,  p.  523,  c.  346. 

BROKERS. 
Employment  by  agent;  effect  of 


Lamson  o.  Sims,  48  Super.    Ct.  (J. 
<£  8,)  281. 

BROOKLYN. 

Justice  of  the  peace  in.  L.  1883, 
p.  227,  c.  221. 

BUILDING  CORPORATIONS. 

Capacity  to  hold  lands.  L.  1883, 
p.  54,  c.  71. 

L.  1853,  c.  117,  §  1,— as  to  in- 
corporation, &c., — and  §  20,— OS 
to  increase  of  capital, — amended. 
L.  1883,  p.  241,  c.  238. 

BUSINESS  CORPORATION. 

Capital  stock,  subscription,  &c. 
L.  1883,  p.  87,  c,  102. 

BURGLARY. 

Evidence  of  breaking,  when  in- 
sufficient. Sullivan  t>.  People,  27 
Hun,  85. 

BURIAL. 

Of  honorably  discharged  soldier, 
&c.,  at  public  expense.  L.  1883, 
p.  261,  c.  247. 

CALENDAR. 


Preferred  causes.  Code  Civ. 
Pro.  §  791,  subd.  5,  amended  by 
L,  1883,  p.  568,  c.  391. 

CANALS. 

Decision  of  board,  when  con- 
clusive ;  effect  of  dismissing  appeaL 
People  ex  rd.  Peck  ®.  Canal  Board, 
29  Hun,  159. 

Office  of  auditor  abolished.  Z. 
1883,  p.  52,  c.'69. 

Collectors,    weigh  masters,    &c., 
abolished.      £.    1883,    p.    165,   c. 
165. 
Statistics  as  to  trade  and  tonnago. 


revocation    of   agent^s   authority.  J//.  1883,  p.  258,  c.  244 
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CARRIERS. 

Liability  while  goods  are  **  await- 
ing delivery."  McKiiiDey  ».  Jew- 
ett,  90  iV.  F.,  267;  affirming  24 
Hun,  19. 

Statement  in  bill  of  lading  as 
to  contents  of  packages;  repugnant 
clauses.  (Action  against  carrier  by 
holder  of  bill  of  lading.)  Miller  v. 
Hannibal,  «fcc.  R.  R.  Co.,  90jL\r.  F. 
480;  reversing  24  ffun^  607. 

Contract  exempting  from  liabil- 
ity for  negligence.  Nicholas  v, 
N.  Y.  Central,  &c.  R.  R.  Co.,  89 
N.  Y.  370;  Wilson  u.  N.  Y.  Cen- 
tral, &c.  R.    R.    Co.,  27  Eun,  149. 

Owners  of  vessel;  master's  fail- 
ure to  deliver  to  consignee;  notice 
of  readiness  to  deliver;  waiver 
thereof;  warehousemen.  Bank  of 
Oswego  V.  Doyle,  91  i^.  Y.  82. 

Liability  for  car-driver's  willful 
assault  on  passenger.  Stewart  v. 
Brooklyn  &  Crosstown  R.  R.  Co., 
90  N.  r.  588. 

CASE. 

Laches  in  moving  settlement; 
disability  of  judge.  Ingersoll  v. 
Smith,  48  Super,  Ct.  (J,  &  8.)  522. 

CAUSE    OP   ACTION. 

Stated  alternatively.  Velie  «. 
Newark  City  Ins.  Co.,  12  Abb,  K 
a  309. 

When  indivisible;  action  on  con- 
tract. O'Brien  v.  Mayor,  28  Hun, 
250. 

Election  of  remedies;  when  rem: 
edies  not  inconsistent.  Bowen  v. 
Mandeville,  29  Hun,  42. 

Waiver  of  tort  by  accepting 
benefit  under  contract.  McCall  o. 
Proal,  48  Super.  Ct.  (/.  dfe  S.) 
403. 


Legal  right  may  be  established 
in  action  for  equitable  relief. 
Mulry  V.  Norton,  29  Hun,  660. 

CBRTIORARL 

To  canal  board  ;  what  questions 
raised.  People  ex  rel.  Peck  «. 
Canal  Board,  29  Hun,  159. 

To  court-martial.  Matter  of 
Brackett,  27  Jlun,  605. 

To  review  action  of  board  of 
health  in  refusing  to  register  birth. 
Matter  of  Lauterjung,  48  Super. 
Ct.  (J,  <fe  8.)  308.  . 

May  not  issue  pending  appeal, 
in  proceeding  against  the  state  for 
damages.  People  ex  rel.  Benedict 
D.  Dennison,  28  Jlun,  828. 

Admission  of  evidence  cannot 
be  reviewed.  People  ex  rel.  Miz- 
ner  v.  Hair,  29  HuHy  125. 

CHARTER-PARTY. 

Duties  and  lial^ility  of  hirer 
and  master;  port;  cargoes.  Stone 
V.  Woodruff,  28  Hun,  534. 

CHATTEL  MORTGAGE. 

By  partner  after  dissolution; 
covenant  to  pay  debt.  Ogden  v. 
Arnot,  29  Hu7i,  146. 

Validity  of  as  to  confused  ahd 
identified  articles.  Caring  v. 
Richmond,  28  Hun,  25. 

Fraudulent  against  creditors; 
mortgagor  allowed  to  sell  the  prop- 
erty, and  apply  proceeds  on  mort- 
gage; sales  on  credit;  use.  of 
proceeds  to  replenisli  stock ;  diver- 
sion to  support  of  debtor's  family; 
new  mortgages  pursuant  to  original 
agreement;  Bankrupt  Act;  mort- 
gagee's knowledge  of  mortgagor's 
insolvency,  and  intent  to  defraud. 
Brackett  v.  Harvey,  91  If.  Y.  214. 
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Authorizing  disposition  of  the 
property  by  mortgagor,  when  void. 
Smith  V.  Cooper,  27  Eun,  565. 

Failure  to  refile;  right  of  pur- 
chaser under  foreclosure  of  subse- 
quent mortgage.  Jaqueth  «. 
Merritt,  20  Hun,  584. 

Liability  of  mortgagee  who  re- 
plevies from  officer  levying  for 
debt  of  the  mortgagor.  Hichelson 
e.  Fowler,  27  Hun^  159. 

CHILDREN. 

Act  to  prevent  baby  farming. 
L,  1883,  p.  30,  c.  40. 

CODE  OF  CIVIL  PROCEDURE. 


8,  9.     90  y.  T,  402,  406. 
14  subs.  1,  3.     27  Hun,  301,  804, 

48  Super.  Ct.  (J.  d  8.)  188. 

15.     27  Hun,  463,  464. 

26.     90  N.  Y,  621,  524. 

37.  «e9  Hun,  12,  13. 

46.     Amended   by  L,    1888,    p. 

238,  c.  234. 
46.     27  Hun,  78,  80. 
5  66,  57.     27  Huuy  429,  434. 

83,  84.     27  Hun,  144,  145. 
91.      Amended   by  L,    1883,    p. 

567,  c.  389. 

111.  Repealed   by  L.  1883,  p. 
676,  c.  405,  §  1. 

112.  Amended  by  L.  1883,  p. 
576,  c.  405,  §  2. 

190,  subd.  2.     90  JV.    F.    68,  63. 

190,  subd.    3.     90  N.    T.   402, 
407. 

191,  subd.  3.     12  Ahb.  N.  0,  886; 
89  N,  r.  357,  358. 

239.     29  Hun,  12. 

243.     90  If.  Y.  621,  623. 

251.     Amended  by  L.  1883,  p. 

3,  c.  4. 

258.     Amended  by  Z.  1883,  p. 

224,  c.  217. 


!§S  808.  309.     91  N.  71  602. 
§  340.     28  JTun,  484,  486. 
§356.    Amended   by  Z.  1883,  p. 

675,  c.  403. 
§  361.     Amended  by  Z.  1883,  p.  5, 

c.  7. 
§  366.     27  Hun,  162,  164. 
§  366.     28  Hun,  22,  24. 
§  368.     27  Hun,  162,  -164. 
§  381.     27  Hun,  162,  165. 
§  382.     12  Abb.  N.  C.  166. 
§  382,  subd.  6.     48  Super.    Ct.  (J. 

cfe5.)454. 
§§  382,  383.     28  Hun,  264. 
§  383,  subd.  5.     48  Super.   Ct. .  (J. 

(t  8.)  44. 
S  388.    27  Hun,  291,  293 ;  48  Super. 

Ct.  (J.  d  S.)2ll. 
§  390.     12  Abb.  N.  C.  201,  203. 
§  396.     28  Hu7i,  16. 
§  401.     12  Abb.  JV.  a  272,  274. 
§402.     48  Super.  Ct.  (J.  d  S.)  833. 
§  410.   28  Hun,  254 ;  29  Hun,  54,  57. 
§  412.     12  Abb.  N.  C.  201,  223. 
§  413.    27  Hun,  162,  166;  29  Hun, 

344,  346,  362,  367. 
§  414.     12  Abb.  N.  C.  156,  272,  274; 

4^  Super.  Ct.  {J.   d  S.)  U,  833 ; 
§  416.     27  Hun,  48,  49,  269,  270. 
§424.     91   JV:    Y.   668;    27  Huii, 

242,  243. 
§§  438,  439.  90  K.  Y.  654;  27  Hun, 

40,  41. 

§§  440,  441.     89  K.  Y.  897. 
§  446.     27  Hun,  596,  597. 
§  447.     28  Hun,  195,  198. 
§  448.     91  N.  Y.  308,  314. 
§  450.     12  Affb.  N.  C.  303,  807. 
§  453.     12  Abb.  N.  C.  304. 
5  466.     91  iV:  Y.  186,  193. 
§484.     48   Super.    Ct.    {J.    d  S.) 

509,  610. 
§  499.    90  K  r.  488,  491 ;  27  Htm, 

371,  872, 
§  601.     90  N.  Y.  298,  296. 
§§  601-608.     28  Hun,  22,  26. 
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§512.     29  Hun,  210,  <  211. 
§521.     90  iV:  r.  396,400. 

§622.    90  .y.  r.  no,  114. 

§§525,  520.  27  Ilun,  369,  370. 
§531.     27  Hun,  515,  516. 
§542.     27 ////«,    231,  232. 
§  544.     28  Hun,  269,  273;  29  Hun, 

443,  444. 
§  549.     27  Hun,  26,  31. 
§  549,  subd..  2.     48  Super.  Ct,  (J,  d 

a)  113. 
§  549,  pubd.  4.    48  Super.  Ct.  (J.  d 

S.)  390;  20  Hun,  288,291. 
§§  549,  550.     28  Hun,  338. 
§  550,  siihd.  2.     27  Hun,  264,  265, 

267 ;  29  Hu7i,  288,  290,  478. 
§  553.     12  AM).  JV.  C.  304,  807. 
§  603.     90  N.  Y.  58,  63, 
§  606.     90  iV:  F.  402. 
§611.     28  Hun,  2^9,  291. 
§  620.     29  Hun,  274,  275. 
§  629,    amended    by   L.    1883,    p. 
•^       576,  c.  404. 

§  635.     27  Hun,  234,  235,  242,  244 ; 

29  Z/i/n,  265.  n. 
§§  635,  636.     27  Hun,  269 ;  28  Hun, 

22. 
§  636.     27  Han.  243,  517. 
§§  636,  637.     91  N.  T.  668,  670. 
§638.     91   N.    T,    668;    27  Hun, 

242,  243,  269,  270. 
§  644.     12  Ahb.  N.  0.  201. 
§§  644,  647.     29  Hun,  362,   365. 
§  647.     12  AHh.  N.  C,  201,  220. 
§  648.     12  Abb.  K  G.  201,  203. 
§  648,  649.     89  N.  Y.  343,  362. 
§  649.     12  Abb.  N.  G.  231. 
§  649,  subd.  3.     28  Han,  112,  113; 

29  i/wn.  .239,  241. 
§  649,  subd.  3.     29  Hun,  36?^  865. 
§  650.     12  Ahb.  N.  G.  459. 
§  655.     89  N.  Y.  33,   85 ;  27  Hun, 

312;  29  Hun,  239,  242. 
§§  677,  678.     89  N.  Y.  343,  348. 
S  682.     89  N.  r.  440,  441. 

Vol.  Xn— 82 


[§  683.     27  Hun,  242,  244. 
§  709.     90  N.  Y.  521,  525. 
§  713.     27  Hun,  375,  877;  29  Hun, 

94,  633. 
§§  721,  724.     27  Hun.  384,  388. 
§  723.     89  K  Y.  242,  247. 
§  723.     89  N.  Y.  22,  24. 
§§  723,  724.     27  Hun,  18,  20. 
§  724.     90  N.  Y.  546,  548. 
§•731.     48   Supe7'.    Ct.    (J.   <j&  S.) 

449,  453. 
§  732.     27  Hun,  406,  407. 
§  738.     48   Super.    Ct.    (J",    dt  8.) 

449,  453. 
§  740.     12  Abb.  If.  G.  338. 
§  745.     27  Hun,  519,  521. 
§  755.     90  N.  r.  461,  464. 
§  757.     90  N.  Y.  461, 465 ;  27  Hun^ 

18,  20. 
§  761.     90  N.  Y.  461,  464. 
§  766.     29  Hun,  44,  46. 
§  766.     29  Hun,  567,  573. 
§  769.  27  Hun,  21,  23 ;  28  Hun,  294. 
§  772.     27  Hun,  18,  20. 
§  775.    27  Hun,  18,  20. 
§§  783,  784.     90  N.  Y.  546,  548. 
§  784.     27  Hun,  384,  888. 
§  787.     89  N.  Y.  397. 
§791,   subd.  '  5.     amended  by  L. 

1883,  p.  568;  c.   391. 
§  691,  subd.  7.     91  N.  Y.  239. 
§  793.     91  JV:  Y.  239. 
§  803.    48  Super,  Ct.  (J.  db  8.)  162. 
§  817.     90  If.  Y.   313;  12  Al^.  iT. 

a  68. 
§  818.     12  Abb.  If.   C.  58. 
§  820.     90  N.  Y.  234,  337 ;  27  Hun 

236,  338. 
§  822.     28  Hun,  74. 
§  829.     90  N.    Y.    298,    801,  843, 

345,  549,  556,  656,  675,  676;  91 

IT.    Y.   657;  37  Hun,  331,  883; 

28  Han,   49;  433,  435;  29  Hun, 

470,  n. ;  498,  502,  608;  48  Super. 

Ot.  (J.  df  8.)  510. 
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830.     91  N.  r.  293. 
§  832.     12  Abb.  N,  C.  172. 
§  832,  as  amended  by  L.  1879,  c. 

542.    28  Uun,  150;  29  Hun,  122, 

124,  382,  390. 
§834.     29i/w/*,  154,  158. 
§  837.     27  Uun,  248,  250. 
§  8:58.     27  Han,  123,  125. 
§  8r)3.     28  Hun,  371. 

48  Super.    Gt.    {J.    d   8.) 


§  870. 

101;  29  Hun,  154,  157;  12  Abb.  §  1209 
N.  G.  462.  |§  1274. 

§  872.     29  Hun,  450,  451. 

§  872,  8uh/i.  4.     29  Hun,  441,  442 

§  873.     27  Hun,  505,  506 


§  1200.     29  Hun,  567,  573. 

§  1207.     12  Abb.  ^\  G.  12,   J6;  90 

X  r.  372,  377. 
§§  1212-1223.     29  Hutt,  567,  571. 
§§  1240,  1241.     2i  Uun,  630. 
§  1241,  subds.  2,  4.     4.S  Super.  Ct, 

(J.  ift  S.)  133. 
I  1266.     12  Abb.  JV:  (7.  322,  ». 

1268.     91  iV:    r.    171;  28   iTan, 

93. 


29  Hun,  249. 

21  Hun,  601. 
§§  1279,  1280,  1281.     29  Hun,  87, 

88. 
§  1295,  1296.     27  Hun,  18,  20. 


880.      27     Hun,    248,    250  ;    29 

Hun,  154,  157. 
§  885.     27  Hun,  852,  354. 
§§  887,  888,  subd.  6;  889.    29  Hun, 

139. 
§  935.     28  Hun,  403,  405. 
§  964.     12  Abb.  If.   G-.  356. 
§§  968-971.     12  Abb.  N.  G.  388. 
§§  971,  972.     89  K  Y.  328,  833. 
§  983,  subd.  8.     29  Hun,  137,  138. 
§  992-996.     28  Hun.  639. 
§  997.     48   Super,    Gt.    {J.    &  8,) 

522,  523. 
§  999.     27  Hun,  314,  315. 
§  1003.     91  -y.  r.  539. 
§  1007.     Amended  by  L.   1883,  p. 

2*^5,  c.  218. 
§§  1007,  1008.     27  Hun,  144,   145. 
§1013.     12  Abb.  JV.    G.    358,  384, 

386,  389. 
§  1015.     12  Abb.  N.  G.  357,  390. 
27  Hun,  144,  145. 
27  Hun,  144,  145. 
27  Hun,  359,  360. 
Amended  by  L.  1883,  p. 

572,  c.  400. 
§  1166.     Amended  by  L.  1883,  p. 

238,  c.  234, 


§875.     48   Super.    Ct.   (J.    db  8.)i^lH00.     21  Hun,  18,20;  29   Hun, 
101.  652,  653. 

§  1301.     27  Hun,  384,  387. 
§1303.     90  N.    r.   546,    548;    48 

Super.  Gt.  (J.  dt  S.)  537,  539;  27 

Hun,  384,  388. 
§  1316.     27  Hun;  384,  386. 
§  1323.     29  Hun,  215,  216. 
§§  1326,  1327.     2^  Hun,  598. 
§  1331.     29  Hun,  598,  599. 
§  1335.     90  N.  r.  476,  479. 
§  1337.     90  JV;  r.  342.  345;  91  JVl 

r.  451. 
§  1340.     29  Hun,  47,  48. 
§  1351.     27  Hu?i,  18,   20;  ^9  Hun, 

652,    653,    670;  90   ^\   T.    546, 

548. 
§  1352.  90  JSr.  T.  476^79. 
§§  1356,  1357.  90  N.   F.  402,  407. 
§  1357.  29  Hun,   47, 
§  1365.  29  Hun,  644,  645. 
§  1371.  29  Hun,   14,  16. 
§§  1380,  1381.  28  Hun,  452. 
§  1381.  29  Hun,  12. 
§  1397.  Amended  by  L.   1883,  p. 

155,  c.  156. 
§§  1421,  1422.  91  K  7.  377. 
§§  1421,  1426.  89  N.    Y.   156. 
§  1487.  90  N.    Y.    379,  382;  28 

Huny  838. 


§  1018. 
§  1022. 
§  1023. 
§  1030. 
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§  1501.  12  Abb.  N.   C.   113,  121, 


47;{. 


§§  1504,  1510.  12  Abb.  N.  C.  30. 
§§  152.5,  1528. 

241. 
§  15;a.  12  .4^,  iV.  C.   318. 
§  1544.  12  Abb.  K  C.  S68. 
§  1578.  Amended  by  L.   1883,  p. 

5C9,  c.  393. 
§§  1(527,  1628.  12  Abb.  N.  C.  395. 
§  1070.  48  Super.    Ct.    (J.   cfe  S.) 

399;  12  Abl).  H.  C.  407,  408. 
§  1093.  27  Hun,  48,  49. 

1703.   29  Run, 


§  1931.  29  Hun,   185. 


§  1937.  89  N.  Y.  147,  n. 
§  1947.  29  Run,  033* 
90  N.     Y.    238,  §  1948,  subd.  3.  27  Uun,  528,  529. 


§§  1702, 

532. 
§  1729. 
$  1756. 
§  1757. 
§  1761. 
§  1762. 
§  1763. 


529, 


§  1770. 
§  1775. 
5  1778. 
§  1780. 


29  Run,  170,  171. 

28  Hun,  285,  286. 

12  Abb.  N.  0.  389. 

28  Hun,  338,  337. 

91  N.  Y.  281. 

90  N.    Y.    654;  28  Run, 
2^5,  287;  12  Abb.  2f.  C.  388. 
§1766.  91  iV.  Y.    281;  28  Run, 
285,  287. 
1769.  28  Run,  285. 

12  Abb.  N,  a  189. 

90  iV.  Y.  618,  630. 

12  Abb.  y.  C.  277,  279. 

2SHun,  269;  12  Abb.  If. 
G.  201,  202. 
§  1784.     28  Hnn,  369,  870. 
§  1795.     27  Hun,  519,  521. 
§§  1798,  17J/9.     27  Run,  528,  529. 
§  1800.     12  AfA  N.  0.  389. 
§§  1825,     1826.       29     Run,    249, 

250. 
§^835,  1836.     91  iV.    Y.    865;  20 

Hun,   654. 
S  1K61.  28  Run,  242. 
§  1879.  27  Run,  44,  45. 
§  1902.  12  Abb.  JV.  C.  272,  274. 
§  1909.  29  Run.  251,  252. 
§§1912,  1913.  29  Run,   251,253. 
§  1925.  27  Run,  390,  892. 
§  1930.  29  Run,  44,  45. 


§  1950.  12  AlA  N.  C.  389. 

§  1958.  12  Abb  JV.  C.  389. 

§  1993.  28  Run,  543,  547. 

§  2070.  12  Abb.  N.  C.   101. 

§§  2079,  2082.  12  Abb.  JH.  C.  251, 

252,  n. 

§  2086.  29  Ran,   185,  186. 
§  2122,  subd.  2.  28  Hun.  328. 
§  2140.  29  Hun,  125,  126. 
§  2143.  27  Run,    128,  130,  218, 

2l9;29ifw»,  159,  160. 
§  2182,  amended  by  L.    1883,  p. 

574,  c.  402. 
§  2231.  12  Abb.  N.  C.  30,  33. 
§  2232,  subd.  4.  12  Abb.  N.   0. 

348,  349. 
§  2234.  28  Run,  284. 
§223».  28irt^7i,  284. 
§2247.  12  Abb.  N.  G.  349. 

2265.  12  Abb.  N.    G.    348,  860. 
§  2286.  29  Hun,  801,  802. 
§  2320.  27  Hun,  480,  481. 
§§  2325,  2335.  27  //un,  4 80, 48 1,483. 
§  2360.  27  Run,   254,  255. 
§§  2365.  2366,  2369.  48  Super.  Gt. 

{J.   <fc  S.)  470,  473,  474. 
§  2388,  subd.  4.  12  Abb.  N.  G.  110. 
§  2419.  29  Run,  429,  430. 
§  2421.  29  Run,  429,  432. 
§§  2423,  2425.  29  Run,   429,  481. 
§  2432.  29  Hun,  14,  16. 
§  2447.  29  Hun,  587,  n. 
§  2451.  29  Run,  96,  98. 
§  2468.  27  Run,  44,  45 ;  29  Run^ 

96,  98. 
§§  2464,  2465,  2466.  90  K  Y.  199, 

206. 
§  2471.  29  Run,  594,  697. 
§  2472.  91  JV.  Y.  439. 
§  2479.  Amended  by  L.  1883,  p. 

42,  c.  66. 
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3481.  91  iV.  r.  489. 

2481,  8ubd.  6  21  Bun,   78,  80; 

28  Hun,  207. 
2545.  89  JV.  r.  1,  5. 
2550.  27  flun,  111,  112. 
2554,  2555.  91  K  Y.  235. 
2585.  27  ZTwn,  111,  113. 
2587.  27  Hun,  447. 
2589.  27  Uun,  111,  112. 
2591.  27  Hun,   215. 

2607-2609.  28  Hwn,  454. 
2634.  13  ^».  JV:  .(7.  432. 
2642.  Amended  by  £.  1883,  p. 

671,  c.  401. 

2647,  2648.  28  Hun,  207. 
2650.  28  Hun,  246. 
2652.  28  ^un,  207,  211.  ' 
2662.  89  N,  T.  401,  402. 
2674.  28  Hun,  279,  283. 
2678.  Amended  by  Z.  1883,  p. 

572,  c.  399. 

2692.  28  Hun,  454. 

2717.  27  Hun,  5-77,  679. 
2717-2719.  28  Hun,    246,249. 

2718.  27  Hun,  577,  678. 
2723.  27  Hun,  577,  579. 
2743.  91  N.  r,   439.  , 
2863.  27  Hun,  873,  374. 
2893.  91  jy.  F.  346. 
2951.  12  Abb.  N,  a  348. 
3953.  13  Abb.  K  C,  348. 
3033.  Amended  by  L.   1888,  p. 

569,  c.  394. 

8044.  37  Hun,  593,  694. 
3046.  38  Hun,  497. 
8049.  38  Hun,  497. 
3050.  37  Hun,  536. 
8063.  Amended  by  Z.  1883,  p. 
567,  c.  390. 

3067.  37  Hun,  593,  594. 
3070.  37  Hun,   113,  113,  878, 
874,  592,  693 ;  39  Hun,  646,  547. 
8071.   37  Hun,   373,  874;  593, 
694. 
8078.  37  Hun,  692,  594. 


§  8313.  Amended  by  L.  1883,  p. 

336,  c.  331. 
S  8338,  BubdB.  1,  3.   91  If.   T. 

660. 
$  3238,  subd.  4.  12  Ab^.   N.   C. 

839,  843;  38  Hun,  803;  29  Hun, 

299,  300. 
K  3228,  8229.  27  Hun,  873,  875. 
I  8229.  27  Hun,  593,  694. 
§  8330.   13  Abb.  AT.  C.   839,  344; 

38  Hun,  417,  419. 
§  8335.  38  Hun,  13. 
§  8336.  37  Hun,  519,  533. 
§3340.  '27  Hun,   111,  112,  305, 

306. 

4  8246.  29  Hun,  14,  15,  589. 
§  3247.  28  Hun,  417. 

§  8251.  28  Hun,  12;  29  Hun,  299, 

300. 
§  3251,  subd.  8.   27  Hun,   519, 

523. 
§  8253.  28  Hun,  873,  374,  29  Bun, 

248. 
§  3353,  subd.  3.   29  Hun,   475, 

476. 
§  3256.  91  -y.  r.  374.  27  Hun, 

519,  521. 
§  8268.  29  Bun,  657,  658. 

5  3271.   27  Hun,  270,  271,  425, 
426;  29  Hun,  193,  194. 

§  3272.  29  Hun,  657,  658. 

§§  3276,  3278.  29  Hun,   657,  669. 

§  8296.  29  Hun,  99,  102. 

§  3307,  subd.  2.   90  if.  T.   521, 

533;  37  Hun,  229,  230. 
§  8321.  27  Hun,  519,  521. 
,§  83*31.  90  iV.  r.  521,  528. 
§§  8333,  3334.  12  Abb.  N.  0.  156. 
§  3343.  90  if.  F.  402,  410,  521, 

625. 
§3348,  subd.  18,  14.  28  Bun, 

369,  870. 
§  8348,  subd.  18.  12  Abb.  K   (7. 

201,  202,  230;  29  Bun,    862, 

866. 
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I  3347.     12   Ahb.  N.    0,  68  ».;  27 

Bun,  112, 113. 
§  3347,  subd.  9.    29  Hun,  47. 
§  3347  subd.  11.     Amended  by  L, 

1883,  p.  235,  c.  229. 
S  3347,  subd.   11.     91  N,  T.  235, 

502. 
§  3349.     27  Sun,  112,  113. 
§  3352.     27  Hun,  112,  118. 
§  3356.     29  Hun,  99,  102. 

CODE     OF    CRTMmA.L    PRO- 
CEDURE. 

§  23.     20  Hun,  513,  519. 
§  147.     12  Abb.  N.  C.  172. 
§§188-200.     IS  Abb.  N.  C,  172. 
§§  198-200.     28  Hun,  150. 
§216.    Amended  by    X.   1883,   p. 

589,  c.  416. 
§  217.     Amended  by  L,  1883,  p., 

589,  c.  416. 
§  219.  Amended  by  L,  1883,  p.  589, 

c.  416. 
§§  278,  279.     29  Hun,  580,  582. 
§  279.  Amended  by  Z.  1883,  p.  461, 

c.  306. 
§§  301,  302.     28  H\m,  227. 
§395.     28irtfn,   150,  152;  12  ^W. 

N,  0,  172. 
§  399.     28  Hun.  568,  589,  626;  29 

Hun,  461,  465,  513,  523. 
§415.     UHun,  1. 
§  420.  Repealed  by  L.  1883,  p.  589, 

c.  416. 
§  465.     29  Hun,  259,  263. 
§  465,  subd.  6.     27  Hun,  286,  287. 
§485.      29    Hun,    259,   263,    513, 

519. 
§515.     29^^tta,  47,  48. 
§  517.     29   Hun,    259,     263,    513, 

519,  580,  581. 
§  518.     28  Hnn,  580,  582. 
§527.     12   Abb.    N.    C.    172,   187; 

29  Hun,  382,  387,  520,  525. 
§  542.     27  Hun,  469,  471. 


§  548.     27  Hun,  595,  596. 

§  684.     27  Hun,  469,  471. 

§§  791,  792,     29  Hun,  461,  469. 

§  899,  subds.  4,  7.     28  Hun,  465. 

§  962.     27  Hun,  469,  471 ;  28  Hun,  1 

38,  48;  %QHun,  513,  519. 
I  963.     27  Hun,  469,  470. 

CODE  OF  PROCEDURE. 

§11,  Bubd.  2.     90  N.  T.  546,  548. 

§61.     28 -Hun,  12. 

§  64,  subd.  15.     91  K  T.  346. 

§  94  subd.  2.     48  Super,    Ct,  {J.  dk 

§  99.  89  N.   r.  146,  151. 

§  110.  91  If.  r.  203,  210;  28  Hun, 

16,  18. 

§  111.  12  Ahb.  N.  0. 113, 121,  478. 

§  118.  12  Abb.  N.  C.  283,  ;*. 

§  121.  90  N.  T.  461,  464. 

§  131  27  Hun,  40,  41. 
§§  135,  137.  89  N.  T.  397,  399. 

§  148.  90  N.   r.  483,  491 ;  27  Huriy 

871,  872;  29  Hun,  498,  504. 

§  172,  27  Hun,  231,  232. 

§177.  2%  Hun,   269,273. 

§  179.  27  Hun,  26,  81. 
§§  231-6.  89  N.  T.  843,  348. 
§§  234,  235.  28  Hun,  279,  282. 

§  241.  89  N.  T.  440,  441. 

§  243.  27  Hun,  229,  230. 

§  289.  29  Hun,  14,  16. 

§  297.  29  Hun,  96.  98. 

§  298.  28  Hun,  417. 

§  302.  29  Hun,  491. 

§  309.  27  Hun,  455,  461. 

§  317.  29  Hun,   193,  194. 

§  321.  29  Hun,  589,  591. 

§  330.  28  Hun,  409,  410. 
§  334.  90  N.  T.  476,  482. 
§  335.  29  Hun,  598,  601. 
§  338.  29  Hun,  598,  601. 
§  352.  27  Hun,  393,  394. 
§  871.  27  Hun,  112,  113;  29  Hun^ 


546,  547. 
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|§  375,  379.     89    N.  T.  146,  151. 

§  393.     27  Hun,  123,  125. 

§  899.     90    N,     r.     298,    301 ;  29 

Hun,  608. 
§  400.     29  Hun,  567,  573. 
§  427.     28  Hun,  269,  271. 

COMMON    SCHOOLS. 

General  act  L.  1864,  c.  555. 
ameniied  in  til.  2,  §  15;  tit.  7, 
§§  8,  9,  26,  27,  60,  61,  63;  tit.  9, 
§§5,  9,  14,  25;  and  L.  1879,  c.  405. 
L.  1880,  c.  210,  §i  2,  7,— amended 
by  L.  1883,  p.  584,  c.  413. 

Election  of  State  Superintendeot; 
deputy.    L.  1883,  p.  59,  c.  75. 

L.  1878,  c.  248,— in  relation  to 
election  of  sch<)ol officers,  — limited. 
X.  1883,  p.  171,  c.  172. 

Voting    tax     for   school-house; 

approval    by    commissioner.      X. 

1883,  p.  845,  c.  294. 

L,  1856,  c.  179,  §  16,— -excepting 
cities  fromcommisHioner'S  district, 
—amended  bv  L.  1883,  p.  588,  c. 
414. 

L.  1864,  c.  555,  tit.  7,  §§  75,  78, 
— as  to  collection  of  unpaid  taxes, 
—amended  bv  X.  1883,  p.  282,  c. 
250. 

Trustee  cannot  employ  unlicensed 

teacher;  conditional  employment. 

Blaudon  v.  Moses,  29  Hun,  606. 

COMPENSATION. 

Injury  by  public  improvement; 
when  statutory  remedy  exclusive. 
Heiser  v.  Mayor,  &c.  of  N.  Y.,  29 
Hun,  446. 

For  land  taken;  award  made 
payable  to  contractor;  power  to 
change  payee.  Matter  of  Mayor, 
&c.  ofN.  Y.,  90  iV:  r.,  390. 

For  lands  taken  for  public  square 
in  N.  Y.  City;  proceedings;  re- 
view. Matter  of  Muuson,  29  Hun, 
825. 


Damages  for  lands  divided  by 
highway.  Matter  of  N.  Y.,  West 
Shore,  &c.  R'y  Co.  v,  Lefevre,  27 
Hun,  537. 

Laying  water-pipes  in  street  does 
not  entitle  to.  Crooke  t,  Flatbush 
Water  Works  Co.,  29  Hun,  245. 

Railroad  obstructing;  access  to 
river;  damages.  Matter  of  N.  Y., 
West  Shore  &  B.  R.  R.  Co.,  29 
Hun,  646. 

Review  of  award;  rule  on  ap- 
peal. Matter  of  Boston  Road,  27 
Han,  409. 

CONFESSION  OF  JUDGMENT. 

Requisites  of  statement.  Mar- 
rin  V,  Marrin,  27  Hun,  601. 

CONFLICT  OF  LAWS. 

Legitimacy;  law  of  domicil  of 
origin;  inheritance.  (Ejectment.) 
Miller  «.  Miller,  91  i^.  F.  315. 

CONSOLIDATION  OF  ACTIONS. 

In  partition,  when  improper. 
Mayor  t?.  Coffin,  90  N.  Y.  312;  S. 
C.  as  Mayor  v.  Mayor,  11  Alh,  N.  0» 
367;  reversing  27  Hun,  610. 

In  different  courts.  Soloman  v. 
Belden,  12  AVb.  N.  C.  68. 

CONSTITUTIONAL  LAW. 

Impairing  obligation  of  contracts 
made  by  state;  depriving  con- 
tractor of  prospective  profits. 
Danolds  v.  State  of  N.  Y.,  89  JT. 
r.  36. 

Question,  when  in  issue.  Pea- 
pie  tJ.  Brooklyn,  F.  &C.  L  R\v  Co., 
89  iV:  r.   75. 

Law  destroying  negotiability  of 
municipal  bonds,  unconstitutional.* 
(Mandamus  to  city  to  issue  duplicato 
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bonds.)  People  ex  reL  Manhattan 
Bav'gs  Inst.  v.  Otis,  90  N.  T.  48; 
affirming *!i4  Uun^  519. 

Art.  10,  §  1,  violated  by  depriv- 
ing the  shcriJi  of  existing  powers. 
Peoplefiu  rel.  McEwun  v,  Keeler, 
29  Ilun,  175. 

Property  taken  without  compen- 
sation; liniiting  remedy  of  owner 
of  land  tnken  to  fund  realized  by 
assessment.  (Action  against  city 
for  damages  awarded  land  owner.) 
Sage  c.  City  of  Brooklyn,  89  N,  Y, 
189. 

Exercise  of  right  of  eminent  do- 
main. Matter  of  Cooper,  28  Uun^ 
615. 

Due  process  of  law;  notice  of 
hearing  on  assessment  of  land  for 
improvements.    Matter  of  Lowden, 

89  N.  F.  548. 

Local  act  for  grading  street; 
subject  expressed  in  title.  (Peti- 
tion to  vacate  assessment.)  Matter 
of  Blodgeti,  89  N.  7.  392;  rev'g 
27  HuTiy  12;  flatter  of  Upson,  89 
N.  r.  67. 

** Local  Act,"  "Public  officer," 
what  are.  (Action  to  compel  receipt 
of  tuxes  without  fee.)  People  «r 
rd.  Gass  v.  Lee,  28  Hun,  4G9. 

L.  1878»  c.  410  (amended  by  L. 
1880,  c.  318),  and  L.  1881,  c.  826, 
providing  for  widening  Flushing 
Avenue,  void  under  art.  8,  §  18,  as 
altering  a  highway.  Matter  of 
Woolsey,  29  Hun^  626. 

Act  laying  out  city  street,  valid 
under  Const,  art.  3,  §  18.  Matter  of 
Lexington  Ave.,  29  XTu/i,  803. 

When  act  not  *' local."  Matter 
of  Church,  28  Hun,  476. 

Art.  19,  §  2.  Appointment  of 
county  officers.  Matter  of  Carboy, 
27  Hun,  82. 


Increasing  official  compensation. 
(Mandamus.)  People  ez  rel.  Mas- 
terson  c.  Gallup,  12  Abb.  N.  C.  64. 

Police  law  valid  though  not 
providing  for  compensation.  Hill 
V.  Thompson,  48  8uper.  CL  {J.  ds 
8.)  481. 

L.  1876  c.  66 — authorizing  ex- 
change of  municipal  bonds  for 
stock  of  a  railway  company  &c., 
void  under  art.  8,  §  2;  title  of  act. 
Town  of  Wheatland  v.  Taylor,  29 
Hun,  70. 

Act  imposing  tax  on  premiums 
received  for  insuring  imports  in 
bonded  warehouse,  valid.  Desig- 
nation of  object  of  tax.  People  v. 
National  Fire  Ins.  Co.  of  Ilartford, 
27  Hun,  188. 

L.  1879,  c.  89, — providing  for 
payment  of  a  certain  tux  to  Ex- 
empt Firemen's  Fund,  valid. 
Exempt  Firemen's  Fund  v.  Roome, 
29  Hun,  391. 

L.  1857,  c.  628, — as  to  presump- 
tion from  person  seen  drinking  on 
premises,  unconstitutional.  Peo- 
ple V.  Lyon,  27  Hun,  180. 

X.  1881,  c.  415,  creating  police 
court  in  Niagara  police  district, 
invalid.  (Mandamus.)  People  ex 
rel,  Townsend  ».  Porter,  dO  H.  F., 
68;  affirming  26  Hun,  022. 

Disfranchising  electors.  (Man- 
damus.) People  ex  rel.  Deuchler 
V.  Board  of  Canvassers  of  Wayne, 
12  Abb.  N.  C.  77. 

CONTEMPT. 

Criminal  contempt  defined;  civil 
special  proceeding;  appekl;  viola- 
tion of  injunction  by  members  of 
city  council.  People  ex  rel.  Negus 
».  Dwyer,  90  iV.  71,402;  affirming 
27  Hun,  548. 
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Disobedience  to  surrogate's 
decree;  issue  of  execution  neces- 
sary. Matter  of  Dissosway,  91  If. 
T.  '235. 

Failure  to  pay  money  as  directed 
by  order  in  creditors'  suit;  execu- 
tion necessary.  Meyers  «.  Becker, 
29  Hun,  667. 

Code  Civ.  Pro.  §  1241;  when 
commitment  for  non-payment  of 
alimony,  refused.  Noland  v, 
Noland,  29  Hun,  630. 

Enforcing  repayment  to  receiver 
after  reversal  of  judgment. 
Schulte  V.  Anderson,  48  Super.  Ct. 
(J.  d  6.)  133. 

Release  from  imprisonment;  req- 
uisites of  affidavit.  Matter  of 
Bteiuert,  29  Hun,  301. 

CONTRACTS. 

Execution  by  corporation;  an- 
nexing specifications ;  assignability ; 
assignment  of  corporation  for 
benefit  of  creditors  not  breacli 
justifying  rescission;  insolvency; 
filing  with  state  authorities  official 
certificate  of  cessation  of  bflsiness 
not  conclusive.  New  £ug.  Iron 
Co.  r.  Gilbert  El.  R.  R.  Co.,  91  N. 
r.  153. 

When  not  incomplete  or  iucho- 
ate.  (Ejectment.)  Hcilmun  v. 
Lazarus,  12  Abb,  N,    C,  19. 

Creating  interest  in  lands;  stat- 
ute of  frauds;  consideration. 
Wood  ©.  Mulock,  48  Su2}er.  Ct.  {J, 
&  8.)  70. 

Written  contract  for  services 
must  contain  entire  agreement; 
statute  of  frauds.  Drake  v.  Sea- 
man, 27  Hun,  63. 

Consideration,  adequacy;  ac- 
ceptance. Darrow  v.  Walker,  48 
Swper.  Ct.  (J.  d  J3.)  6. 


Consideration ;  distribution  of 
mutual  promises.  Washburn  & 
Moen  ManTg  Co.  v.  Wilson,  48 
Super.  Ct.  {J.  <t  S.)  159. 

Validity;  note  in  consideration 
of  discontinuing  divorce  suit 
against  maker;  public  |>olicy. 
Adams  v.  Adams,  91  JV.  Y.  381. 

—  Not  to  compete  in  business; 
restraining  violation.  Mat-kin iion 
Pen  Co.  V.  Fountain  Ink  Co.,  48 
Super.  Ct.  (J.  d  8.)  442. 

—  For  lobby  services.  Uarris  c. 
Simonson,  28  Hun,  318. 

Contract  to  sell,  and  delivery  by 
cargoes,  when  severable;  effect 
of  rescission  by  buyer.  Sherman 
V.  Holmes,  48  Super.  Ct.  {J.  dh  S.) 
534. 

Purchase,  of  bonds  by  brokers; 
false  charges;  agreement  to  carry; 
unauthorized  sale;  rescission  of 
contract  and  recovery  of  sums  paid. 
Levy  V.  Loeb,  80  N.  T.  386. 

Party  preventing  performance 
cannot  sue  for  breach ;  stipulated 
damages  as  penal  or  liquidated. 
Taybr  v.  Risley,  28  Hun,  141. 

Payment  conditional  on  engin- 
eer's certificate.  (Action  on  con- 
tract.) Wangler  v.  Swift,  90  N.  T. 
38. 

Of  state;  breach;  liability  for 
prospective  profits.  Dauolds  €. 
State  of  N.  Y.,  80  K  T.  86. 

Of  state  for  construction  of  build- 
ings for  fixed  sum  total;  compen- 
sation for  additional  work  and 
materials.  Swift  v.  State  of  N.  Y., 
89  iV:  Y.  52. 

For  specific  term ;  indefiriite  re- 
newal; statute  of  frauds;  notice  to 
terminate.     Chase  v.  Second  Ave- 
nue U.  R.  Co.,  48  Super.  CI.  {J.  db  ^ 
S.)  220. 
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Parol  extension  of  time  for  per- 
formance. Hill  V,  Blake,  48  Super. 
Ct,  {J.  d  S.)  26^. 

Forfeit;  severance.  Gray  t>. 
Delaware,  Lack.  &c,  R.  R,  Co.,  48 
Super,  CU  (J,  <fc  S.)  121. 

Construction  of  repugnant  writ- 
ten and  printed  clauses  in  bill  of 
lading.  (Action  against  carrier.) 
Miller  v,  Hannibal,  &c.  R.  R.  Co., 
90  N.  Y.  430 ;  rev'g  24  Hun,  607. 

Peculiar  contract  relating  to 
manufacture,  shipment  and  sale  oT 
goods  for  joint  account— con- 
strued ;  charging  expenses  incurred 
in  fulfilling  obligation  of  one  party. 
Dow  V.  Darragh,  48  Super,  Ct.  {J, 

db  S.)  138. 

Building;  provision  allowing 
owner  to  complete;  notice;  certifi- 
cate, when  unnecessary  after 
breach;  defenses;  liability  for  de- 
fault of  executor.  Hull  v,  Bennet, 
48  Super,  Ct.  {J,  &  S.)  302. 

To  curry  mails;  contract  by 
agent.  Oregon  Steamship  Co.  v. 
Adams,  27  Uun,  452. 

For  services  in  furnishing  arti- 
cles of  manufacture;  recovery 
yrhere  they  are  destroyed.  Whelau 
f).  Ansonia  Clock  Co.,  27  Hun^  557. 

Sulesman  to  be  paid  by  share  of 
net  profits;  interest  on  capital. 
(Action  for  services.)  Paine  v. 
Howell,  90  N.  Y.  6G0. 

For  compensation  of  actuary 
from  profits  of  bank,  construed. 
(Action  on  bond.)  Jeunery  v, 
Olmsteud,  90  iVl  T.  363;  rev'g  12 
Weekly  Dig,  379. 

To  make  machine ;  implied  obli- 
gation as  to  fixtures.  N.  Y. 
Smelling,  &c,  Co.  v.  Lieb,  ^S Super. 
Ct,  (J.  «fe  S.)  508. 

To  pay  for   timber  cut  by  pur- 


chaser of  land.  (Action  on  con- 
tract.) Hersey  ©.  Fisher,  90  if.  T, 
647. 

For  cleaning  streets,  construed. 
(Action  for  work  and  labor.) 
Crocker  «.  City  of  Buffalo,  90  N. 
r.,  351. 

When  provision  for  liquidated 
damages  construed  as  penalty ;  part 
performance.  Town  of  Wheatland 
V,  Taylor,  29  Hun^  70. 

Failure  to  construct  building  iti 
time  agreed;  penalty;  delay  ex- 
cused. Weeks  v.  Little,  89  iV.  T. 
566. 


CONVERSION. 

Action  against  sheriff;  goods  of 
third  person  mingled  with  those 
of  debtor;  estoppel.  Duke  v, 
Welsh,  48  Super.  Ct.  {J.  &  S.) 
516. 

Of  notes:  necessity  of  demand 
before  suit  for  damages  by  plaintiff 
in  possession  through  payment 
of  judgment;  restoring  commis- 
sion before  suit  for  misappropria- 
tion. Hynes  v.  Patterson,  28  Hun^ 
528. 

CORONERS. 

Power  to  provide  clerk  to. 
(Mandamus  to  treasurer.)  People 
ex  rel.  Masterson  «.  Gallup,  12  Abb, 
N.  G,  64. 

Examination  of  accused  in  mur- 
der case;  sworn  statement;  corrob- 
oration. People  «.  AlcGloin,  12 
Abb.  N.  0.  172. 

CORPORATIONS. 

Locality  of.  12  Abb.  N.  C.  225, 
n. 

Right  to  bold  foreign  real  estate. 
L.  1883,  p.  548,  c.  861. 

Officers  estopped  from  question- 
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ing  corporate  existence;  inviolabil- 
ity of  chartered  rights.  People  ex 
rel.  Sturges  v.  Keese,  27  Hun,  483. 

Authority  of  directors  to  modify 
terms  of  existing  guaranty.  Man- 
hattan R'y  Co.  V.  N.  Y.  Elevated 
R.  R.  Co.,  29  Hun,  309. 

Trustees'  transfer  of  entire  prop- 
erty of  ■  corporation ;  stockholders 
estopi)ed  to  dispute  validity.  (Ac- 
tion to  set  aside  transfer  and  for 
accounting.)  Sheldon  Hat  Block- 
ing Co.  V.  Eickemeyer  Hat  Block- 
ing, &c-  Co.,  90  N.  Y.  607. 

Agreement  of  president  of  insolv- 
ent, to  purchase  its  property,  when 
void.  Munson  v.  Syracuse,  &c. 
R'y  Co.,  29  Hun,    76. 

Stock  dividends,  when  illegal; 
remedy  of  stockholder.  Williams 
©.Western  Union  Tel. Co.,  ^S Super. 
Ct.  (J.  cfc  8.)  349.  (Rev'd  Oct.  1883.) 

Who  entitled  to  dividends;  as- 
signment of  stock.  Jermain  d. 
Lake  Shore,  &c.  R'y  Co.,  91  -ST. 
r.  483. 

Date  of  annual  election ;  failure 
to  elect:  who  may  vote  at  deferred 
election ;  proceedings  to  determine 
validitv  of  election ;  determination. 
Vandeburg  v.  Broadway  Under- 
ground, &c.  R'y  Co.,  29  Hun,  348. 

Pledgee's  right  to  vote  on  stock ; 
temporary  injunction.  McHenry 
f>.  Jewett,  90  JV.  Y,  58;  reversing 
26  Hun,  453. 

Services  of  attorney  rendered 
after  appointment  of  receiver. 
Barnes  v.  Newcomb,  89  iV.  T.  108. 

Stockholder's  liability;  fraudu- 
lent over-valuation  of  mines  taken 
for  stock.  Lake  Superior  Iron  Co. 
fj.  Drexel,  90  K  Y.  87;  affirming 
12  Weehlp  Dig.  309. 

Limited  liability  companies  un- 


der L.  1866,  c.  611;  Uability  of 
stockholders.  Mclntyrei?.  Strong, 
48  Super.  Ct.  {J.  d  8.)  127. 

Who  a  stockholder;  individual 
liability;  book-keeper  not  a 
'  *  servant. "  (Action  agai  nst  stock- 
holder for  debt  of  corporation.) 
Wakefieled  v.  Fargo,  90  iV:  Y, 
213. 

Locality  of  stock,  and  power  to 
attach  stock  of  foreign  corporation 
in  action  against  stockholder. 
Plimpton  V.  Bigelow,  12  Ahb.  JVl 
a  202. 

Consolidation  of  railroads  and 
Increasf^  of  stock;  and  issue  of 
bonds.  (Action  to  enjoin.)  People 
V.  Boston,  Hoosac  Tunnel  &  West- 
ern R'y  Co.  12  Abb.  2i.  C.  230. 

Assignment  in  contemplatiuu  of 
insolvency.  Coates  v.  Donnell, 
48  Super.  Ct.  (J.  <&  S.)  46. 

Sequestration  of  property.  Rod- 
bourn  V.  Utica,  &c.  R.  Co.,  28  Hun^ 
369. 

Voluntary  dissolution ;  when 
petition  insufficient;  order  to  show 
cause;  objections  to  order,  how 
taken;  report  of  referee,  requi- 
sites. Matter  of  Pyrolusite  Man- 
ganese Co.,  29  Huny  429. 

Mortgage  payable  when  corpora- 
tion '*  shall  cease,"  when  due.  (Ac- 
tion of  foreclosure.)  Trustee  of 
Canandaigua  Academy  v.  McKech- 


nie,  90  N.  Y.  618. 


Action  against  Insurance  com- 
pany after  appointment  of  receiver. 
(Action  of  judgment.)  Pringle  v, 
Woolworth,  90  N.  Y.  502. 

Leave  of  court,  when  unneces- 
sary in  attorney  general's  action. 
People  V.  Boston,  Hoosac  T.  &  W. 
R.  R.  Co.,  27  Hun,  528. 

When  judgment  may  be  entered 
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Id  action  against,  in  marine  court; 
service  of  order  for  trial  of  issues. 
(Action  oil  promissory  note.)  Hut- 
son  V,  Morrisunia  Steamboat  Co., 
12  Abb.  K  C.  278. 

COSTS. 

What  law  governs  in  determin- 
ing.   Garling  v.  Ladd,  27  Hun^  112. 

Par^  not  deprived  by  allowance 
of  favor  on  terms.  Havemeyer  v. 
Havemcyer,  48  Super.  Ct.  (J.  d 
8.)  104. 

Where  defendants  appeared  sep- 
arately. Matter  of  N.  Y.  West 
Shore  &  B.  R'y  Co.,  28  Hun,  505. 

Wliere  one  appears  in  person 
and  also  by  attorney  as  guardian. 
Browne  v.  Murdock,  12  Abb.  JV.  C. 
860. 

Wliere  court  has  not  jurisdiction 
of  subject  matter.  Thiem  «.  Mad- 
den, 27  Hun,  371. 

Sheriff^s  poundage  upon  attached 
property.  Woodruff  v.  Imperial 
Fire  Ins.  Co.  of  London,  £ng.,  27 
Hun,  229;  affirmed  in  00  iV.  T.  521. 

Wliat  is  a  trial.  Qates  r.  Can- 
field,  28  Hun,  12. 

Term  fees  to  party  who  has  not 
noticed  cause  for  trial.  Andrews 
V.  Schnitzler,  48  Super.  Ct.  {J.  db 
8.)  173. 

When  executor,  &c.,  unneces- 
sarily bring  in  representative  cap- 
acity, personally  liable.  Bedell  v. 
Barnes,  29  Hun,  589. 

When  not  allowable  against  ex- 
ecutors and  administrators.  Hor- 
ton  V.  Brown,  29  Hun,  654. 

Refusal  of  executor  to  refer; 
certificate  of  judge.  Meltzer  v. 
Doll,  91  N.  r.  365. 

To  plaintiff  suing  as  trustee. 
Clute  9.  Gould,  28  Hwi^  348. 


Upon  adjusting  commissions  of 
trustee.  Matter  of  Allen,  29  Hun, 
7. 

In  action  against  stockholders  of 
manufacturing  corporation;  com- 
missions of  county  treasurer  not  tax- 
able as  plaintiff^s  disbursements; 
cost  of  printing  papers  on  request 
of  defendants  and  refen-e.  Veeder 
V.  Judson,  91 N.  Y.  374 ;  aff^g  Veed- 
er «.  Mudgett,  27  Hun,  519. 

To  defendant;  judgment  less 
than  $50.  Rice«.  Cliilds,  28  Hun^ 
303. 

In  action  for  specific  performance 
where  plaintiff  is  left  to  his  remedy 
at  law.  Fitzpatrick  o.  Dorland,  27 
Hun,  291. 

On  setting  aside  verdict  as 
against  evidence.  Kelly  9.  Frazier, 
27  Hun,  314. 

—  As  excessive.  Langley  0.  Sixth 
Avenue  R.  R.  Co.,  48  Super.  Ct.  (J, 
'<fc  8.  )  542. 

Title  to  land  not  in  question; 
complaint  alleging  entry  on  plaint- 
iff ^s  premises  and  commission  of 
assault.  Langdon  v.  Guy,  91 JN'.  F. 
660. 

Right  of  attorney  in.  Wheaton 
V.  New  combe,  48  Super.  Ct.  (J.  db 
S.)  215. 

Motion  of  attorney  for  costs  and 
counsel  fee  in  divorce;  settlement 
by  parties.  Chase  v.  Chase,  29  Hun, 
527. 

To  intervening  creditors  of  in- 
solvent corporation,  Attorney- 
Gen'l  V.  Continental  Life  Ins.  Co.,* 
27  Hun,  196. 

Allowance  to  attorneys  for  inter- 
vening policy-holders  in  attorney- 
generaPs  action  to  dissolve  insolv- 
ent insurance  company;  charging 


*  Appeal  dismissed,  90  If.  T.  45. 
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fund  in  court  with  expense  of  dis- 
tribution. Att^y-GenU  v.  North 
Am.  Life  Ins.  Co.,  91  N.  7.  57. 

Orilers  ns  to  allowance  to  attorn- 
eys discretionary.  Atty.  Genl. 
V.  Continental  Life  Ins.  Co.,  90  N. 
Y,  45 ;  dismissing  appeal  from  27 
Hun,  195. 

Extra  allowance;  evidence  of 
▼alue  of  right  recovered.  (Eject- 
ment.) Heilman  v.  Lazarus,  lr2 
Abb,  N,  C.  19;  People  c.  Rock- 
away  Beach  Imp.  Co*,  2^  Hun^  356. 

—  When  no  basis  for  computing. 
Musgrave  v.  Sherwood,  29  Hun, 
475. 

— How  computed  upon  corporate 
franchise.  Conaughty  v,  Saratoga 
Co.  B'k,  28  Hun,  873. 

— When  refused  against  receiver ; 
basis.  Baldwin  e.  Reardon,  48 
Super,  Ct.  {J.  A  8.)  166. 

— When  improper.  Adams  v. 
Stern,  29  Hun,  280. 

— Not  proper  in  action  to  sus- 
pend corporate  officer.  People  v. 
Giroux,  29  Hun,  248.  « 

— Upon  submission  of  controver- 
sy.     Fish  V.  Coster,  28  Hun,  04. 

In  action  to  abate  nuisance :  en- 
gineer's fees,  maps,  &c.  Rothery 
«.  N.  Y.  Rubber  Co.,  90  JV.  F.  30, 
affirming  24  Hun,  172. 

Surrogate's  allowance  in  lieu  of 
costs;  limit  of  $2,000.  Matter  of 
Weston,  n  N,  T.  502. 

Offer  of  judgment,  service  of 
original  waived.  J^oonan  v.  Smith, 
12  Abb.  N,   G.  837. 

Right  to  set-off  on  recovery  of 
less  than  offer.  Din  gee  v.  Shears, 
29  Hun,  210. 

Stay  till  payment  of  costs  of  for- 
mer suit.  Thompson  v.  Burchell, 
48  Super.  Ct.  {J.  &  8.)  537. 


Effect  of  payment  after  suit. 
Moffat  V.  Henderson,  48  Super.  Ct. 
{J.  A  8.)  449. 

What  recoverable  when  judg- 
ment modified  *■''  with  costs  to  the 
appellant;**  allowance  wlien  dis- 
cretionary. Newcomb  ©.  Hale,  12 
Ahb.  N.  a.  838. 

To  abide  event;  costs  of  inter- 
mediate appeal.  Revere  C<ypper 
Co.  0.  Dimmock.  29  Hun,  299. 

,  On  appeal  from  decree  of  surro- 
gate. Cole  V.  Terpenning,  27  Hun^ 
111. 

COUNTER-CLAIM. 

In  action  for  divorce.  Spahn  «. 
Spahn,  12  Abb.  N.    G.  169. 

In  action  for  penalty  under  ex- 
cise law.  Denniston  v.  Trimmer, 
27  Hun,  393. 

In  action  for  rent;  recovery  for 
chattels  on  demised  premises. 
Tinkelmeier  v.  Bates,  48  Super, 
Gt.  {J.  db  S.)  433. 

For  rent  in  action  for  injury  to 
goods;  parties.  Mairs  v.  Manhat- 
tan Real  Estate  Assoc.,  89  N.  T. 
498. 

For  value  of  pledge  after  tender 
of  amount  due.  Cass  v.  Higen- 
botham,  27  Hun,  406. 

COUNTIES. 

Clerks  and  assistants  to  county 
officers.  (Mandamus  to  treasurer.) 
People  ex  rel.  Masterson  o.  Gallup, 
12  Ahb.  N.  G.   64. 

Bills  for  services  in  caring  for 
armory,  county  charge;  certificate 
of  commanding  officer  as  to  amount, 
conclusive  on  supervisors.  People 
ex  rel.  Archambault  v.  Supervisors 
of  Ulster,  91  N.  7.  672. 
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COUNTY  COUKT. 

Jurisdiction.    Buckhout  v.  Rail, 

28  Hun,  484. 

May  appoint  commissioners  of 
appraisal  in  drainage  proceedings. 
People  V,  County  Court  of  Orleans 
County,  28  Hun,    14. 

COUNTY  TREASURER. 

Right  to  withhold  'moneys  col- 
lected for  specific  purpose.  (Man- 
damus.) People  ex  rel,  Masterson 
V.  Gallup,  n  Abb.  K  C,  64. 

COURTS. 

Will  not  declare  abstract  effect 
of  proceedings.    Grow  «.  Garlock, 

29  Hun,  598. 

Power  of,  to  vacate  own  orders. 
American  Hosiery  Co.  o.  Riley,  12 
Ahb,  N.  G,  829. 

COURT-MARTIAL. 

How  to  be  constituted ;  jurisdic- 
tion. Matter  of  Leary,  27  Hun,  564. 

Judgment  without  notice  void; 
certiorari.  Matter  of  Bracket,  27 
Hun,  605. 

COURT   OF   OYER   AND   TER- 
MINER. 

Jurisdiction;  indictment  for 
contempt  found  in  court  of  sessions. 
People  V.  Mead,  28  Hun,  227. 

One  justice  without  associates. 
Ostrander  v.  People,  29  Hun,  518. 

COURTS  OF  SESSIONS. 

Designation,  &c.  of  justices  of 
sessions  regulated.  L,  1883,  p.  98  c. 
111. 

In  N.  Y.  county ;  new  trial  in 
capital  case,  when  granted.  People 
V.  Majone,  12  Ahb,  N,  0.  187. 

Eligibility  of  justices  of  peace  of 
city  of  Rome ;  qualified  to  sit  in  Oy- 


Ter  and  Terminer ;  justice  de  fticto, 
Ostrander  «.  People,  29  Hun,  518. 

COVENANT. 

To  fill  in  water-lot;  construc- 
tion and  effect.  Knickerbocker  Ice 
Co.  ».  Forty-second  St.  &c.  R.  R. 
Co.,  48*Sw/?er.  CU  (J.  d  8.)  489.  • 

Party-wall  agreement;  when 
binding  on  purchaser.  (Action  to 
recover  one  half  value  of  party 
wall.)  Hart  v.  Lyon,  90  K  T.  668. 

CREDITOR'S    SUIT. 

Order  when  in  effect  final  judg- 
ment; enforcement.  Meyers  v, 
Becker,  29  Hun,  567. 
When  maintainable  against  special 
partner  to  recover  assets ;  necessity 
of  return  of  execution  unsatisfied. 
Bell  0.  Merrifield,  28  Hun,  219. 

Creditor  must  have  valid  judg- 
ment. Burnett  v.  Gould,  27  Hun, 
366;  Wells  v.  O'Conner,  27  Hun, 
426. 

Surplus  incjome  of  trust  fund; 
determining  allowance.  McEvoy 
V.  Appleby,  27  Hun,  44, 

Reaching  reservation  by  debtor 
of  right  to  occupy  premises  with- 
out rent.  Crouse  v,  Frothingham, 
27  Hun,  128. 

CRIME. 

Intent  presumed  from  act.  (In- 
dictment for  homicide.)  People  v. 
Majone,  12  Abb,  N,   (7.  187. 

Criminal  intent  in  adulteration 
of  food  or  drugs.  People  v.  Fulle, 
12  Abb.  N.  a  196. 

DEBTOR  AND  CREDITOR. 

Priority  between  judgment 
creditors  of  mortgagee.  (Action 
to  determine  conflicting  claims  to 
surplus  in  foreclosure.)     Fliess  v» 
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Burkley.  90  iV:  F.  286;  affirming 
24  Ilnn,  514. 

Di'livery  of  accounts  as  collat- 
eral;  ddty  to  enforce,  delay;  sule 
at  auciioii  and  agreement  by  cred- 
itor not  to  l)id.  Corning  c.  Pond, 
2»  JIufu  129. 

Compofcjjtion  not  complied  with, 
not  11  delt'iise.  Had  ley  Falls  Nat'l 
B'k  V.  Blay,  29  Uun,  404. 

DAMAGES 

Measure  of  on  luiauthorized 
sale  of  Slock  by  brokers;  reason- 
able time  to  replace.  (A^ction  for 
brt-ach  of  contract.)  Colt  «j. 
Owens.  90  K  Y.  308;  affirming 
47  Super,  at.  (J.  &  8. )  430. 

For  <»bbtruction  of  street.  Greene 
c.  N.  Y.  Central,  &c.  R.  R.  Co.,  12 
Abb,  N.  C.  124. 

To  abutting  owner  by  erection 
of  elevated  railroad  in  highway. 
Peyser  tj.  N.  Y.  Elevated  R.  R.  Co., 
12  AU>.  N.  G.  276. 

Unreasouuble  use  of  street  by 
horse-car  company.  Mahady  v. 
Bush  wick  R.  R.  Co.,  91  K  Y.  148. 

In  action  by  judgment  creditor 
to  rfach  debtor's  property  fraudu- 
>^ently  concealed  by  defendant. 
Qui  m by  v.  Strauss,  90  N,  Y, 
604. 

Action  for  breach  of  contract  of 
employment;  expiration  of  term 
after  action  but  before  trial.  Ever- 
Bon  0.  Powers,  89  iV.  Y.  527. 

Action  for  breach  of  warranty  of 
title  to  chattels;  actual  loss. 
O'Brien  c.  Jones,  91  JV.    Y.  193. 

In  action  of  replevin,  where  de- 
fendant who  has  only  a  lien  has 
judgment  for  return  or  damages. 
Fowler  t).   Haynes,  91  N,  Y.   846. 

In  action  on  fire  policy ;  partial 


destruction.      Wynkoop  v,    Niagf- 
aia  Fire  Ins*.  Co.,  91  N.  Y.  478. 

On  sale  of  impure  seed.  Fox  o. 
Everson,  27  fiwn,  355. 

In  action  on  ch-.irter- party. 
Stone  V.  Woodruff,  28  Hun,  534. 

In  action  for  conversion  of  notes. 
Hynes  f>.  Patterson,  28  Ihw,  528. 

For  failure  to  return  e.xecui]on. 
Bernheim  t>.  Daggett,  12  Abb.  iVI 
a  316. 

For  breach  of  contract  t«  finish 
railroad.  Town  of  Wheatland  v. 
Taylor,  29  Hun,  70. 

To  bailor;  value  of  second-hand 
furniture.     {Action     for     loss     of 
goods.)      Jones  t?.  Morgan,  90  JV.  * 
Y,  4;  affirming  24  Hun,  372. 

Award  by  state  board  of  audit  for 
breach  of  state  contract:  prospec* 
tive  profits;  confirmation  of  award 
by  supreme  court.  Danolda  «. 
State  of  N.  Y.,  89  N.  Y.  36. 

Action  for  injury  to  goods  by 
diversion  of  surface  water;  inter- 
est. Hairs  v.  Manhattan  Real 
Estate  Assoc,  89  N,  Y,  498. 

Costs  of  defending  depositor's 
action  for  sum  paid  on  forged 
check  not  chargable  on  payee. 
Corn  Exchange  B'k  d,  Nassau  B% 
91  AT.  r.  74. 

Speculative  profits.  N.  Y. 
Smelting,  &c.  Co.  t?.  Lieb,48  Super, 
CL  (J,  <fc  8.)  508. 

Neglect  to  present  check  taken 
in  payment  of  draft;  judgment 
discharging  drawer,  competent 
evidence ;  interest.  First  Nat^l  B'k 
of  Meadville  v.  Fourth  NatH  B'k 
of  N.  Y.,  89  iV.  r.  412. 

In  action  for  causing  death; 
interest  on  verdict.  Manning  e. 
Port  Henry  Iron  Ore  Co.,  91  If.  Y. 
664. 
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Death  of  child ;  verdict  not  ex- 
cessive; proof  of  specific  h)8S. 
Hou^hkirk  v.  Delaware  &  Hudson 
Canal  Co.  28  Hun,  407. 

For  personal  injury;  when  ex- 
cessive. Langley  v.  Sixth  Avenue 
R.  R.  Co.,  48  Super,  CL  {J.  ds  8.) 
542. 

For  loss  of  time  in  action  for 
personal  injury.  Leeds  v.  Metropol- 
itan Ous  Lijrht  Co.,.  90  N.  Y.  20. 

Punitive,  for  willful  fraud 
(Buyer's  action.)  Chrysler  v.  Cana- 
day,  90  N,  T,  272;  reversing  12 
Weekly  Dig.  214. 

Punitive,  in  action  for  libel  and 
slander;  special  damnge.  Brooks 
V.  Ilarison,  91  N,  Y,  83. 

Exemplary,  in  action  against 
employer.  Murphy  f>.  Central 
Park,  &c.  R.  R.  Co.,  48  Super,  Ct. 
{J.  A  S.)  96. 

DEATH. 

Action  by  personal  representa- 
tives, for  negligence,  where 
deceased  recovered  in  his  lifetime. 
Littlewood  t).  Mayor,  &c.  of  N.  Y. 
89  N,  r.  24. 

DECEIT. 

Action  for  representations  as  to 
accounts;  evidence.  McCall  v. 
Proal,  48  Super.  Ct.  (J.  <fe  S.)  403. 

DEDICATION. 

By  conveyance  of  lots  with  ref- 
erence to  ])ark ;  map  by  common 
grantor.  (Action  for  damages  for 
obstruction.)  Greene  v,  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  12  A}fb.  JV.    C. 

124. 

DEED. 

Sufficiency  of  description ;  refer- 


ence to  map.  (Ejectment.)  Sand- 
ers t>.  Townshcnd,  89  N.  Y.  623. 

Erroneous  location  of  beginning 
of  description.  Bookman  v.  Kurz- 
man,  48  Super.  Ct.  (J.  cfe  S.)  178. 

Effect  of  omission  of  seal;  rem- 
edy of  grantee;  recording;  mis- 
description when  cured  by  refer- 
t*nce  to  former  deed.  Grandin  t>. 
llcrmandez,  29  Hun,  399. 

Description;  construed  with 
lease;  parol  evidence.  (Ejectment.) 
xVrmstrong  v.  DuBoin,  90  N.  Y. 
95. 

When  portion  of  island  separat- 
ed by  a(!tion  of  sea,  passes.  Mor- 
ton V.  Manhattan  Beach  Imp.  Co., 
29  Hun,  266. 

When  adjoining  road  does  not 
pass.  Tag  v.  Eeteltas,  48  Super, 
Ct.  (J.  &  S.)  241. 

Of  pier  property ;  Appurtenances 
to  the  grant.  Knickerbocker  Ice 
Co.  tj.  Forty-second  St.  &c.  R.  R. 
Co.,  48  Super.  Ct.  {J.  &  S.)  489. 

Delivery  in  escrow.  Payne  ©. 
Smith,  28  Hun,  104. 

Granting  lots  under  water; 
wiiarfage  rights  impaired  to  detri- 
ment of  grantee.  Langdon  v.  May- 
or, 28  //fin,    158. 

When  neither  title  nor  right  of 
possession  will  pass..  Bennett  t>. 
Culver,  27  Hun,  551. 

Presumption  as  to  including 
highway;  how  rebutted.  Lee  «^. 
Lee,  27  Hun,  I. 

When  number  of  acre»  specified 
in  tax  deed,  controls.  Hansee  f. 
Mead,  27  Hun,  102. 

When  existing  cause  of  action 
for  damages  does  not  pass.  Greene 
V.  N.  Y.  Central,  &c.  R.  R.  Co.,  13 
AUb.  N.  C.  124. 

To  husband    and  wife,  effect. 
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Bertles  v,  Nunaa,    12   Abb,  If.  C, 
288. 

DEFENSES. 

I 

Pendency  of  other  suit.  Hall  v, 
Bennett,  48  Super.  Ct.  {J.  dk  8.} 
802. 

DEFINITIONS. 

** Continuous  line,"  meaning  of 
in  railroad  consolidation  act.  Peo- 
ple V.  Boston,  Hoosac  Tunnel  <& 
Western  R'y  Co.,  12  Abb.  If.  C. 
230. 

Heirs  read,  *'next  of  kin.'' 
Browne  o.  Murdock,  12  Ahb.  N.  C. 
860. 

DEPOSITIONS. 

When  defendant  may  be  exam- 
ined to  aid  preparation  of  com- 
plaint. Hutchinson  v.  Lawrence,  29 
Hun,  450. 

Examination  of  party  before  tri- 
al as  to  privileged  matter.  Yamato 
Trading  Co.  v.  Brown,  27  Hun, 
248. 

—  Not  stayed  until  inspection  of 
defendant's  machinery  allowed  his 
counsel.  Cooke  9.  Lalance  Gro- 
jean  ManTg  Co.,  29  Hun,  641. 

—  Of  adversary  to  ascertain  his 
defense,  refused.  Fourth  NatU 
Bank  of  N.  Y.  v.  Boynton,  29  Hun, 
441. 

When  party  refused  commission 
to  examine  himself.  Clark  v.  Can- 
dee,  29  Hun,  189. 

Defendant  in  default  cannot  be 
examined  as  party.  Sharp  v. 
Hutchinson,  48  Super.  Ct.  {J.  <£« 
8.)  101. 

Imperfect  execution  of  commis- 
sion ;  correction ;  objection  at  trial 
too  late.  Wright  v.  Cabot,  89  N. 
r.  670. 


DESCENT. 

Of  lands  acquired  by  inheritance ; 
heirs  of  blood  of  immediate  an- 
cestor take.  Emanuel  v.  Ennis,  48 
Super.  Ct.  {J.  dh  8.  )  430. 

Illegitimate  child;  conflict  of 
laws.  (Ejectment.)  Miller  o.  Mil- 
ler, 91  N.  r.  315. 

DISCHARGE. 

In  bankruptcy;  what  debt  is  not 
treated  by  fraud  within  U.  S.  R. 
S.  §  5117.  Stratford  v.  Jones,  48 
Super.  Ct.  (J.  &  S.)  185. 

No  bar  to  abtion  for  damages  for 
false  representations.  Bradner  e. 
Strang,  89  iV.  F.  299. 

—  Judgment  afterward  entered. 
(Action  on  judgment.)  Revere  Cop- 
per Co.  0.  Dimock,  90  N.  T.  33. 

DISCONTINUANCE. 

When  refused  in  sheriff's  action, 
Bowe  V.  Knickerbocker  Life  Ins. 
Co.,  27  Hun,  812. 

When  application  too  late. 
Learned  v.  Tillotson,  48  Super.  Ct, 
{J.  d  8.)  16. 

DISCOVERY      AND      XNSPEC- 
TION 

Inspection  of  machinery  which 
caused  accident.  Cooke  .v.  Lal- 
ance Grojean  Man'f'g  Co.  29  Hufi^ 
641. 

What  papers  may  be  inspected 
under  Code  Civ.  Pro.  §  803.  An- 
drews f).  Townslfond,  48  Super, 
Ct.  (J.  d  8.)  162. 

Order  for  inspection  of  plain tiflTs 
person  in  action  for  personal  in- 
juries, improper.    Roberts  v.  Og- 
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dcDsburgh,  &c.  R.  R.  Co.,  29  Bun, 
154. 

DISraSSAL  OP  COMPLAINT. 

For  delay  to  prosecute.  James 
V.  Shea,  28  Hun,  74. 

DISORDERLY  PERSONS. 

Who  are.  (Action  against 
saloon-keeper.)  People,  v.  Cutler, 
28  Bun,  405. 

DISSECTION. 

L.  1881,  c.  550,  regulating, 
amended  by  L.  1883,  p.  621,  c.  44a. 

DISTRICT  ATTORNEY. 

Appointment,  &c.,  of  special  dis- 
trict attorney.  L.  1883,  p.  131,  c. 
123. 

DISTRICT  COURTS. 

First  and  second  districts  alter- 
ed. Z.  1883,  p.  474,  c.  322. 

Appeals  from  Code  Civ.  Pro.  § 
8213,  amended  by  L.  1883,  p.  230, 
c.  231.  ^ 

DIVORCE. 

What  not  an  abandonment ;  vol- 
untary separation.  Desbrough  v, 
Desbrough,  29  Bun,  592. 

Adultery,  connived  at  by  adverse 
party,  no  bar  to  divorce.  Bleck  v, 
Bleck,  27  Bun,  296. 

For  adultery  of  wife;  custody  of 
children.  Crimmins  v.  Crimmins, 
28  Bun,  200. 

Validity  of  foreign  divorce, 
where  defendant  was  not  person- 
ally served.  People  o.  Chase,  27 
Bun,  256. 

Prohibition  against  remarriage; 
marriage  in  another  state.  Thorp 
«.  Thorp,  90  N,  T.  602. 

Vol.  XII.— 38 


Invalidity  of  remarriage  prohib- 
ited by  decree;  who  may  set  it  up; 
five  years'  absence.  Matter  of  Bor- 
rowdale,  28  Bun,  336. 
■  Support  not  decreed  unlcisa  de- 
cree of  separation  made;  alimony; 
counsel  fees.  Rnmsdcn  v.  Uams- 
deu,  91  y.  Y.  281. 

Maintainance  of  action  for,  by 
non-residents.  Ramsden  v.  Rams- 
den,  28  Bun,  285. 

Alimony  where  wife  alleges  prior 
divorce.  Starkweather  v.  Stark- 
weather, 29  Bun,  488. 

Alimony;  additional  counsel  fee 
after  judgment.  Win  ton  «.  Win- 
ton,  12  Abb,  N.  C.  159. 

Counter-claims  in  action  for,  un- 
der Code  Civ.  Pro.  §  1770.  Spahn 
«.  Spahn,  12  Abb,  N.  (7.  169. 

DOWER. 

Remarriage  where  husband  has 
absented  himself  for  five  years. 
Jones  «.  ZoUer,  29  Bun,  551. 

Widow*8  election  between 
dower  and  legacy ;  when  not  bind- 
ing. Hind  ley  v,  Hindley,  29  Bun, 
818. 

Mortgage  before  marriage  no 
defense  to  claim.  Bartlett  v. 
Musliner,  28  Bun,  23S. 

Ante-nuptial  agreements;  con-' 
sideration;  acknowledgment.  Clark 
c.  Clark,  28  Bun,  509. 

DRAINAGE. 

In  N.  Y.  City;  consolidation  act, 
§  562-565,  amended  by  L,  1883,  ]). 
606,  c.  430. 

When  appointment  of  com- 
missioners cannot  be  attacked 
collaterally.  People  u.  County 
Court  of  Orleans  County,  28  Bun^ 
14. 
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DRIVING     PARK       ASSOCIA- 
TIONS. 

L.  1872,  c.  248,  §4,  as  to  officers, 
&c.  amended  by  L,  1883,  p.  339, 
c.  287. 

DURESS. 

Stipulation  not  to  sue  for  aiTest, 
■when  void.  Guilleaume  v.  Rowe, 
48  Super.  Ct,  {J.  d  S.)  169. 

EASEMENTS. 

How  created;  distinguished 
from  a  license ;  windows  in  party 
wall:  light  and  air.  Sweeney  v. 
St.  John,  28  Hun,  634. 

EJECTMENT. 

By  lessee;  agreement  executed 
with  lease;  burden  of  proof. 
Heilman  v.  Lazarus,  90  N.  T.  672. 

Presumption  of  title  in  city  from 
possession,  and  acts  of  ownership ; 
lessor  admitted  to  defend  eject- 
ment against  lessee.  Carleton  v. 
Darcy,  90  N.  T.  666. 

Vacation  of  judgment  on  appli- 
cation of  assignee.  Howell  v. 
Leavitt,  90  N.   T.  238. 

ELECTIONS. 

Registration  in  N.  Y.  City; 
cliango  of  residence.  Consolida- 
tion act,  §  1800,  amended  by  L, 
1883,  p.  317,  c.  176,  §  28. 

L.  18S1,  c.  196— as  to  registra- 
tion in  cities,  repealed  by  L.  1883, 
p.  468,  c.  316. 

L.  1.S82,  c.  154,  §§  8,  9,  as  to 
primiiry  elections,  repealed.  L, 
1883,  p.  560,  c.  380. 

L.  1880,  c.  576,  §  3— as  to  regis- 
tration ill  cities  of  over  16,000  in- 
habitants, amended  by  L,  1883  p. 
702,  c.  508. 


Duty  of  inspectors;  statute  un- 
constitutional. (Indictment  for 
willful  neglect  of  duty.)  Hall  «. 
People,  90  N.  T.  498. 

Duties  of  canvassers.  (Mandam- 
us.) People  ex  reL  Deuchler  v. 
Board  of  Canvassers  of  Wayne,  12 
Abb.  N.  a  77. 

Powers  of  canvassers;  names, 
middle  initial.  (Mandamus.) 
Kortz  «.  Board  of  Canvassei-s  of 
Wayne,  12  Abb.  N.  C.  84. 

Defective  returns  by  inspectors; 
sending  back  for  correction. 
(Mandamus.)  People  er  reZ.  Sand- 
erson V.  Board  of  Canvassers  of 
Greene.  12  Abb.  N.  O.  95;  Peoples 
rel.  Sanderson  v,  Payne,  13  Abb, 
N.  C.  103. 

Willfully  excluding  vote;  requi- 
site elements  of  offense;  act  of 
board.  People  «.  Boas,  29  JTtm, 
377. 

ELEVATED  RAILROADS. 

Right  to  construct  in  streets; 
injury  to  abutting  owner.  (Action 
for  damages).  Peyser  «.  N.  Y. 
Elevated  R.  R.  Co.,  12  Abb.  N.  G. 
276. 

EMBEZZLEMENT. 

Of  public  funds  by  city 
treasurer;  unissued  bpnds.  Bork 
0.  People,  91  N.  Y.  5. 

EMINENT  DOMAIN. 

Effect  upon  mortgage;  right  of 
Qwners  of  redemption  to  the  award, 
and  to  charge  it  with  attorney's 
costs;  rights  therein  of  mortgagee, 
and  of  purchaser  under  foreclosure. 
Home  Ins.  Co.  v.  Smith,  28  Hun^ 
296. 
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Land  appropriated  for  public  use 
not  to  be  taken  for  different  pub- 
lic purpose;  opening  highway  over 
depot  grounds.  Prospect  Park, 
&c.  R.  R.  Co.  V.  Williamson,  91 
JV:  T,  552. 

Compensation;  tax  title.  (Peti- 
tion for  land  for  use  of  railroad). 
Matter  of  N.  Y.  Central,  &c.  R.  R. 
Co.,  90  N.  Y.  342. 

Legislative  nature  of  its  exercise; 
for  public  market;  what  is  such; 
compensation.  Matter  of  Cooper, 
28  Hun,  515. 

ERROR  (Writ  of). 

What  questions  may  be  reviewed ; 
necessity  of  exceptions.  Ostrun- 
der  «.  People,  28  Utin,  88. 

Not  sustained  until  after  final 
judgment.  Tabor  «.  People,  90 
N,  F.  248;  affirming  25  Hun, 
688. 

ESCAPE. 

Invalidity  of  process,  defense  to 
bail.  Meyers  v,  Becker,  29"*  iTun, 
567. 

ESTOPPEL. 

Acts  rendering  one  liable  as  part- 
ner. Pringle  9.  Leverich,  48 
Super,  Ct,  {J.  di  8,)  90. 

By  giving  receipt.  Gilbert  v, 
GroiT,  28  Hun,  50. 

Of  bank  by  accepting  contract 
of  cashier.  Of  assignee  for  cred- 
itors. Coates  V,  Dounell,  48  Super, 
Ct.  (J.  A  S.)  46. 

Of  mortgagor  by  declarations  of 
mortgagee  acting  for  him.  Piatt 
9,  Kewcomb,  27  Hun,  186. 

Of  lessor  from  claiming  forfeit- 


ure. (Action  to  relieve.)  Hortoa 
t;.  N.  Y.  Central,  &c.  R.  R.  Co., 
12  Abb,  N.  a  30. 

Against  ceUui  que  trust.  Flint 
«.  Bell,  27  Hun,  155. 

Payment  of  commission,  when 
not  bar  to  action  for  breach  of  em- 
ployment. Campbell  v.  Thomp- 
son, 27  Hun,  541. 

Extent  of,  by  former  judgment. 
O'Brien  v.  Mayor,  &c.  of  N.  Y.,  28 
Hun,  250. 

EVIDENCE. 

L   General  Principles. 

jidviission  of  correctness  of  bill 
by  payment.  Sharkey  v,  Mans- 
field, 90  K  r.  227. 

Confession  of  prisoner,  when  vol- 
untary. Willett  V,  People,  27  Hun^ 
469. 

—  After  throat  of  officer;  cor- 
roboration. (Indictment  for  homi- 
cide.) People  V,  McGloin,  12  Abb. 
N,  C.  172;  S.  C,  28  Hun,  150. 

Declarations  of  attorney  mnde  to 
subscribing  witness  to  will.  Yin- 
cent  V.  McMaster,  Hun,  98. 

—  Of  defendant's  clerk.  (Action 
for  injunction.)  Low  v.  Hart,  90 
N.  T.  457. 

—  Of  injured  person  since  de- 
ceased as  to  cause  of  accident; 
pecuniary  circumstances  and  rela- 
tions of  parties.  (Action  for  neg- 
ligence.) Waldele  r.  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  29  Hun,  35. 

Subsequent  declarations  of 
fraudulent  grantor.  Wells  v, 
O'Connor,  27  Hun,  426. 

Burden  of  proof  to  avoid  statute 
of  limitations.  Tebo  v.  Robinson, 
29  Hun,  243. 

—  In  broker^s  action  on  an  ac- 
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count.     Gruman  9.   Smith ,  48  Su- 
per. Ct.  {J,  <fe  A)  513. 

—  As  to  time  of  promise.  (Ac- 
tion for  goods  sold  and  delivered.) 
Claflin  o.  Baere,  28  Hun,  204. 

—  Upon  trostee  to  show  the 
legality  of  his  transfer.  People  v. 
Stockbrokers^  Building  Co.  of  N. 
Y.,  28  Han,  274. 

—  Pristoner's  justification  of  use 
of  deadly  weapon;  character  and 
and  reputation.  Sawyer  o.  People, 
91  N.  F.  667. 

—  Shifting.  (Ejectment.)  Heil- 
man  «.  Lazarus,  12  Alb.  N.  C. 
19. 

Proof  beyond  doubt  not  neces- 
sary in  civil  action.  (Action  for 
services.)  Stearns  v.  Field,  90  N. 
T.  640. 

Judicial  notice  of  insolvency  of 
foreign  bank.  Market  Nat.  B'k  of 
N.  Y.  V.  Pacific  Nat.  B'k  of  Boston, 
27  Hun,  465. 

Presumption  as  to  law  of  other 
state.  Cannon  v.  Northwestern 
Mutual  Life  Ins.  Co.,  29  Hun^ 
470. 

—  As  to  time  of  delivery  of 
written  instrument;  rebuttal.  Mc- 
Intyre  v.  Strong,  48  Super.  Ct.  {J. 
c§  S.)  127. 

■^  Of  negligence,  from  breaking 
of  scaffold.  Green  v.  Banta,  48 
Super.  Ct.  (/.  dfe  S.)  156. 

—  Of  criminal  intent  from  act. 
(Indictment  for  homicide. 
People  V,  Majone,  12  Abb.  N.  C. 
187. 

—  Letters  of  administration  pre- 
sumptively valid.  Crosier  v.  Cor- 
nell Steamboat  Co.,  27  Hun,  216. 

—  Effect  of  failure  of  prisoner 
to  produce  letter  or  give  contents; 
admissibility   of  letters  found  on 


prisoner;  conduct  of  prisoner. 
Willett  V.  People,  27  Hun,  469. 

Explanation  of  expression  in 
letter.  Mitchell  «.  Jarrett,  48  Su- 
per. Ct.  (J.  A  S.)  526. 

Paj;ol  to  vary  writing,  when  ad- 
missible. Masterson  v,  Boyce,  29 
Hun,  456. 

—  To  vary  description  in  deed. 
Armstrong  v.  DuBois,  90  N.  Y.  1)5. 

—  Of  paper  claimed  to  disqualify 
witness.  Sherman  v.  Scott,  27  Hun^ 
331. 

—  Of  contents  of  d  est  roved  let- 
ter.  Mason  d.  Libbey,  90  JVl  F. 
683. 

—  Object  of  pending  suit  between 
parties  in  which  only  summons  has 
been  served  not  provable  by  parol. 
Phelps  V.  Gee,  29  Hun,  202. 

Reputation  of  plaintiff  suing  on 
an  account  as  to  his  manner  of 
keeping  accounts.  Long  v.  Taylor, 
^^Hun,  127. 

General  habits  and  character  of 
deceased  admissible,  but  particular 
acts  or  declarations  not.  (Parentis 
action  far  negligence  causing 
death.)  Quin  «.  Power,  29  ^un, 
183. 

Opinion  of  layman  as  to  sanity 
of  testator.  (Probate  proceedings.) 
Bell  «.  McMaster,  29  Hun,  272. 

—  Of  physician  as  to  mental 
condition.  Browne  o.  Mui-dock, 
12  Ahb.  N.  C.  360. 

Doeutnents.  Record  of  judg- 
ment of  common  pleas  court  of 
another  state.  (Action  on  judg- 
ment.) Pringle  v.  Wool  worth,  90 
N.  r.  502. 

—  Of  judgment  of  another  state 
as  to  damages.  First  NatU  B'k  of 
Meadville  v.  Fourth  Nat'l  B'k  of 

N.  Y.,  89  jy:  r.  4ia. 
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—  Books  of  account.  Metropol- 
itan NatU  B'k  V.  Hale,  2S  Hun, 
841. 

—  Letters  as  res  gesUB  on  ques- 
tion of  merger.  Smith  v,  Roberts, 
91  N,  F.  470. 

—  Pay-roll  of  department, against 
member  signing.  Reilly  v.  Mayor, 
&c.  of  N.  Y.,  48  Super.  CL  (J.  dt 
S.)  274. 

—  Minutes  of  testimony  of  de- 
ceased plaintiff  on  former  trial; 
cross-examination ;  waiver  of  right. 
Bradley  o.  Mirick,  91  N.  F.  293. 

—  Testimony  of  deceased  wit- 
ncss  in  other  action  between  par- 
ties. Hall  9.  Bennett,  48  Super.  CL 
(J.  d  S,)  302. 

—  Of  party,  taken  in  supple- 
mentary proceedings.  Dusenbnry 
V.  Dusenbury,  48  Super,  CL  (J.  & 
8.)  305. 

—  Opinion  of  appellate  court  on 
facts  on  former  appeal,  inadmissi- 
ble.   Bell  9.  McMaster,  29  Hun,  272. 

—  Memorandum  at  time  of  trans- 
action, competent  as  res  gestm, 
Bigulow  V.  Hull,  91  iV.  F.  145. 

—  Lost  memorandum,  when 
copy  admissible.  Peck  v.  Valen- 
tine, 29  Hun,  668. 

—  Search  warrant.  People  «. 
Noelke,  29  Hun,  461. 

—  Refreshing  memory;  books 
of  account.  Raux  v.  Brand,  90  N. 
F.  309. 

IL  Particular  Facts  and  Issues, 

Accomplice.  Corroboration ;  opin- 
ion as  to  identity.  People  V,  Wil- 
liams, 29  Hun,  520. 

—  Corroboration;  principal  and 
accessory ;  forgery.  People  v.  Ry- 
land,  28  Hun,  568;  People  v. 
Courtney,  28  Hun^  589. 


Agency,  Authority  of  agent  to 
buy ;  similar  purchases  and  payment 
by  principal.  (Action  for  goods 
sold.)  Beattie  v,  Delaware,  Lack. 
&c.  R.  R.  Co.,  90  N,  i.  643. 

Authority  of  cashier  of  insur- 
ance company.  Knauer  v.  Globe 
Mutual  Life  Insurance  Co.,  48  Sti- 
per,  CL  (  J,  db  S,)  454. 

AssaulL  Acts  of  lewdness  by  one 
suing  for  indecent  assault;  at- 
tempt to  bribe  witness.  Oulerette 
V.  McKinley,  27  Hun,  820. 

Bigamy,  Prisoner  cannot  tes- 
tify that  paper  si^Led  cojistituted  a 
divorce.  People  c.  Weod.  29  Hun, 
628. 

—  When  prisoner  esfnpped  from 
denying  identity  of  previous  wife; 
admission  of  previous  decree  of 
divorce;  presumption  as  to  scope 
of  penal  statute.  People  v.  Chase, 
28  Hun,  310. 

Conversion.  Value;  offer  to  re- 
turn goods  for  certain  sum  inad- 
missible. Weld  V,  Reilly,  48  Super. 
CL  {J.  <ft  S,)  531. 

Corporation,  Incorporation  of 
plaintiff.  Ti-usteesof  Canunduigua 
Academy  v,  McKechnie,  90  N.  Y, 
618. 

Creditor'^ s  suit.  Invalidity  of 
judgment  on  which  suit  is  biised. 
Wells  n,  O'Connor,  27  Hun^ 
426. 

—  Return  of  execution  unsatis- 
fied; conflict  of  evidence.  Mur- 
tha  V.  Curley,  12  Ahb.  N.  C,  12. 

Damages.  Original  cnst  and  de- 
terioration of  furniture  stored. 
(/Vction  against  bailee  for  loss  of 
goods.)  Jones  «.  Morgan,  90  N, 
F.  4 ;  affirming  24  Hun,  872. 

Deeds,  d;c.  Establishing  lost 
deed ;  subscribing  witness  need  not 
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be  called.      Simons  v.  Havens,  29 
Hun,  119. 

Proving  instrument  to  which 
there  is  subscribing  witness.  L. 
188a,  p.  200,  c.  195. 

EjectmeiU.  Burden  of  proof. 
Heilman  v.  Lazaius,  90  N.  T. 
672. 

Foreclosure,  Oral  Agreement  as 
to  deficiency.  Williams  v.  Qillies, 
28  //M/i,  175. 

Fraud.  Reliance  on  represent- 
ations; fraudulent  intent.  Brad- 
ner  v.  Strang,  89  N.  T.  299. 

Fraud  and  insolvency  not 
pleaded.  Metropolitan  Nat.  B'k  v. 
Loyd,  90  N.  Y.  530. 

Representations  as  to  collect- 
ibility of  accounts.  (Action  for 
deceit.)  McCall  v,  Proal,  48  Su- 
per. Ct.  (J.  cfc  S.)  403. 

Highways.  When  one  sued  for 
obstructing  street  may  prove  his 
contract  with  city  for  repaving. 
Cunningham  v.  Wright,  28  Hfiii^ 
178. 

Homicifle.  Premeditation  and 
deliberation;  failure  to  call  pris- 
oner's wife.  People  v,  Hovey,  29 
Eun,  382. 

What  insufficient  to  show  delib- 
eration. People  V,  Mangano,  20 
Hun,  209. 

Identity.  As  to  identity  of 
prosecutor  in  trial  for  larceny. 
People  V.  Wiggins,  28  Hun,  308. 

Insurance.  Action  on  lire  policy ; 
Btiitcments  of  at^ent;  list  of  articles 
Insured.  Machin  v.  Lamar  Fire 
Ins.  Co.,  90  iV.  r.  689. 

Unseaworthiness  of  vessel.  (Ac- 
tion an  marine  policy.)  Van  Wickle 
fj,  'Traders  Ins.  Co.,  48  Super.  Ct. 
(J.  db  S)  95. 

Intent.  Criminal  intent  or  neg- 
ligence in  adulteration  of  food  or 


drugs.    People  «.  FuUe,  12  Alb.  K. 
C.  196. 

Intoxicating  quality  of  lager- 
beer;  of  universal  violation  of 
statute.  People  «.  Schewe,  29  Hun, 

122. 
Marriage.      General  reputation. 

Bartlett  c.  Musliner,  28  Hun,  235. 

Negligence  of  engineer  in  running 
over  child;  ringing  bell.  Schwier 
t?.  N.  Y.  Central,  &c.  R.  R.  Co.,  90 
N.  Y.  558. 

As  to  negligence  of  R.  R.  Co. ; 
proving  omission  of  statutory  sig- 
nals. Tolmnn  «.  Syracuse,  B.  & 
N.  Y.  R.  R.  Co.,  57  Hun,  325;  Kel- 
seyi7.  Jewett,  28  Hun,  51. 

Burden  on  plaintiff  suing  for 
negligence.  Muller  v.  Second 
Avenue  R.  R.  Co.,  48  Super,  Ct.  {J. 
<feiS.)546. 

Overtaxing  building,  causing 
floor  to  give  way.  Dillon  v.  Sixth 
Avenue  R.  R.  Co.,  48  Super.  Ct.  {J. 
cfc  S.)  283. 

Exhibition  of  injured  limb  to 
jury;  proof  of  condition  at  trial; 
Hilleru.  Village  of  Sharon  Springs^ 
28  Hun,  344. 

Plaintiff  suing  for  injuries  cannot 
be  compelled  to  submit  to  examin- 
ation of  her|>erson.  Roberts  c.  Og- 
densburg  &c.  R.R.Co.,  29  Hun,  154. 

Intemperate  habits  of  plaintiff  in 
action  for  personal  injuries,  when 
admisdible.  Devoe  v.  Van  Vrank- 
en,  29  Hun,  201. 

Action  for  injuries  by  falling  on 
defective  sidewalk;  similar  mis- 
haps. Avery  v.  City  of  Syracuse, 
39  Z/wn,  537. 

Partnership.  Burden  o  f  proo  f  ia 
action  against,  on  promissory  note 
signed  by  partner.  Gernon  ». 
Hoyt,  90  N.  Y.  631. 
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In  third  person^a  action  to  hold 
one  liable  as  a  partner.  Pringle  v. 
Leverich,  48  Super.  Ot,  {J,  <&  S.) 
90. 

Notice  of  dissolution  of  part- 
nership; declaration  of  former 
holder.  (Action  on  promissory 
note.)  Clews  c.  Kehr,  M  iV.  Y, 
633. 

Services,  What  necessary  to  re- 
cover for  lobby  services.  Harris 
««  Simonson,  28  Euiiy  318. 

Action  for  salary ;  evidence  tliat 
leave  of  absence  was  compulsory. 
Alker  v.  Mayor  &c.  of  N.  Y.,  27 
Eun,  413. 

Signature.  Genuineness  of  sig- 
nature. Hall  V.  Van  Vranken,  28 
Hun,  403. 

Title.  Of  claims  asserted  by 
parties^  grantors.  (Action  to  en- 
join trespass.)  Fox  o.  Fitzsim- 
mons,  29  Han^  574. 

Usage.  Local,  in  contradiction 
of  law  mercliant;  bank's  duty  to 
ascertain  genuineness  of  indorse- 
ment of  check  before  payment. 
Corn  Exchange  B^k  o.  Nassau  B^k, 
91  K.  T.  74. 

—  Custom  of  merchants  to  charge 
interest  on  capital  in  ascertaining 
net  profits,  (ziction  for  services.) 
Paine  v.  Howells,   90  N,  Y.  660. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Order  for  executor  to  qualify. 
Code  Civ.  Pro.,  §  2642,  ara'd  by 
L.  1883,  p.  671,  c.  401. 

Married  woman  as  administra- 
trix; notice  of  application  for 
letters.  Matter  of  Curser,  89  N.  Y. 
401. 

Deposit  of  funds  by  temporary 


administrator.  Code  Civ.  Pro., 
§  267ft,  am'd  by  L.  1883,  p.  572, 
c.  399. 

Recovery  of    rent  of    premises 

held   linder  tenancy  by  the  year. 

Niles  «.  Chaoe,  29  Hun,  JOO. 

Exe<:ution  of  power  of  sale, 
regulated,  and  sales  legalized.  L. 
1883,  p.  49,  c.  65. 

Limitation  of  proceedings  to  sell 
decedent's  lands.  Mead  v.  Jenk- 
ins,  29  Hun,  253,  confirming  on 
reargument  27  Id.  570. 

Sale  of  railroad  stock  of  specu- 
lative value;  testator's  directions; 
exercise  of  discretion  as  to  time  of 
sale;  payment  of  mortgage  and 
taxes;  objections  to  account; 
withdrawal  thereof.  (Final  ac- 
counting.) Matter  of  Weston,  91 
N.  Y.  502. 

Apcounting  for  rents  and  profits 
of  real  estate,  directed  by  testator 
who  sold;  duty  to  invest  funds; 
compensation  for  services  not  ex- 
ecutorial. (Action  for  account- 
ing.) Lent  V.  Howard,  89  N,  Y. 
169. 

Duty  to  sell  real  estate;  power 
of  court  to  control  their  discretion. 
Huncox  «.  Wall,  28  Hun,  214. 

Delay  in  converting  securities; 
direction  to  convert  lands,  delay 
and  payment  of  incumbrances. 
Matter  of  Gray,  27  Hun,  455. 

Executors  taking  deed  of  mort- 
gaged property  may  sell  without 
power  in  will;  judgment  liens. 
Cook  V.  Ryan,  29  Hun,  249. 

Administrator's  power  to  exe- 
cute a  trust  confided  to  executor. 
Fish  V.  Coster,  28  Hun,  64. 

Accounting  and  payment  of  leg- 
acy; uniting  proceedings;  prac- 
tice. Matter  of  Macaulay,  27  HuHj 
677. 
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Decree  allowing  fiual  account 
conclusive.  Matter  of  Hood,  90 
N.  F.  512;  rev'g  27  Hun^  679. 

Reference  of  claim;  compliance 
.with  statute  necessary.     Burnett tj. 
Gould,  27^M?i,  866. 

Legacy;  outlawed  debt  a  set-off. 
Bogart  V,  Hegeman,  28  Hitn,  466. 

Administrator's  right  of  action 
against  sureties  upon  the  bund, 
after '  the  removal  of  his  associate. 
Boyle  D.  St  John,  28  Hun,  454. 

Payment  of  arrears  of  alimony 
decreed  against  deceased.  Anony- 
mous, 12  Ahb,  N.  0,  160. 

Duty  to  advertise  for  claims. 
Fliessr.  Buckley,  90  N,  7.  286; 
affirming  24  Hun,  514. 

Liability  for  acts  of  co-execu- 
tors; how  affected  by  knowledge 
acquired  by  clerk;  by  joining 
in  satisfaction  piece.  Wilmerding 
V,  McKesson,  28  Hun,  184. 

Liability  for  misappropriations 
by  co-executor.  Matter  of  Storm, 
28  Uun,  499. 

When  trust  attaches  to  office  of 
executor;  how  such  trust  m»y  be 
accepted  and  renounced.  Liabil- 
ity for  acts  and  neglect  of  co- 
executor.  Earle  v.  Earle,  48  Super. 
Ct.  (J.  &  S.)  18. 

Expenditures  upon  trust  estate; 
when  a  lien.  Fowler  v.  Mutual 
Life  Ins.  Co.,  28  Hun,  195. 

When  not  personally  liable  to 
attorney  employed  by  decedent. 
Compton  V.  Whitehouse,  48  Super. 
Ct.  (J.  db  S.)  208. 

Liability  for  debt  due  testator; 
2  R.  S.  84,  §  13.  (Executors'  final 
accounting.)  Baucus  9.  Stover,  89 
N.  r.  1. 


Liability  for  disastroua  invest- 
ments made  to  escape  taxation; 
estate  accepting  profits  must  adopt 
expenses ;  commissions  denied 
for  misconduct.  Wheelwright «. 
Rhoades,  28  Hun,  57. 

Double  commissions  as  executors 
and  trustees,  when  allowable. 
Laytin  tJ.  Davidson,  29  Hun,   622. 

EXCEPTIONS. 

No  longer  necessary,  in  order  to 
have  new  trial  in  capital  case  in 
N.  Y.  court  of  sessions.  People 
V,  Majone,  12  Abb.  JV.  C.  187. 

EXCISE. 

Licenses  in  cities  of  over  300,000 
inhabitants,  L,  1883,  p.  510,  c. 
340. 

Acts  of  1869  and  1857  construed 
together.  Jefferson  «.  People,  28 
Hun,  52. 

Violation  of  excise  law.  People 
V.  Smith,  28  Hun,  626. 

Indictment  for  selling  without 
license,  not  sustained  by  proof  of 
violation  of  license;  servant^s 
liability.  People  v,  Biiffum,  27 
Hun,  216. 

EXECUTION. 

Homestead  exemption.  Code 
Civ.  Pro.  §  1897,  amended  by  L, 
1883,  p.  156,  c.  156. 

Motion  for  execution  against 
decedent,  where  made.  Matter  of 
Wadley,  29  Hun,  12. 

Upon  surrogate's  final  decree; 
special  proceeding;  contempt. 
Matter  of  Dissosway,  91  N.  T.  235. 

Leave  to  issue  after  death  of 
Default  of  executor  under  build-j judgment  creditor;  requirements. 


ing  contract.     Hall  v.  Bennett,  48 
Super,  Ct  (J.  d  8.)  802. 


Kerr  v.  Kreuder,  28  Hun,  452. 
Against  person  without  previous 
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order  of  arrest.     JStna  Ins.  Co.  v. 
Shuler,  28  Sun,  888. 

Sttiy  of;  direct!  on. not  to  sell ;  lia- 
bility for  false  return.  Bemheim 
9,  Daggett,  12  Abb,  N.  C,  816; 
American  Hosiery  Co.  v.  Riley,  Id. 
829. 

Levy  on  interest  after  bill  of  sale 
which  operates  as  chattel  mort- 
gage. Michelson  v.  Fowler,  27 
Mun,  159. 

Levy  on  property  after  its  re- 
plevy; custody  of  the  law;  levy 
on  mortgaged  property  in  posses- 
sion of  mortgagor.  First  Natl  B^k 
of  Oswego  V.  Dun,  29  Eun,  539. 

Payment  to  sheriff  by  certified 
check.  Adams  v.  Howe,  12  Abb. 
JV:  a  322. 

Cash  payment  on  sale.  (Action 
for  false  return.)  Robinson  v. 
Brennan,  90  iV.  7.  208. 

Recovery  back  of  money  col- 
lected, where  judgment  is  vacated; 
remedies.  Kidd  v,  Curry,  29  UuUf 
215. 

FALSE  IMPRISONMENT. 

Clieut's  liability  for  unauthor- 
ized arrest.  Guilleaume  «.  Rowe, 
48  Super.  Ot.  (J.  <fc  8.)  169. 

FALSE  PRETENSES. 

False  assertion  of  intention. 
People  V.  Blanchard,  90  if.  Y.  814. 

FALSE  REPRESENTATIONS. 

Materiality;  account  stated  not 
waiver  of  fraud;  copartners;  dis- 
charge in  bankruptcy.  (Action 
for  damages.)  Bradner  9.  Strang, 
89  N.  Y.  299. 

FIREARMS. 
Carrying     by     minors,    under 


eighteen,  &c.  prohibited.   L.  1883, 
p.  556,  c.  875. 

FISHERIES. 

Action  for  trespass  to  oyster  fish- 
ery by  lessor  from  town ;  validity 
of  lease.  Robins  v.  Ackerly,  91  i\r. 
Y.  98. 

F01«:CL0SURE. 

Equitable  mortgage ;  parties. 
(Motion  to  compel  purchaser  to 
fulfill.)  Dodd  V.  Neilson,  90  N.  Y. 
243. 

Of  lost  mortgage;  indemnity. 
Stoddard  ».  Gailor,  90  N.  Y.   575. 

Against  administrator  and  heirs 
at  law  of  deceased  mortgagor. 
Gardner  v.  Lansing,  28  HuTiy  413. 

Of  second  mortgage  making 
first  mortgagee  defendant;  judg- 
ment, when  no  bar  to  foreclosure 
of  first  mortgage.  Smith  9.  Rob- 
erts, 91  N.  Y.  470. 

Of  railroad  mortgage;  setting 
aside  as  collusive;  purchase  by 
director;  right  to  resell ;  action  to 
charge  purchaser  as  trustee  for 
stockholders;  tender  of  debt. 
Harpendmg  v.  Munson,  91  iV^.  F. 
650. 

Mortgagor  cannot  set  up  defect  ■ 
in  his  title.     Dime  Sav^gs  B^k  of 
Brooklyn  «.  Crook,  29  Hun,  671. 

By  advertisement;  notice  where 
mortgagor  is  dead.  (Action  for 
specific  performance.)  Mackenzie 
V.  Alster,  12  Abb.  N.  G.  110. 

Tender  by  subsequent  incum- 
brancer ;  costs  and  interests ;  pay- 
ment into  court.  Day  v.  Strong, 
29  Hun,  505. 

Priority  of  claim  to  surplus,  how 
determined.  Fliess  f.  Buckley, 
90  N.  Y.  286 ;  aflirming  24  Hun^ 
514. 
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FOREIGN  CORPORATIONS. 

When  may  be  sued  here  by  a 
Don-resident.  Erwin  v.  Oregon 
Railway  &  Nav.  Co.,  28  Hun,  269. 

When  sued  ia  this  state  for 
causing  death,  may  plead  statutory 
limitation.  Londriggan  v,.Ii,  T. 
&  New  Haven  R.  R.  Co.,  12  Abb,  N. 
a  273. 

Stock  of,  attachable  in  action 
against  owner.  Plimpton  v,  Bige- 
low,  12  Abb,  N.  C.  202. 

FORFEITURE. 

Of  lease,  waiver  by  accepting 
rent ;  continuing  cause  of  forfeiture. 
(Action  to  re-«uter.)  Conger  v.  Dur- 
yee,  12  Abb,  If.  C.  43. 

FORGERY. 

Principal  and  accessory  ;  co- 
ercion by  husband;  questions  for 
jury.  People  v.  Ryland,  28  ffun^ 
568. 

FORMER  ADJUDICATION. 

Action  to  reinstate  member  of 
benevolent  society.  Bachmann  v. 
New  Yorker  Deutscher  Arbeiter 
Bund,  12  Al>b,  N.  C.  54. 

Action  on  judgment  of  another 
^tate  in  suit  on  life  policy. 
Pringle  t>.  Woolworth,  90  N,  7, 
502. 

Proceedings  to  condemn  land 
for  railroad;  necessity.  (Action 
to  restrain  commissioners  of  high- 
ways from  opening  highway  across 
railroad  land.)  Prospect  Park,  &c. 
R.  R.  Co.  V,  Williamson,  91  N,  Y, 
552. 

Surrogate's  decree  allowing  exe- 
cutor's account.  Matter  of  Hood, 
90 -y.    r.  512. 

Judgment  on  accounting,  when 


no  bar  to  action  on  collateral  se- 
curity.    State  «.  Lord,  28  Hun,  27. 

Action  to  have  legacy  declared 
lien  on  real  estate,  not  barred  by 
judgment  in  executor's  action  to 
construe  will.  Scott  v.  Stebbins, 
91  iV:  r,  605. 

Judgment  establishing  attorney's 
lien,  and  application  by  bankrupt 
for  cancellation  of  the  judgment. 
Blumenthal  d.  Anderson,  28  Uun^ 
93. 

Effect  of  judgment  on  offer,  fot 
part  of  claim.  Davies  v.  Mayor, 
&c.  of  N.  Y.,  48  Super.  Ct.  (J.  dh  S.) 
194. 

As  to  questions  not  involved  in 
first  suit ;  effect  of  verdict.  Lor- 
illard  e.  Clyde,  48  Super.  Ct. 
(J.  A  S.)  409. 

Wife's  recovery  for  injuries  not 
conclusive  in  husband's  action  for 
loss  of  service.  Neeson  v.  City  of 
Troy,  29  Hun,  173. 

FRAUD. 

By  agent  of  seller;  conceal- 
ment of  interest;  representations. 
McMillan  v.  Arthur,  48  Super.  Ct, 
(J.  d  S.)  424. 

When  fraud  by  seller  not  waived 
by  recovery  on  his  guaranty.  Bow- 
en  V.  Mandeville,  29  Sun,  42. 

Inducing  exchange  of  insurance 
policy;  relief;  laches.  Knauer  9. 
Qlobe  Mutual  Life  Ins.  Co.,  48 
Super.  Ct.  (J.  d  S.)  454. 

Reliance  on  representations ; 
damages.  (Buyer's  action  for 
fraud.)  Chrysler  v.  Canaday,  90 
N.  T.  272:  reversing  12  Weekly 
Dig.  214. 

FRAUDULENT    CONVEY- 
ANCES. 

Voluntary  conveyance;  existing 
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debts;  validity  as  to  subsequent 
creditors.  Weld  v,  Reilly,  48 
Super.  Ct.  (J,  A  8,)  531. 

ConsideratioD ;  validity  of  notes 
given  may  be  considered.  Duke 
V.  Welsh,  48  Super,  Ct.  {J,  <fc  S.) 
516. 

Part  consideration;  judgment 
against  grantee.  (Creditor's  suit.) 
Murtha  v.  Curley,  12  Abb.  N.  0. 
12. 

Attaching  creditor's  action  to 
declare  void  prior  liens.  Bates  v. 
Plonsky,  28  Eun,  112. 

Maintenance  of  action  by  one  of 
sevfrial  heirs  at  law  to  set  aside; 
effect  of  judgment.  Smith  v. 
Meaghan,  28  HuUy  423. 

Defense  by  judgment  creditors 
in  foreclosure.  Spring  v.  Short, 
90  N.  r.  638. 

To  wife;  partnership  creditors. 
Phoenix  Bank  v.  Stafford,  89  N.  7. 
405. 

Mortgage  to  bond  fide  creditor, 
valid.  Murphy  «.  Briggs,  89  N.  T. 
446. 

Actual  knowledge  of  fraudulent 
intent  by  vendee,  when  necessary. 
Farley  v.  Carpenter,  27  Uun^  859. 

Extent  of  protection  of  innocent 
grantee.  Crouse  v.  Frothingham, 
27  Hun,  123. 

GAME. 

Appointment  of  game  and  fish 
protectors;  duties,  etc.  L.  1883, 
p.  469,  c.  317. 

GAS  COMPANIES. 

Laying  pipes  in  N.  Y.  City. 
Consolidation  Act,  |  86,  amended 
by  L.  1883,  p.  310,  c.  276,  §2. 

L.  1848,  c.  37,  §  3,  as  to  trustees, 
etc.,  further  amended  by  L.  1888, 
p.  474,  c.  828. 


Provision  as  to  trustees,  etc., 
L.  1881,  c.  311,  §  2,  amended  by 
L.  1888,  p.  691,  c.  497. 

GIFT. 

Of  horse;  delivery.  Armitage 
0.  Mace,  48  Super.  Ot.  (J.  db  S. 
107. 

GOOD- WILL. 

Of  joint  adventure.  Dow  o. 
Darragh,  48  Super.  Ct.  (/.  <fc  S.) 
138. 

GUARANTY. 

Guarantee  of  payment  of  mort- 
gage need  not  first  proceed  against 
one  who  has  assumed.  Mead  o. 
Parker,  29  Hun,  62. 

Of  dividends  on  stock;  subse- 
quent dissolution  of  company. 
Lorillard  «.  Clyde,  48  Super.  Ct. 
(J.  d  8.)  409. 

Of  lessee^s  covenant  to  pay 
rent ;  guarantor's  giving  joint  notes 
therefor;  effect.  Raynor  v.  Lauz, 
28  Hun,  35. 

GUARDIAN  AD  LITEM. 

Where  surrogate's  failure  to  ap- 
point, on  petition  for  probate, 
renders  judgment  voidable,  flat- 
ter of  Becker,  28  Hun,  207. 

Excused  from  filing  security  for 
costs  by  defendant's  delay.  Web- 
er V.  Moog,  12  Abb.  N.  C.  108. 

HABEAS  CORPUS. 

After  conviction  for  violation  of 
city  ordinance;  scope  of  inquiry. 
Matter  of  Wright,  29  Hun,  357. 

Sufficient  return;  judgment  of 
conviction  of  crime;  warrant  of 
commitment;      sentence      exces- 
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Bfv«.      People    ea   rd,  Trainor  t>. 
Baker,  89  N.  T.  460. 

HARBOR-MASTERS 

Appointment  of  captain  of  the 
port  of  N.  Y. ;  haibor-masters, 
Ac,  powers,  duties  and  compen- 
sation regulated.  X.  1883,  p.  588, 
c.  857. 

HIGHWAYS." 

Note  on  obstruction  of  highways. 
12  Abb.  N.  C.  152. 

Easement  of  public  and  abutting 
owners.  (Action  for  obstruction.) 
Greene  v.  N.  Y.  Central,  &c.  R.  R. 
Co.,  12  Abb,  N.  C.  124. 

Elevated  railroads  in.  (Action 
for  damages.)  Peyser  v,  N.  Y. 
Elevated  R.  R.  Co.,  12  Abb.  N.  C, 
276. 

Use  as  stand  for  horse-cars;  in- 
jury to  abutting  owner.  Mahady 
V,  Bushwick  R.  R.  Co.,  91  N.  T, 
148. 

Village  may  open  across  railroad 
track;  L.  1853,  c.  62.  (Action  to 
restrain  opening  street.)  Delaware 
&  H.  Canal  Co.  t>.  Village  of  White- 
hall, 90  N.  r.  21. 

Opening  public  roads;  confirm- 
ation of  certificate  as  to  public 
benefit;  appeal;  order  laying  out. 
People  ex  rd.  Banner  o.  Temple, 
27  Hun,  128. 

Certificate  of  jury  to  necessity, 
when  not  required ;  referees  on  ap- 
peal, place  of  meeting.  People 
ex  rd,  Wolford  «.  Strevell,  27  Hun, 
218. 

Alteration  in  villages.  L,  1883, 
p.  100,  c.  113. 

Powers  of  trustees  of  Penn  Yan 

to  close  highway.     People  ex  rel. 

Mizoer  v.  Hair,  29  Hun,  125. 

Reassessment  of  damages;  notice 


jurisdictional.  People  ex  ret 
Stephens  v.  See,  29  Hun,  216. 

Commissioners  may  direct  par- 
chase  of  road-scrapers.  L,  1888, 
p.  571,  c.  898. 

AUowunce  on  tax  for  planting 
shade  trees.  L,  1883,  p.  554,  c 
871. 

Accounting  by  commissioners. 
People  ex  rel,  Bechtel  v,  Welbrook, 
27  Hun,  598. 

What  will  not  establish.     People 

V,  Livingston,  27  Hun,  105. 

'  Z.  1881,  c.  644,  as  to  repairing 
highways,  repealed.  X.  1883,  p. 
201,  c.  196. 

L,  1881,  c.  700  §  6,  as  to  liabil- 
ity  of  towns  and  commissioners, 
repealed  by  L,  1888,  p.  285,  c.  254. 

Action  against  one  commissioner 
for  injuries;  othera  need  not  be 
joined.  Babcock  v,  Gifford,  29 
Hun,  186. 

When  an  alley  deemed  a  high- 
way. (Action  for  injuries  at  rail- 
road crossing.)  Byrne  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  28  Hun^ 
438. 

Excavation  under  sidewalk : 
action  for  injuries  to  goods  from 
overflow  of  water  on  adjoining 
premises.  Mairs  v,  Manhattan 
Real  Estate  Assoc,  89  N.    Y,  498. 

Children  playing  on  sidewalk, 
not  unlawful.  (Action  for  negli- 
gence.) McGuire  v.  Spence,  91 N, 
T,   303. 

Sidewalk  out  of  repair;  duty  of 
lessee  of  adjoining  premises  not 
under  covenant  to  repair;  con- 
structive notice  to  city;  lapse  of 
time.  (Lessee's  action  for  personal 
injuries.)  Avery  o.  City  of  Syra- 
cuse, 29  Hun,  537. 

HOMICIDE. 
Premedit4ition  and  deliberation, 
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when  shown.     People  «.    Hovey,  f     Married    woman's    liability  for 

29  Hun^  B82;  People  e.  Majone,  12  deficiency  on  foreclosure;  charging 

Abb.  N.  (7.  187.  separate     estate    with     payment. 

Deliberate    and      premeditated  Mack  «.  Austin,  29  Hun^  534. 


design.     (Indictment  for  murder.) 
People  f>,  Mangano,  29  Uun^  259. 

.  HUSBAND  AND  WIFE. 

Gift  from  husband  to  wife. 
Armitage  «.  Mace,  48  Super.  Ct, 
(/.  d  8.)  107. 

Conveyance  of  real  estate  to; 
tenants  in  common.  Feely  v. 
Buckley,  28  Hun,  451. 

Tenancy  by  entirety  not  abol- 
ished ;  liusband's  liability  for  wife^s 
crimes  and  torts.  Bertleso.  Nunan, 
13  Abb.  N.  a  282. 

Liability  for  wife's  tort; 
Trebingc.  VetlerA^  Abb,  N,  C.  302, 
n.  /  Muser  v.  Miller,  Id.  805,  n. 
Partnership  between  them.  12 
Abb.  N.  C.  304,  n. 

Ante-nuptial  agreement;  waiver 
of  right  to  personal  property  on 
husband -s  death.  Matter  of 
Young,  27  Uun^  54. 

Liability  of  estate  of  deceased 
husband  to  pay  arrears  of  alimony 
awarded  by  foreign  decree.  Anon- 
ymous, 12  Abb.  N.  G.  160. 

Uusband's  right  of  reimubrse- 
raent  for  wife's  funeral  expenses; 
medical  attendance.  Freeman  v. 
Hoyt,  27  Ilun,  447. 

Wife  may  sue  husband  for  as- 
sault.* Schultz  V.  Schultz,  27  Hun, 
26. 

Married  woman^s  note;  repre- 
sentations that  it  is  for  benefit  of 
separate  estate.  Saratoga  County 
Bank  c. ,  Pruyn,  90  N.  T.  250; 
affirming  11  Weekly  Dig.  418. 

*  Reversed  without  opinion  in  89 
N.  7.  644. 


ICE. 

Right  of  riparian  owner  to  re- 
move. De  Baun  v.  Bean,  29  Hun^ 
236. 

IMMIGRATION. 

Regulated ;  various  provisions 
as  to  commissioners.  L.  1883,  p. 
836,  c.  286 

IMPRISONMENT. ' 

L.  1869,  c.  813,  and  Code  Civ. 
Pro.  §  111,  as  to  fees  for  confine- 
ment of  prisoners  in  Kings  Co., 
repealed  by  L,  1883,  p.  576,  c. 
405. 

Code  Civ.  Pro.  §  112,  amended 
by  striking  out  exception  as  to 
Kings  Co.     lb. 

Petition  for  discharge;  form;  as- 
signment, what  included;  deliv- 
ery. Borthwick  «.  Howe,  27  Han^ 
505. 

Discharge  not  prevented  by 
fraud  in  contracting  debt;  nor 
by  transfer  before  debt  accrued. 
Matter  of  Pearce,  29  Hun^  270. 

INFANTS. 

When  not  liable  for  necessaries. 
Ryan  v.  Boltz,  48  Super.  Ct.  {J.  db 
S.)  152. 

Who  may  take  advantage  of  the 
privilege,  ^^-^ry  v.  Fisher,  28  Hun, 
508. 

Costs  and  allowances  in  proceed- 
ings to  sell  lands.  Matter  of  Math- 
ews, 27  Hun,  254;  affirmed  it 
seems  in  80  K  Y.  688,  without 
opinion. 
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INDICTMENT. 

When  demurrable;  two  offen- 
ses; rape.  People  c.  Draper,  28 
Hun^  1. 

Joinder  of  distinct  misdemean- 
ors; election;  general  verdict. 
People  c.  Dunn,  90  N.  Y.  104;  re- 
versing Dunn  V.  People,  27  Huriy 
272. 

Charging  same  offense  as  differ- 
ent crimes.  People  v.  Callahan, 
29  Hun,  580. 

Charging  in  separate  counts. 
Cotie  Crim.  Pro.  J  279  amended 
by  L.  1883,  p.  461,  c.  306. 

Of  witness  failing  to  obey  sub- 
poena. People  V.  Mead,  28  Jlun^ 
227. 

For  violation  of  excise  law  ; 
exception  in  statute.  Jefferson  o. 
People,  28  Hun,  52. 

For  false  pretenses;  proof. 
People  fj.  Blanchard,  90  N.  Y, 
814. 

Of  election  inspector;  allega- 
tions. Hall  V.  People,  90  N.  Y, 
498. 

Effect  of  noUe  prosequi  as  to  some 
counts.  People  ©.  Werbin,  27  Hun, 
311. 

INJUNCTION. 

Of  summary  proceedings.  Hor- 
tontj.  N.  Y.  Central,  &fc.  R.  R.  Co., 
12  Abb,  N,  C.  30;  Matter  of  White, 
Id.  348. 

Against  suits  to  try  validity  of 
corporate  agreement,  refused. 
Manhattan  R'y  Co.  v.  N.  Y.  Ele- 
vated R.  R.  Co.,  29  Hun,  309. 

Temporary,  to  restrain  pledgee 
of  stock  from  voting;  error  in 
granting,  reviewable.  McHenry  t>. 
Jewett,  90  N.  Y.  68;  reversing  26 
Hun,  453. 


Against  digging  adjoining  high* 
way;  allegations  to  sustain.  Mil- 
burn  «.  Fowler,  27  Hun,  568 

Against  railway  crossing  liigh- 
way.  Osborne  v,  Jersey  City  & 
Albany  R'y  Co.,  27  Hun,  589. 

Against  nuisance;  uncertainly 
of  amount  of  damages.  Cogswell 
».  N.  Y.,  New  Haven,  &c.  R.  R. 
Co.,  48  iiuptr.  CL  {J.  &  S.)  31. 

Against  public  officer,  when  re- 
fused. Hill  V.  Thompson,  48 
Super.  Ct.  (J.  d  S.)  481. 

Restraining  city  council  from 
passing  resolution;  contempt  for 
violation ;  order  of  county  judge, 
an  order  of  court.  (ProciM  dings 
to  punish  for  contempt.)  People 
ex  rel.  Negus  v.  Dwyer,  90  N.  Y. 
402,  affirming  27  Hun,  548. 

Restraining  water- works  com- 
pany from  using  pipes  in  village 
street.  Crooke  v.  Flatbush  Water- 
works Co.,  27  Hun,  72. 

Trespass;  disconnecting  street 
gas-main.  Poughkeepsie  Gas  Co. 
tj.  Citizens'  Gas  Co.,  89  N.  Y,  493. 

To  prevent  trespass,  when  prop- 
er; damages  for  previous  trespass. 
Fox  V.  Fitzsimmons,  29  Hun,  574. 

To  prevent  illegal  entry  upon 
lands.  Mulry  v.  Norton,  29  Hun^ 
660. 

To  protect  easement;  effect  of 
party  seeking  injunction  being 
himself  a  trespasser.  Knicker- 
bocker Ice  Co.  «.  Forty-second 
Street,  &c.  R.  R.  Co.,  48  Super. 
Ct.  {J.  db  S.)  489. 

In  bankruptcy,  against  prosecu- 
tion of  action  by  creditor;  effect 
Ewart  V.  Schwartz,  48  Super,  CU 
{J,  cfe  S.)  890. 

New  undertaking.  Code  Civ. 
Pro.,  §  629,  amended  by  L.  1888, 
p.  676,  c.  404. 
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Surety^s  liability  on  UDdertakiog; 
•*  final  decision.**  Yapderbilt  v. 
Schieyer,  28  Hun,  61. 

Damages  by  reason  of,  upon  re- 
yersal  of  proceedings  establishing 
plaintiff's  right.  N.  Y.,  West 
Shore,  &c.  R'y  Co.  «.  Omerod,  29 
Hun,  274. 

INNKEEPERS. 

Liability,  charges,  etc.,  regu- 
lated.    Z.  1888,  p.  233,  c.  227. 

INSANE  PERSONS. 

Proceedings  where  committee 
refuses  to  confine  lunatic.  L,  1883, 
p.  ll>9,  c.  193. 

Appointment  of  committee; 
notice;  scope  of  inquiry.  Matter 
of  Demelt,  27  Hun,  480. 

Cure  and  custody;  action  by 
superintendent  to  recover  money 
on  deposit  belonging  to  pauper 
lunatic;  defenses.  Comm'rs  of 
Charities  «.  Richmond,  28  Hun, 
488. 

INSOLVENCY. 

Effect  of  discharge.  Code  Civ. 
Pro.  §  2182,  amended  by  L.  1883, 
p.  574,  c.  402. 

INSURANCE. 

I.  In  general, 

Z.  1881,  c.  463,  prohibiting 
courts  from  entertaining  jurisdic- 
diction  of  certain  actions  on  poli- 
cies, repealed  by  L,  1888,  p.  16,  c. 
20. 

II.   Fire. 

Town  insurance  company;  parol 
contract  to  insure.  Van  Loan  v. 
Farmers^  Mut.  Fire  Ins.  Co.,  90  N. 
Y.  280;  affirming  24  Hun,  132. 

Contract,  when  complete;  terms 


implied  from  circumstances; 
general  ageat^s  authority;  instruc- 
tion to  *'drop"  policy,  renewal 
for  less  amount;  joint  action  by 
owner  and  mortgagee.  Winnc  v, 
Niagara  Fire  lus.  Co.,  91  N,  71 
185. 

Policy  procured  by  owner  pay- 
able to  mortgagee;  subsequent 
alteration ;  agent's  autliority. 
Reid  «.  McCrum,  91  iVT.  F.  412. 

Effect  of  death  of  insured ;  con- 
sent of  receiver  of  company  to 
change  of  interest;  right  of  mort- 
gagee. Hine  v.  Homestead  Fire 
Ins.  Co.,  29  Hun,  84. 

Action  on  policy;  when  time 
limited  for  action  begins  to  run; 
written  modification  of  condition 
against  vacancy;  general  agcnt^s 
oral  waiver;  condition  against  in- 
cumbrance and  company's  consent 
to  assignment  after  knowledge  of 
sale  on  execution.  Steen  v. 
Niagara  Fire  Ins.  Co.,  89  N.  F. 
315. 

—  Condition  against  vacancy; 
waiver  of  condition.  Short  v. 
Home  Ins.  Co.,  90  N.  r.  16. 

—  Condition  against  neglect  to 
save  property.  Ellsworth  v,  ^tna 
Ins.  Co.,  89  K  T,  186. 

—  Description  of  building  as 
detached,  a  warranty.  Burleigh 
«.  Gebhard  Fire  Ins.  Co.,  90  N.  T. 
220;  S.  C,  12  Im,  L,  J.  141;  re- 
versing 12  Weekly  Dig,  235. 

—  Insurance  of  vessel  **  while 
lying  at  anchor."  Reid  «.  Lancas- 
ter Fire  Ins.  Co.,  90  N.  T,  382. 

—  Material  repiresentations;  rate 
of  insurance;  amount  of  exist- 
ing insurance;  mistake  of  agent  of 
insured;  warranty.  Armour  v. 
Transatlantic  Fire  Ins.  Co.,  90  N. 
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r.  450;  affirming  47  Super,  CU  {J. 
di  8.)  353. 

—  Agreement  to  arbitrate  as  to 
to  damage ;  election  of  company  to 
rebuild;  estimates  of  experts  as  to 
value  of  work  and  materials  neces- 
sary to  repair;  rule  of  damage. 
Wynkoop  v.  Niagara  Fire  Ins. 
Co.,  91  iV.  Y.  478. 

III.    Life. 

Meaning  of  **good  health"  in 
application  for  policy.  Grattan  «. 
Metropolitan  Life  Ins.  Co.,  28  Hun^ 
430. 

Assignment  of  policy  to  one 
having  no  interest;  proofs  of  loss, 
who  may  make.  Cannon  v.  North 
West'n  Mutual  Life  Ins.  Co.,  29 
Sun,  470. 

Assignment  of  husband^s  policy 
by  wife  as  against  her  creditors. 
(Action  for  proceeds  of  policy.) 
Sroillieo.  Quinn,  90  iV.  F.  492; 
affirming  25  Hun,  332;  which 
affirmed  2  Month.  L.  Bui  32. 

Surrender  and    release    of  old 

policy  in  consideration  of  new  one; 

valuation  of  policy  on   insolvency 

of  company.      Attorney    Gen'l  v. 

Continental  Life  Ins.  Co.,  91  N.  Y. 
647. 

Right  to  surrender  life  policy 
and  change  beneficiary.  Bicker- 
ton  V.  Jaques,  12  Abb.  N.  G.  25. 

Policy-holders'  rights  where  com- 
pany re-insures  its  risks  and  re- 
tires from  business.  Attorney 
Gen'l  V.  Empire  Mutual  Life  Ins. 
Co.,  28  Hun,  358. 

IV.  Marine. 

D.  1881,  c.  471,  §  1— as  to  rates 
upon  canals,  amended  by  X.  1888, 
p.  630,  c.  455. 


Implied  warranty  of  sea-worthi- 
ness.    Van  Wickle  v.  Mechanics' 
&  Traders'  Ins.  Co.,  48  Super.  Ct. 
{J.  dt  S.)  95. 

Tug  boat  restricted  to  certaia 
waters;  stipulation  against  sale. 
Hennessey  v.  Manhattan  Fire  Ins. 
Co.,  28  Hun,  98. 

Open  policy;  when  loss  not 
total;  expense  of  saving  memor- 
andum articles.  Chadsey  v.  Guion, 
48  Super.  Ct  (J.  d>  S.)  267. 

Policy  covers  expense  of  float- 
ing vessel  run  ashore;  valuation 
in  policy  conclusive  on  insurers. 
Providence,  &c.  S.  S.  Co.  v.  Phoe- 
nix Ins.  Co.,  89  N.  Y.  559. 

V.  Inmranee  Companiee. 

Co-operative  or  assessment  life 
and  casualty  societies,  regulated. 
L.  1883,  p.  172,  c.  175. 

State  superintendent,  when  com-' 
pelled  to  recognize  foreign  com- 
pany; annual  statement  of  com- 
pany; permission  to  do  business; 
tiling  the  statement.  People  ex  reL 
Hartford,  &c.  Ins.  Co. «.  Fairman, 
12  AU).  2f.  a  252. 

Power  of  superintendent  to  re- 
fuse admission  to  foreign  com- 
pany; discretion  how  reviewed. 
People  ex  rel.  Equitable  Fire,  &c. 
Ins.  Co.  ©.  Fairman,  12  Abb.  N.  C. 
268. 

Appointment  of  receiver;  lien 
and  preference  of  subsequent 
judgment  creditor.  Attorney 
Gen'l  f).  Continental  Life  Ins.  Co., 
28  Hun,  360. 

Receiver  of  insolvent  company; 
commissions;  application  to  su- 
perintendent of  insurance  and 
notice;  compensation  for  future 
estimated  services ;  order  of  super- 
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intendent  not  conclusive ;  expenses 
cbargeabh;  on  what  fund;  receiv- 
er's investment  of  fund.  Attorney 
GenU  D.  North  Am.  Life  Ins.  Co.. 
89  JH.  Y.  1)4. 

Issue  of  scrip  to  policy-holders; 
when  the  fund  represented  by  it 
is  taxable.  People  v.  Couir's  of 
Taxes,  28  Uun,  261. 

INTEREST. 

In  action  fur  negligence,  when 
allowable.  Hodge  v.  N.  Y.  Cen- 
tral, &c.  U.  R.  Co.,  27  Han,  394. 

When  included  in  verdict. 
Manning  c.  Port  Henry  Iron  Co., 
27  Hun,  219. 

Act  reducing  rate  docs  not  affect 
interest  then  accrued.  Reese  v. 
Rutherfurd,  90  N.  Y.  644. 

INTERPLEADER. 

Where  United  States  is  claim- 
ant. (Action  of  foreclosure.) 
Johnston  «.  Stimmel,  89  N.  Y. 
117. 

When  action  lies;  when  by  order. 
Baltimore  ^  O.  R.  R.  Co.  v. 
Arthur,  90  N.  Y.  234;  reversing 
13  Weekly  Dig.  333. 

JOINDER  OF  ACTIONS. 

When  objection  of  misjoinder 
not  available  on  appeal.  Weld  v. 
Reiily,  48  Super.  Ct.  (J.  db  ti,)  531. 

JUDGES. 

Disqualification ;    judge  absent 

at  argument  not  to  decide.  Code 

Civ.  Pro.  §   1166,  amended  by  L. 
1883,  p.  2ad,  c.  234. 

JUDGMENTS. 

In  action  to  abate  nuisance. 
Roftiery  v.  N.  Y.  Rubber  Co.,  90 

Vol.  XIL— 84 


K    Y.     80;    affirming    24    Hin, 
172. 

Against  executors  not  lien  on 
lands  couveyeil  to  them.  Co<»k  v, 
Ryan,  29  Hun,  249. 

For  amount  of  claim  in  credit- 
or's suit.  Murtha  v.  Curltry,  12 
Abb.  N.  0.  12. 

Form,  where  plaintiff  fails  to  re- 
cover more  than  offer,  and  d«fcnd- 
ant  is  entitled  to  costs.  Dingee 
0.  Shears,  29  Hun,  210. 

Priority  of  purchase-money 
mortgage.  (Action  of  foreclos- 
ure.) Sprang  V.  Short,  90  li.  Y. 
538. 

Service  of  order  for  trial  of  is- 
sues before*  entry  of,  in  a  tion 
ugiiinst  corporation  iu  marine 
court.  Schlegel  v.  Am.  Beer  & 
Ale  Bottling  Co.,  12  Abb.  JST.  C. 
280. 

Entry  of,  in  action  against  cor- 
poration. Hutson  17.  Morrisimia 
Steamboat  Co.,  12  Abb.  2i.  C.  278. 

Ou  general  term  order;  prac- 
tice. Caro  V.  Metropolitan,  &c.  R. 
R.  Co.,  48  Supet\  Ct.  {J.  <fc  S.) 
544. 

When  subsequent  general  terra 
will  not  resettle.  Caro  v.  Metro- 
politan, &c.  R.  R.  Co.,  48  Super. 
Ct.  (J.  db  S.)  545. 

Modifications  by  appellate  court. 
(Action  for  damages.)  Peyser  d. 
N.  Y.  Elevated  R.  R.  Co.,  12  Abb. 
K  0.  276. 

Modification  of  judgment  of 
divorce  for  wife's  adultery,  to  per- 
mit mother  to  see  children. 
Crin^mins  «.  Crimmins,  28  Hun, 
200. 

Effect  of  opening  and  allowing 
to  stand  as  security.  Rod  bourn 
V.  Utica,  &c.  R.  Co.,  28  Hun^  369. 
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Extent  of  estoppel  created  by.f  Of  action  against  corporatioD; 
O'Biieu  V.  Mayor,  &c.  of  N.  Y.,  28  Brooklyn  City  court;  objection. 
Hun,  250.  Davidsbarj^h     v.      Knickerbocker 

Of    another  state,  as    estoppel;  Life  Ins.  Co.,  90  i\r.  T.  526. 
discharge  in  bankruptcy  after  en-      To  audit  claim  against  county. 


try.       (Action      on       judgment.) 
Revere  Copper  Co.  v.  Dimock,  90 

K  y.  33. 

Cancellation  on  application  of 
debtor  discharged  in  bankruptcy; 
attorney's  lieu.  Blumenthal  v. 
Anderson,  91  N.  Y,  171. 

Wlien  assignee  of  judgment 
may  sue  without  leave.  Carpen- 
ter V.  Butler,  29  Hun,  251. 

JUDGMENT-ROLL. 

Necessary  to  sustain  'execution. 
Blashfield  v.   Smith,  27   Hun,  114. 

JUDICIAL  SALE. 

Wiien  purchaser  relieved.  Lee 
f>.  Lee,  27  Hun^  1. 

Inudequacy  of  price;  when  re- 
sale ordered.  Chapman  v. 
Boetcher,*  27  Hun,  606. 

JURISDICTION. 

When  question  may  be  raised. 
Osterhout  v.  Hyland,  27  Hun,  167. 

By  surrogate  over  infants,  in 
case  of  probate.  Matter  of  Becker, 
28  JIun.  207. 

Of  court  of  Oyer  and  Terminer 
over  indictment  found  in  Court  of 
Se/Jsions.  People  v.  Mead,  28  Hun, 
227. 

Of  State  court  over  United 
States,  appearing  as  claimant  to 
fund  Iv  court.  (Action  of  fore- 
closure.) Johnston  v.  Stimmel, 
80  N.  r.  117. 


*  A|>peal  dismissed  it  seems  in 
90  iV.  r.  692. 


Matter  of  Tinsley,  90  JV:  F.  231. 

Not  lost  by  bankruptcy  proceed- 
ings against  defendant  in  ]>eiiding 
action.  (Action  on  foreign  judg- 
ment.) Revere  Copper  Co.  «. 
Dimock,  90  N.  T,  33. 

JURY. 

Exemption.  (Except  in  N.  Y. 
and  Kings  Cos.)  Code  Civ.  Pro., 
§  1030,  amended  by  X.  1883,  p.  572, 
c.  400. 

JUSTICES*  COURTS. 

Jurisdiction,    in    claim    against 

village.      Sherman    «.    Village   of 

Clifton  Springs,  27  Hun,  390. 

Discharge  from  imprisonment 
under  execution.  X.  1883,  p.  569, 
c.  394. 

Discontinuance  in,  on  plea  of 
title  interposed.  Qates  e.  Can  field, 
28  Hun,  12. 

Answer  of  title  does  not  effect 
removal  of  summary  proceedings. 
Matter  of  White,  12  Abb.  ^\  C, 
348. 

Offer  of  judgment  before  return 
day;  attorney's  authority.  Fowler 
V.  Haynes,  91  iV:  Y.  346. 

Duties  of  police  justices  in  vil- 
lages.    L.  1883,  p.   128,  c.  118. 

Appeal.  Code  Civ.  Pro.,  §  3062, 
amended  by  L.  1883,  p.  567,  c. 
390. 

Improper  pleading  docs  not  au- 
thorize new  trial  in  countv  court. 
Dennis  ton  v.  Trimmer,  27  Hun, 
393. 

Costs  of  new  trial  in  county 
court.  Quick  «.  Wixon,  27  Hun, 
592;  Snyder  o.    Hughes,  27  Hun^ 
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373;  Kelly  e.   Bonesteel,  29  Hvcn^ 
546. 

Costa  upon  recovery  in  county 
court.  Qarling  v.  Ladd,  27  Huny 
112. 

LANDLORD  AND  TENANT. 

Owner's  liability  for  injury  from 
unguarded  area  adjoining  side- 
walk. McGuire  c.  Spence,  91 
N.  T.  SOS.     . 

Conversion  of  chattels  on  prem- 
ises by  landlord  entering  under 
warrant;  necessity  of  demand. 
Finkelmeier  «.  Bates,  48  Super. 
Ct.  (J.  cfc  8,)  433. 

Tenancy  by  the  year;  apportion- 
ment of  rent.  Niles  o.  Cbace,  29 
HuUf  200. 

LARCENY. 

Of  money  given  to  be  changed. 
Special  Sessions  of  N.  Y.  County 
V,  People  ex  ret.  Henderson,  90  N, 
Y,  12;  reversing  26  Hun^  537. 

LEASE. 

Additional  contract  to  secure  an 
increased  expenditure  by  lessor; 
breach.  People  ex  rel.  White  c. 
Loomis,  27  Hun,  328. 

Covenant  to  pay  for  building; 
when  and  by  wliom  enforcible; 
assignment  of  lease;  rights  and 
liabilities  of  the  assignee.  Johns 
ton  V.  Bates,  48  Super.  CL  (J,  <Sb 
S.)  180. 

Containing  provision  for  sale. 
(Ejectment.)  Ucilman  v.  Lazarus, 
12  Abb,  N,  C,  19. 

Covenant  to  renew;  option  of 
lessor;  election;  appraisal,  form; 
specific  performance  of  covenant. 
Crosby  c.  Moses,  48  Super.  Ct.  (J. 
d  8.)  146. 


Notice  of  intention  to  renew; 
forfeiture  by  accident  or  mistake; 
relief  in  equity.  N.  Y.  Life  Ins. 
&  Trust  Co.  V.  Rector.  «&c.  of  St. 
George's  Church,  12  Abb.  iV.  C.  50. 

Condition;  re-entry;  election  to 
terminate;  redemption  from  for-  i 
feiture;  estoppel  of  lessor;  right  to 
remove  buildings;  restraining  ^sunl- 
mary  proceedings.  (Action  to 
relieve  from  forfeiture.)  Horton 
V.  N.  Y.  Central,  &c.  R.  R.  Co., 
12  Abb.  K  a  30. 

Waiver  of  breach  of  covenant  by 
receipt  of  rent ;  continuing  cause  of 
forfeiture  (Ejectment.)  Conger 
©.  Duryee,  90  iV.  T.  595. 

Eviction;    surrender;     covenant 

of  quiet  enjoyment.     (Action   for 

rent.)     Boreel  v.  Law  ton,  90  JV.  F. 

* 

293. 

Surrender;  submission  to  arbi- 
tration; failure  to  make  valid 
award,  lease  not  revived.  (Action 
for  rent  on  lease.)  Harris  v, 
Hiscock,  91  JV.  T.  340. 

.      LEGACY. 

Suspension  of  absolute  owner- 
ship; diminishing  legacy.  (Action 
to  construe  will.)  Robert  v.  Corn- 
ing, 89  N.  7.  225. 

When  vested ;  legatee's  debt  set 
off  against  legacy.  Bogart  t?. 
Liegeman,  28  Ilun,  466. 

When  legacy  payable  after  life 
estate,  to  be  deemed  vested. 
Landers  n.  Bartle,  29  ZTm/i,  170. 

When  vested;  when  devisee 
charged  with  its  payment.  Bush- 
nell  XI.  Carpenter,  28  Ilun^  19. 

To  child  dying  before  testator. 
(Action  to  determine  share.)  Cook 
r.  Munn,  12  Abb.  N.  G.  344. 

When  not  charged  on  lands;  sale 
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by  devisee  subject  to  equitable 
charge.  Wiltsie  v.  Shaw,  29  JSwn, 
195. 

To  son,  a  charge  on  real  estate 
devised  to  seminary.  Scott  v. 
Stebbins,  91  JS'.  T.  606. 

Payment  of  witiiin  year.  Kolyer 
V.  Bennett,  28  Hun,  500. 

When  court  may  direct  payment 
of  principal  to  infant  remainder- 
men during  life  of  life-teuant. 
Matter  of  Muller,  29  Hun,  418. 

Income,  where  payment  is  de- 
ferred, frichard  v,  Thompson,  29 
Hun,  295. 


LIMITATION  OF  ACTIONS. 


LEQISLATURE. 

Power  to  authorize  laying  of 
water  pipeft.  Crooke  v.  Flatbush 
Waterworks  Co.  27  Hun,  72. 

LIBEL. 

Charging  sale  of  impure  milk, 
statute  misdemeanor;  explanatory 
words ;  punitive  damages.  Brooks 
•.  Harison,  91  iV.  Y,  83. 

LIBRAKIE8. 

Appropriation  for  in  the  several 
judicial  districts.  L.  1888,  p. 
809,  c.  275. 

LICENSE. 

Distinguished  from  easement; 
windows  in  party  wall;  light  and 
air.  Sweeney  v,  St.  John,  28  Hun; 
684. 

LIEN. 

Of  stable  keeper;  notice. 
Armitnge  v.  Mace,  4  Super.  Gt,  (J. 
d  8.)  107. 

On  shifting  balance  of  account. 
Coates  c.  Donnell,  48  Super,  Ot, 
'(J.  db  8.)  46. 


Against  attorney  for  money 
collected.  Bronson  «.  Munson,  29 
Hun,  64. 

To  charge  legacies  on  real  esUite. 
Scott  V.  Stebbins,  27  Hun,  335. 

To  charge  defendant  with  judgr^ 
ment,  under  Code  Civ.  Pro.  §  375. 
Maples  V.  Mackey,  89  N,  Y.  l46. 
To  recover  amount  paid  by 
bank  upon  forged  indorsement. 
Bank  of  British  North  Am.  v. 
Merchant's  Nat.  B'k,  48  Super.  Ct. 
(J.  dh  8.)  1 ;  affirmed  in  91  2i.  Y, 
106. 

For  specific  performance  of  con- 
tract, depending  on  condition  prec- 
edent. Fitzpairick  t,  Borland, 
27  Hun,  291. 

For  official  salary.  May  son  v. 
Mayor,  28  Hun.  115. 

For  personal  injuries.  Effect  of 
Code  Civ.  Pro.  and  repealing  act. 
Watson  «.  Forty-second  St.  &c. 
R.  R.  Co.,  48  Super,  Ct.  {J.  dh  8.) 
44. 

By  executor.  Greene  c.  N.  Y. 
Central,  &c.  R.  R.  Co.,  48  Super. 
Ct.  {J.  cfe  8.)  333. 

Application  for  mandamus  to 
compel  performance  of  statutory 
duty.  People  ex  rel.  Byrne  c. 
French,  12  Abb.  N.  C.  156. 

When  statute  begins  to  run 
against  action  against  city  for  per- 
sonal injury.  Dickinson  o.  Mayor, 
&c.  of  N.  Y.,  28  Hun,  254.      . 

—  Against  action  for  deposit. 
Matter  of  Waldrou,  28  Hun,  481. 

—  Against  action  for  bank  de- 
posit, runs  from  demand;  certifi- 
cation of  check.  Bank  of  British 
North  Am.  «.  Merchant's  Nat*l, 
B'k  of  N.  Y.,  91  AT.  Y  106. 

—  Against  action   for  obstnic- 
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pairing  easement.  QreeQe  v.  N. 
Y.  Centnil,  &c.  R.  R.  Co.,  13  Abb, 
N,  a  124. 

Open  account;  payment  in 
advance.  (Action  for  goods  sold.) 
Raux  V.  Brand,  90  iV.  Y.  309. 

Its  suspension  as  to  assignor's 
creditors.  People  v.  White,  28 
Hun,  289. 

Against  irregular  iodorser  of 
non- negotiable  note  on  demand; 
payments  of  interpst  by  maker. 
Mc Mullen  v,  Rafferty,  89  iVl  Y. 
456. 

Part  payment  by  maker  as  agent 
of  surety;  authority;  ratification. 
Littlefield  v.  Littiefield,  91  K  Y. 
208. 

Who  may  make  payment  which 
will  take  out  of  statute.  Kelly  o. 
Weber,  27  Han,  8. 

Written  acknowledgment.  An- 
derson 9.  Sibley,  28  Hun,  16. 

New  promise  to  pay  when  able; 
when  statute  begins  to  run;  burden 
of  proof.  Tebo  «.  Robinson,  29 
Hun,  248. 

Defense  must  be  pleaded.  (Mo- 
tion to  vacate  attachment.)  Plimp- 
ton ©.  Bigelow,  12  Abb.  JV.  C.  202. 

A  foreign  corporation,  when  sued 
for  causing  death,  may  plead  the 
short  statute.  Londriggan  o.  N. 
Y.  &  New  Haven  R.  R.  Co.,  12 
Abb.  N.  C.  273. 

LOTTERIES. 

Stock -holder  of  publishing  com- 
pany not  indictable  for  publication 
without  his  knowledge.  People 
V.  England,  27  Hun,  139. 

Sale  of  tickets;  indictment;  pur- 
chaffer  not  an  accomplice.  People 
o.  Noelke.  29  Hun,  461. 

MANDAMUS. 
Power  of  slute  to  Compel  railroad 


company  to  discharge  its  duties; 
disci^tion  of  attorney-general  as  to 
procedure;  allegations  of  petition 
and  affidavits.  People  ®.  N.  Y. 
Central,  Ac,  R.  R.  Co.,  28  Hun^ 
543. 

To  police  commissioners.  (Lim- 
itation of  time  for  proceeding.) 
People  ex  ret,  Byrne  v.  French,  12 
Abb.  N.  C.  156. 

To  compel  issue  of  warrant  in 
summary  proceedings  by  judicial 
officer.  People  ez  rel.  Cavanagh 
tj.  McAdam,  28  Hun,  284. 

When  granted  to  inspectors  of 
election  to  compel  another  return. 
People  ex  rel.  Sanderson  c.  Payne, 
12  Abb.  N.  a  103. 

Peremptory  or  alternative  prac- 
tice on  argument.  People  ex  reL 
Hartford  Life,  &c.,  Ins.  Co.  o. 
Fairman,  12  Abb.  K  C.  252. 

MANUFACTURING,   «&c., 
COMPANIES. 

L.  1848,  c.  40,  §  8,  as  to  number, 
&c.,  of  trustees  amended  by  L. 
1883,  p.  237,  c.  232. 

Increasing  capital  stock;  failure 
of  subscriptions  for  full  amount; 
resolution  fixing  capital  at  amount 
subscribed;  effect  of  failure  of 
clerk  to  record  certificate;  action 
against  stockholder;  original  claim 
merged  in  judgment.  Sutherland 
©.  Olcott,  29  Hun,  161. 

Receiver's  right  to  enforce  dues 
from  stockholders;  when  stock- 
holder's liability  ceuses  upon  sale 
of  his  shares;  what  acts  of  the 
company  release  his  subscription 
liability.  Billings  v.  Robinson,  28 
Hun,  122. 

Who  a  stockholder;  personal 
liability ;  interest  on  debt ;  equitable 
off-set ;  complaint.    (Actiou  against 
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stock-holder  for  debt  of  corpora- 
tion.) Wheeler  v.  Millar,  90  N. 
T.  353;  affirming  24  Bun,  541. 

Action     against    former    stock 
holder;  return  of  execution;  limita- 
tion of  action ;  interest.     Handy  v. 
Draper,  89  N,  T.  334. 

Action  against  stockholder; 
judgment  in  another  state,  and 
execution  returned  unsatisfied. 
Rocky  Mountain  NatU  B'k  of 
Central  City  v.  Bliss,  89  K  T, 
838. 

Stockholder's  liabiliiy  for  debts; 
action  by  receiver  in  sequestration. 
Farnsworth  c.  Wood,  91  Jf.  7. 
808. 

Liability  of  stockholder  upon 
instalment  contract  made  before 
he  became  stockholder;  com- 
plaint; action  by  single  creditor. 
McMaster  v.  Davidson,  29  Bun, 
642. 

Trustee's  liability  on  failure  to 
file  report;  when  debt  is  contract- 
ed within  act;  L.  1875,  c.  510,  did 
not  relieve  from  obligation  to  file 
annual  report.  Vernon  v.  Palmer, 
48  Super.  CL  (J.  cfe  ^.)  231. 

Trustee's  liability;  false  report; 
payment  of  capital  stock.  Bon- 
nell  «.  Griswold,  89  N.  Y.  122. 

Who  *' servant"  or  **  laborer;" 
limitation  of  recovery.  Short  f>. 
Medberry,  29  Hun,  39. 

Injunction  against  creditor  en- 
forcing personal  liability.  Mason 
V.  N.  Y.  Silk  M'f'g  Co.,  27  Hun, 
807. 

Costs  of  creditors  -  proving 
claims.  Veeder  v.  Mudgett,  27 
Han*  519. 


*  Affirmed  as  Veeder  v.  Judson, 
91  N.  r.  374. 


MARINE  COURT. 

Appointment  of  attendant ; 
right  to  salary.  Mason  v.  Miiyor, 
28 //wn,  115. 

Entry    of    judgment  in    actioa 

against  corporation.     Schlegel  «. 

Am.  Beer  &  Ale  Bottling  Co.,  12 

Ahb.  N.  a  280. 

Name  changed  to  ^'city  court 
of  New  York."  X.  1883,  p.  20,  c. 
20. 

MARRIAGE. 

Presumption  from  cohabitation; 
mutual  consent;  conflict  of  laws. 
Hynes  «.  McDermott,  91  2f,  T. 
451. 

In  violation  of  prohibition  in 
decree  of  divorce;  validity. 
Moore  t>.  Hegeman,  27  Hwiy  68 ; 
Thorp  V,  Thorp,  90  N,  Y,  602. 

After  five  years*  absence  of  hus- 
band; what  absence  sufficient. 
Jones  V.  Zoller,  29  Hun,  551. 

MASTER  AND  SERVANT 

Malicious  act  of  servant  outside 
of  employment.  Murphy  v.  Cen- 
tral Park,  &c.  R.  R.  Co.,  48  Super. 
CL  (J.  d  S.)  96. 

Scope  of  employment.  (Action 
for  false  imprisonment.)  Lynch  o. 
Metropolitan  EI.  Ry.  Co.,  90  JH.  Y. 
77;  affirming  24  Hnn,  506. 

Railroad  liable  to  passenger  for 
willful  act  of  conductor.  (Action 
for  damages )  Schultz  v.  Third 
Ave.  R.  R.  Co.,  89  H,  F.  242. 

When  servant's  failure  to  pay 
over  money,  not  a  bar  to  any  re- 
covery of  wages.  Turner  c.  Kun- 
wenhoven,  29  Hun,  232. 

Employment  for  specified  time 
by  insurance  corporation;  injunc- 
tion flgiiinst  doing  business  on 
application    of    attorney -general ; 
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performance  impossible.  People, 
€.  Globe  Mutual  life  Ins.  Co.,  91 
N.  r.  174. 

Negligence  of  fellow  servaut; 
servant's  right  to  rely  upon  mas- 
ter's statements.  Daley  v,  Schaaf, 
28  Hun,  314. 

Injury  to  servant  from  co-serv- 
ant's negligence ;  selection  of  com- 
petent flagman  the  duty  of  rail- 
road company;  evidence  of  unfit- 
ness. Mann  v,  Delaware  &  H. 
Canal  Co.,  913^.  F.  495. 

Foreman  in  charge  of  dry-dock, 
a  fellow  servant  of  laborer.  Hart 
©.  K.  Y.  Floating  Dry  Dock  Co., 
48  Si^r,  Ct,  (J.  d  8.)  460. 

Superintendent  of  wrecking- 
train,  fellow-servant  of  workman. 
Beilfus  V.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co..  29  Eun,  558. 

Superintendent  of  railroad,  and 
fireman,  not  fellow-servants;  serv- 
ant's safety;  regulations  for  run- 
ning trains.  Sheehan  v,  N.  Y. 
Central,  &c.  R.  R.  Co.,  91  N.  7. 
882. 

Failure  to  furnish  safe  machin- 
ery. Stringham  «.  Stewart,  27 
Hun,  562;  Gottleib  v.  N.  Y.,  Lake 
Erie  &  W.  R.  R.  Co.,  29  Hun, 
637. 

Imperfect  machinery;  contribu- 
tory negligence  in  using.  Kain  ©. 
Smith,  89  N.  F.  375. 

Furnishing  defective  scaffold; 
who  not  a  fellow-servant.  (4reen 
V.  Banta,  48  Super,  Ct,  {J,  <t  S.) 
156. 

Defective  scaffold  built  by  con- 
tractor with  master.  Devlin  o. 
Smith,  8'J  N.  Y.  470. 

MECHANICS'  LIENS. 
In    N.   Y.   City,   act  amended. 


Consolidation  Act,  §5  1807-1823, 
amended  by  L.  1883,  p.  313,  c.  276, 
§§  11-27. 

N.  Y.  City ;  general  act  not  re- 
pealed by  local.  McKenna  t.  Ed- 
mundstone,  91  N.   7.  231. 

Owner's  consent.  (Action  to 
foreclose  lien.)  Otis  c.  Dodd,  90 
N,  7,  336;  affiiming  24  Hun,  538. 

MILITARY  CODE. 
L,  1883,  p.  417,  c  299. 

MONEY  PAID. 

Excessive  tax,  when  not  recover- 
able. 'Cerbat  Mining  Co.  c.  State 
of  N.  Y.,  29j^u/i,  81. 

On  forged  will;  recognition  as 
genuine.  Lewis  f>.  White's  Bank 
of  Buffalo,  27  Hun,  896. 

Counterfeit  treasury  notes;  de- 
lay in  detecting;  notice  to  payee. 
Frank  c.  Lauier,  91  N.  7,  112. 

Bank's  payment  of  check  to 
holder  under  forged  indorsement; 
delay  in  discovering  and  notifying 
party  paid  to  his  injury;  usage; 
damages;  expense  of  defending 
depositor's  suit.  Corn  Exchange 
B'k  V,  Nassau  B'k,  91  K,  7,  74. 

Over-payment  by  mistake;  de- 
mand before  suit.  (Counter-claim 
to  action  for  work  and  material.) 
Sharkey  «.  Mansfield,  90  N,  7, 
227. 

MONEY  RECEIVED. 

Award  for  street  opening.  De- 
peyster  o.  Mali,  27  Hun,  439. 

By  assignee   of  vendor  without 

title    to    land;    vendee's    remedy 

against  vendor  only.     Youmans  9. 

Edgerton,  91  JV:  F.  408. 

MORTGAGE. 
What      constitutes     equitable ; 
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parties  to  foreclosure.  (Motion  to 
compel  purchaser  to  fulfill.)  Dodd 
«.JSeilson,  90  J\r.  F.  243. 

When  after  acquired  personal 
property  not  covered.  Farmer 'i> 
Loan  &  T.  Co.  v.  Long  Beach 
Impr.  Co.,  27  Hun,  89.     • 

By  corporation;  execution  by 
president;  proof  by  subscribing 
witness;  payable  when  seminary 
** shall  cease."  (Action  of  foreclos- 
ure.) Trustees  of  'Canandaigua 
Academy  v,  McKechne,  90  N.  T, 
618. 

Power  of  sale,  how  executed. 
(Action  for  specific  performance.) 
Mackenzie.!?.  Alster,  12^466.  N.  C7. 
110. 

Assignment ;  certificate  of 
validity;  estoppel;  agreement  of 
mortgagor  with  other  parties  as  to 
payment.  Riggs  v.  Purssell,  89 
N.  F.  608. 

Covenant  to  insure  in  first  mort- 
gage; policy  expired  and  new  one 
issued  to  second  mortgagee;  who 
entitled  to  insurance  money. 
Dunlop  V.  Avery,  89  N.    T.  592. 

—  Does  not  run  with  the  land  ; 
mortgagee  not  entitled  to  insurance 
moneys  as  against  grantee  of  prem- 
ises ;  policy  payable  to  mortgagee ; 
alteration.  (Action  of  foreclosure.) 
Reid  V.  McCrum,  91  N,  F.  412. 

Mortgagee's  right  to  insure  the 
property    nnd    add    premiums  to 


When  one  assuming,  not  the 
principal  debtor.  Mead  v,  Parker 
29  Hun,  62. 

Assumption  by  purcliaser  of 
portion  of  premises;  primary  fund; 
reconveyance.  (Action  of  fore- 
closure.) Bowue  V.  Lyndx',  91  N, 
Y.  92. 

Liability  for  deficiency;  expicss 
covenant  to  pay;  married  woman; 
charging  separate  estate.  Mack  v. 
Austin,  29  Hun,  534. 

—  of  one  not  named  in  deed. 
Williams  v.  Gillies,  28  Hun,  175. 

Taxes  and  assessments,  who 
liable  for.  Mutual  Life  Ins.  Co. 
».  Sage,  2d  Hun,  695. 

—  Estate  for  life.  (Foreclos- 
ure.) Sidenberg  t?.  Ely,  90  N.  F. 
257;  8.  C,  11  Abb.  N.  (7.  354. 

Payment;  deed  to  mortgagee  of 
portion  of  premises;  releases  lien 
thereon;  merger  in  equity;  sul>se- 
quent  mortgagee ;  foreclosure. 
Smith  p.  Roberts,  n  N.  F.  470. 

What  defenses  cannot  be  raised 
by  subsequent  incumbrance. 
Nichols  V,  Weed  S.  M.  Co.,  27 
Hun,  200. 

MOTIONS  AND  ORDERS. 

Entertaining  motion  to  quash 
before  writ  of  mandamus  issued ; 
inquiry  as  to  correctness  of  order 
denyijig  motion.     (Mandamus    to 


mortgage  debt.     Bogart  v.  Hege- compel  railroad  company  to    dis- 


man,  28  Hun,  466. 

Assumption  by  grantee;  undis- 
closed principal.  (Action  for  de- 
ficiency on  foreclosure.)  Tuthilt?. 
Wilson,  90  N.   F.  423. 

—  Parol  extension;  where  un- 
authorized and  mortgagor  released. 
Fish  ».  Hayward,  28  Hun,  456. 


charge  its  duties.)  People  v.  K. 
Y.  Central,  «&c.  R.  R.  Co.,  28  Uun, 
543. 

Practice  concerning  motions  and 
orders  as  to  place,  notice  and  filing. 
Curtis  c.  Greene,  28  Huny  294. 

When  motion  cannot  be  heard 
at  special  term  adjourned  to  judge^s 
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chambers;    consent.      Matter    of 
Wadley,  29  Hun,  12. 

Power  of  court  to.  vacate  its 
order.  American  Hosv3ry  Co.  v. 
Riley,  12  Abb.  N.  0.  829. 

MUNICIPAL    CORPORATIONS. 

Granting  lots  under  water; 
wharfage  rights  impaired.  Lang- 
doi)  V.  Mayor,  28  Hun,  158. 

When  city  not  liable  for  wrong- 
ful act  of  board  acting  under  special 
stiitute.  Heiser  v.  Mayor,  &c.,  of 
N.  Y.,  29  Hun,  446. 

Holding  over  in  possession  of 
leased  apartments  by  officer;  im- 
plied assent;  rebuttal.  Davies  v. 
Mayor,  &c.,  of  N.  Y.,  48  Super,  Ct, 
{J.  &  8.)  194. 

Not  liable  for  injury  from  side- 
walk in  good  repair,  not  con- 
structed on  dangerous  plan.  XJrqu- 
hart  t?.  City  of  Ogdcnsburg,  91  N. 
T.  67. 

Excavation  in  street;  notice  to 
city.  (Action  for  negligence.) 
Brusso  V.  City  of  Buflfalo,  90  JV.  F. 
679. 

Unlawful  obstruction  in  street; 
notice  thereof;  diligence  in  re- 
moval. Rehberg  v.  Mayor,  &c.,  of 
N.  Y.,  91  iV.  7.  137. 

Liability  of  N.  Y.  City  for 
defective  highways  in  annexed 
district.  Richards  v.  Mayor,  &c. 
of  N.  Y.,  48  Super.  Ct,  (J,  d  8.) 
815. 

Neglect  to  cause  removal  of 
dangerous  wall;  when  city  not 
liable.  Cain  v.  City  of  Syracuse, 
29  Hun,  105. 

Ordinance  against  bicycle  in  city 


of  petition  and  notice  of  hearing; 
determination  of  county  judge 
upon  regularity  of  proceedings  not 
to  be  collaterally  attacked ;  estoppel 
of  taxpayers  from  disputing  valid- 
ity of  bonds.  Calhoun  v.  Delhi  & 
Middletown  R.  R.  Co.,  28  Hun, 
Sid, 

Payment  of  bonded  indebted- 
ness by  issue  of  new  bonds.  L. 
1883,  p.  131,  c.  124;  Id,  028,  o. 
453. 

Town  bonds  in  aid  of  railroad; 
liability  of  trustee;  good  faith; 
trustee's  commissions.  Town  of 
Lyons  v.  Chamberlain,  89  N,  Y, 
578. 

Removal  of  employee;  right  to 
salary  where  no  service  is  rendered. 
Brandt  t?.  Mayor,  &c.  of  N.  Y., 
48  Suyer.  Ct,  {J.  dt  S.)  293. 

N.  Y.  City;  removal  of  member 
of  fire  department;  acquiescence. 
Reilly  v.  Mayor,  &c.  of  N.  Y.,  48 
Super.  Ct.  (J.  &  S. )  274. 

—  Removal  of  policeman ;  evi- 
dence, how  taken.  People  ex  rel, 
Mohr  V.  Police  Commissioners,  27 
Hun,  462. 

—  Removal  of  regular  cterks. 
Langdon  v.  Mayor,  &c.  of  N.  Y., 
27  Hun,  288. 

Construction  of  charter  as  to 
what  officers  are  removable  with- 
out triaL  People  ez  rel.  Crafts  v. 
Fire  Commissioners,  28  Hun,  495. 

Act  authorizing  levy  of  amount 
of  void  and  cancelled  assessment. 
Lang  17.  Kiendi,  27  Hun,  66. 

Assessment;  presumption  that 
abutting  owners  paid  for  the  street 
on  being  assessed  for  its  opening. 


park,   valid.     Matter    of    Wright,  (Action   for  damages.)     Peyser  v. 


29  Hun,  357. 
Procedure  in  bonding;  requisites 


N.  Y.  Elevated  R.  R.  Co.,  12  Alb, 
N.  0.  276. 


Si;".- 
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Action  to  recover  alleged  in^ 
▼alid  assesHment;  petition;  or 
dinance  directing;  notice.  Works 
V,  City  of  Lock  port,  28  Hun,  9. 

Assessment  not  vacated  because 
sidewalk  is  less  than  usual  width. 
Effect  of  provision  in  contract  for 
alteration  of  grade.  Matter  of 
Blodgett,*  27  ffun,  12. 

Petition  to  vacate  assessment; 
city  surveyor's  fees;  expense,  how 
ascertained;  notice  by  publication 
to  present  objections.  Matter  of 
Lowden,  89  K   Y,  548. 

Proceeding  to  vacate  assessment 
for  local  improvement  in  N.  Y. 
City ;  burden  of  proof.  Matter  of 
Voorhis,  90  iV.  F.  668. 

Action  to  vacate  assessment  in 
Brooklyn,  not  maintainable. 
Knapp  V,  City  of  Brooklyn,  28 
Man,  500. 

Reducing  assessment  on  petition 
to  vacate.  Matter  of  Auchmuty, 
90  iV.  Y,  685. 

Assessment  for  changing  grade 
of  street  in  N.  Y.  City ;  filing  map 
of  streets;  reduction  of  assessment. 
(Petition  to  vacate  assessment.) 
Matter  of  Upton,  89  N.  Y.  67. 

Brooklyn ;  exemption  from  lia- 
bility for  agent's  negligence;  con- 
struction of  sewer;  nuisance. 
(Action  for  negligence.)  Hardy 
V,  City    of    Brooklyn,  90  N.     Y. 

435. 

—  Act  for    widening    Sackett 

street;  liability  of  city  for  land 
taken.  Sage  v.  City  of  Brooklyn, 
89  JV;  F.  189. 

—  Liability  of  commissoners  of 
city  works;  drawbridge  without 
street  barriers;    liability  of  city; 


*  Reversed  in  89  iV.  Y.  392,  on 
other  grounds. 


exemption  under  X.  1873,  c.  86, 
tit.  19,  §  27.  Fitzpatrick  «.  Slo- 
cum,  89  iV.  F.  858. 

N.  Y.  City,  Consolidation  act 
amended  in  §§  86,  152,  680,  822, 
845,  853,  861,  918,  926,  1807, 
1808,  1809,  1810,  1811,  1812.  1813, 
1814,  1815,  1816,  1817,  1818,  1819, 
1820,  1821,  1822,  1823, 1860,  11)85, 
209a,  2094,  2095,  2096,  2097,  2143, 
amended  by  L.  1883,  p.  310,  c. 
276. 

-^  Consolidation  act,  §  955.  as 
to  board  of  street  openinir  and 
improvment,  amended  by  L.  1883, 
p.  547,  c.  360. 

—  Consolidation  act  §§  562- 
565  amended  by  L,  1883,  p.  606, 
c.  430. 

Effect  consolidation  act  deolured 
L,  1883,  p.  50,  c.  67;  id.  p.  320, 
c.  276,  §  35. 

—  Driving  cattle,  &c.  through 
streets  regulated,  L.  1883,  p.  527, 
c.  350. 

—  Manufacture  of  tobacco, 
regulated  L.  1883,  p.  79,  c.  93. 

—  Act  to  provide  new  aqueduct 
&c.  L.  1883,  p.  666,  c.  490. 

—  Registering  births;  com- 
pelling action  by  board  of  health. 
Matter  of  Lauterjung,  48  Super, 
Ct.  {J.  <&  8,)  308. 

Power  of  commissioner  of  pub- 
lic works  to  introduce  water  me- 
ters; injunction.  Hill  v.  Tliomp- 
son,  48  Super,  Ct.  (J.  <fc  8.)  481. 

—  In  fixing  grade  of  street. 
Matter  of  Mutual  Life  Ins.  Co.,  27 
HuHy  affirmed  in  89  N.  Y.  530. 

—  Change  of  grade;  substan- 
tial error;  reduction.  (Petition  to 
vacate  assessment.)  Matter  of 
Mutual  Life  Ins.  Co.,  89  N.  F. 
530. 

—  Damages  for  closing  Bloom* 
ingdale  road;  L.  1867,  c.  697. 
^Petition  to  vacate  assessment.) 
Matter  of  Barclay,  91  N.  F.  430. 

—  Fire  department;  change  of 
employee's  duty  and  assent  thereto. 
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O'Brien  v.  Mayor,  &c.  of  N.  Y., 
28  Han,  250;  Monroe  v.  Mayor, 
&c.  of  xV.  Y.,  M258. 

—  Ilij^ht  of  policeman  to  salary 
during  imprisonment.  People  dr 
rel.  Nugent  v.  Police  Comm'rs  of 
K  Y.,  27  JJun,  261. 

—  Compensation  of  commission- 
ers to  lay  out  park  way.  Matter  of 
Department  of  Public  Parks,  27 
Hun,  Wo. 

—  Summary  oitier  of  superior 
court  directing  chamberlain  to  pay 
over  award  for  regulating  and 
grading  a  street.  Matter  of  Lewis, 
48  Sui>er,   Gt.  {J.  db  8.)  530. 

—  Award  for  street  opening; 
who  may  maintain  action.  De 
Peyster  v.  Mali,  27  Hun,  439; 
Barnes  v.  Mayor,  &c.  of  N.  Y.,  27 
Hun,  23G'. 

—  Compensation  for  lands  taken 
for  public  squiire;  proceedings; 
review.  Matter  of  Munson,  29 
Hun,  325. 

—  Reduction  of  assessment; 
amount,  how  determined.  Matter 
of  McCready,  27  Hun,  421;  aff'd, 
it  seems,  in  90  JV.  T.  652. 

Troy;  election  of  police  com- 
missioners; election  of  alderman; 
holding  over  in  cnse  of  vacimcy, 
etc.  People  ex  rd.  Woods  v,  Cris- 
sey,  91  N,  T,  616. 

Yonkers;  city  court;  execution 
witiiout  filing  transcript.  Pnme 
V.  Anderson,  29  Hun,  644. 

NAME. 

Of  married  woman  (in  plead- 
ing.) Trebing  o.  Vetter,  12  Alb, 
K  a  302  n. 

Fictitious  use  of  **  &  Co;"  what 
transactions  not  affected.     Pollard 


V.  Brady,  48  Super,   Ct.  (J.  d:  JS.} 
476. 

Middle  initial.  Kortz  i^.  Can- 
vassers of  Green,  12  Abb.  N.  C, 
84. 

NATIONAL  BANKS. 

Borrower's  release  of  claim  for 
excessive  interest,  prior  to  his  as- 
signment in  bankruptcy.  (As- 
signee's action  for  statute  penalty.) 
Getman  v.  Second  Nat.  B'k  of  Os- 
wego, 89  N.  T.  136. 

NEGLIGENCE. 

Proximate  cause  of  nuisance. 
(Action  for  negligence  of  city  ia 
constructing  sewer.)  Hardy  «. 
City  of  Brooklyn,  90  N.  Y.  435. 

Two  contributory  causes  of  in- 
jury; when  author  of  one  liable. 
Merritt  v.  Fitzgibbons,  29  Huriy 
634. 

Traveling  on  Sunday  no  bar  to 
recovery.  Platz  v.  City  of  Cohoes, 
89  N.  T.  219. 

Of  driver  of  hired  vehicle;  re- 
spondeat superior.  Callahan  a, 
Sharpe,  27  Hun,  85. 

Defective  scaffold.  Green  ©. 
Banta,  48  Super.  Ct.  {J.  &  S.)  156. 

In  overstoring  building;  evi- 
dence. Dillon  t.  Sixth  Avenue  R. 
R.  Co.,  48  Super.  Ct.  {J.  &  S.) 
283. 

Of  druggist  selling  poison  with- 
out proper  label.  Wohlfahrt  v, 
Beckert,*  27  Hun,  74. 

Elevator-hole  railing;  several 
occupants  of  building;  plaintiff's 
negligence  question  of  fact. 
Harris  c.  Perry,  89  N.  7.  308;  re- 
versing 23  Hun,  244. 

Condition  of  premises;  unguard- 


♦  Affirmed  in  12  Abb.  N,  (7.  478. 
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ed  well-hole  in  cellar.  Homer  v. 
Everett,  91  N.  T.  641. 

In  moviug  truck  on  railroad 
plaiform.  Palmer  v,  Piatt,  27 
Muiu  534. 

Unprotected  area  ad  joining  side- 
walk ;  proper  care  iu  passing : 
playing  on  walk;  leased  premises; 
owner's  liability.  (Action  for 
negligence.)  McGuire  v.  Bpence, 
91  JSr.  r.  303. 

Obstruction  in  street.  Cunning- 
ham v.  Wright,  28  Hun,  178. 

Failure  to  guard  excavation  in 
city  street;  contributory  negli- 
gence. Stievermann  v.  White,  48 
Super,  CL  (J.  <&  S.)  523. 

Failure  of  railroad  to  restore 
street;  discharging  steum,  city 
ordinance;  contributory  negligence 
of  driver  of  team.  Bell  v.  N.  Y. 
Central,  i&c.  R.  R.  Co.,  29  Eun, 
560. 

Contractor;  defective  scaffold; 
employee  of  another.  Devlin  v. 
Smith,  89  iV.  T,  470. 

Duty  of  person  tearing  down 
building  abutting  on  city  street; 
liability  of  contractor  and  sub- 
contractor. Eccles  «.  Darragh,  48 
Super.  Ct,  {J.  &  S.)  528. 

Of  engineer  in  driving  over 
child.  Schwier  t;.  N.  Y.  Central, 
&c.  R.  R.  Co.,  90  K  F.  558. 

Speed  of  train  at  crossing. 
Martin  tJ.  N.  Y.  Central,  &c.  R.  R. 
Co.,  27  Hun,  532. 

Question  for  jury;  collision 
between  coal  cart  and  horse  car; 
passenger  injured.  Seidlinger  v. 
Biooklyn  City  R.  R.  Co.,  28  Hun, 
603. 

Railroads;  improper  condition 
of  cars  belonging  to  other  company. 


Gottleib  V.  N.  Y.,.Lake  Erie  &  W. 
R.  R.  Co.,  29  Hun,  037. 

—  In  crossing  highway.  Mc- 
Dermott  v.  N.  Y.  Central,  &c,  R. 
R.  Co.,  28  Hun,  325;  Brusso  o. 
City  of  Buffalo,  90  N.  K  679. 

—  In  crossing  railroad.  Fitz- 
patrick  v.  N.  Y.  New  Haven,  &c. 
R.  R.  Co.,  48  Super,  Ct,  {J.  d:  S.) 
539. 

—  When  evidence  a  question 
for  jury;  inferences.  Jones©.  N. 
Y.  Central,  &c.  R.  R.  Co.,  28  Hun, 
364. 

Contributory  negligence  of 
employee  engaged  iu  hazardous 
occupation.  White  «.  Sharp,  27 
Hun,  94. 

—  In  suppression  of  fire.  Hogle 
V.  N.  Y.  Central,  &c.  R.  R.  Co., 

28  Hun,  363. 
Contributory,  of  boy  in  crossing 

track  before  approaching  ti-ain. 
Wendell  v.  N.  Y.  Central,  &c.  R. 
R.  Co.,  91  jr.  7;'420. 

—  in  standing  on  car  platform. 
Goodrich  v.  Penn.  &  N.  Y.  Canal 
&  R.  R.  Co.,  29  Hun,  50. 

—  in  standing  at  front  of  ferry- 
boat.    Gannon  v.  Union  Ferry  Co., 

29  Hun,  631. 

—  in  traveling  on  icy  sidewalk. 
Thomas  v.  Mayor,  &c.  of  N.  Y., 
28  Hun,  110. 

—  of  infant,  a  question  for  the 
jury.  Dowliug  v.  N.  Y.  Cen"tral, 
&c.  R.  R.  Co.,  90  N,  Y.  670. 

Of  fellow  servant.  Daley  v. 
Schaaf,  28  Hun,  814. 

Who  may  set  up  negligence  of 
fellow  servants  as  ndefcnse^  Busch 
t>.  Buffalo,  &c.  R.  li.  Co.,  29 
Hun,  112. 

Limitation    of     action;     when 
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accrued.    Dickinson  v.  Mayor,  &c. 
of  N.  Y.,  28  Man,  254. 

Action  for  negligence  (gas  ex- 
plosion) ;  damages  for  loss  of  time. 
Leeds  v.  Metropolitan  Gas  Light 
Co.,  90  N.  r.  2(5. 

NEW  TRIAL. 

Setting  aside  verdict  as  against 
evidence.  Gray  v,  Delaware,  Lack. 
&c.  R.  R.  Co.,  48  Super,  Ct,  {J. 
&  8.)  121 ;  Mclfltyre  c.  Strong,  48 
&aptr,  Ct.  (/.  <fe  8.)  127. 

For  reception  of  ineompetent 
evidence.  Quiuby  v.  Strauss,  90 
N.  r.  664. 

For  error  in  trial  of  special 
issues.  Browne  t?.  Murdock,  12 
Ahb.  N,  C.  360. 

Power  of  court  to  set  aside 
referee's  report  and  order  new 
trial.    Raynor  v.  Laux,  28  Hun,  35. 

Not  granted  for  error  in  equity 
case,  if  substantial  justice  done. 
Post  V,  Mason,  91  iV.  F.  539. 

Ordered  instead  of  '  judgment 
rendered,  though  necessary  facts 
showl^.  Peyser  v.  N.  Y.  Elevated 
R.  R.  Co.,  12  Ahb.  N.  C.  270. 

In  criminal  ca^es.  People  v. 
Mangano,  29  Hun,  259. 

—  when  refused  on  appeal. 
Sawyer  v.  People,  27  Hun,  286. 

—  when  proper  on  reversal  of 
conviction.  Sullivan  v.  People, 
27  Hun,  85. 

—  Harmless  irregularity  of  jury. 
People  V,  Draper,  28  Hun,  1. 

—  Jurors'  affidavit  of  irregular- 
ities; merits;  newly  discovered 
evidence.  Ostrander  v.  People,  28 
Hun,  88. 

—  For  error  not  raised  by  excep- 
tion. People  V.  Williams,  29  Hun^ 
620. 


—  For  what  errors  granted,  in 
capital  case  in  K.  T.  sessions,  un- 
der L,  1858,  c.  330.  People  v, 
Majone,  12  Abb.  2i.  C.  187. 

When  granted  in  appellate  court, 
for  incompetency  of  witness.  (On 
indictment  for  murder.)  People 
V.  McGloin,  12  Abb.  JV.  C.  172. 

When  refused,  in  murder  case. 
People  fj.  Hovey,  29  Hun,  382. 

NONSUIT 

When  improper.  Wheaton  v, 
Newcombe,  48  8uper.  Ct.  {J.  db  8,) 
215. 

NORMAL  SCHOOLS. 

Power  of  superintendent  of  pub- 
lic instruction  to  remove  teacher; 
L.  1866,  c.  466.  People  ex  reL 
Gilmour  v.  Hyde,  89  N.  T.  11. 

NOTARY  PUBLIC. 

Authority  of  notaries  in  certain 
counties  to  act  in  others.  L.  1888, 
p.  141,  c.   140. 

Acts  since  March  30,  1882,  le- 
galized and  confirmed.  L.  1883, 
p.  23,  c.  29 ;  Id.  p.  288,  c.  230. 

NOTICE. 

Constructive ;  concurrent  posses- 
sion of  laud.  (Action  of  eject- 
ment.) Pope  V.  Allen,  90  N.  T. 
298. 

Duty  to  inquire.  (Action  of 
foreclosure.)  Ellis  v.  Horrman, 
90  iV.  F.  466. 

Of  suit  pending  when  not  can- 
celled on  motion;  in  action  to 
charge  estate  of  married  woman. 
Brainerd  v.  White,  48  Super.  Ct, 
\{J,  d  8.)  899. 
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NUISANCE. 


Structure  nuthorized  by  statute. 
Cogswell  c.  N..  Y.,  New  Haven,  &c. 
R.  R.  Co.,  48  Super,  Ct.  (J.  dt  8.) 
81. 

Elevated  railroads  in  city  streets. 
(Action  for  damages  by  abutting 
owner.)  Peyser  v,  N.  Y.  Elevated 
R.  R.  Co.,  12  Ahb.  K  C.  276. 

Leaky  conductor;  liability  of 
house  owner  for,  as  trustee ;  notice ; 
damages  and  rent.  Schwab  «.  Cleve- 
land, 28  ffun,  458. 

Saloon  for  pool  and  bagatelle; 
play  for  drinks.  People «.  Cutler, 
28  Hun,  465. 

When  agent  cannot  be  convicted 
for  continuing  a  nuisance.  People 
V.  Livingston,  27  Hun,  105. 

Judgment  in  action  to  abate; 
costs.  Rothery  v.  N.  Y.  Rubber 
Co.,  90  ilT.  F.  80;  affirming  24  Hun, 
172. 

OFFICERS. 

Who  is  a  "public  officer." 
People  ex  rel.  Gass  v.  Lee,  28  Hun, 
469. 

Personal  liability  for  act  with- 
out jurisdiction.  (Trespass.) 
Marsh  tj.  Bo  wen,  12  Ahb.  N,  C. 
1. 

Mandamus  to  compel  judicial  offi- 
cer to  act.  People  ex  rel,  Cavanagh 
f>,  McAdam,  28  Hun,  284. 

Improper  audit  by  town  officers; 
tax-payer's  action.  Osterhout  tJ. 
Hyland,  27  Hun,  167. 

Police  of  N.  Y.  City;  patrol- 
man's salary  not  subject  to  de- 
duction for  absence  on  ^^sick 
leave."  People  ex  rel,  Ryan  v, 
French,  91  N,  T,  265. 

Legislative  change  in  mode  of 


filling  offices.     Matter  of  Carboj, 
27  Hun,  82. 

Appointment  by  governor  before 
vacancy  occurs.  L,  188iJ,  p.  8S5, 
c.  285. 

Civil  service,  regulated.  L 
1883,  p.  530,  c.  354. 

Suppression  of  political  a^^sess- 
ments.     L.  1883,  p.  593,  c.  422. 


OIL  WELLS. 

Oil  wells,  fixtures,  &c.,  persoa- 
al  property.  L,  ^883,  p.  555,  c. 
372. 

Lien  of  one  "torpedoing,''. un- 
der L,  1880,  c.  440.  Gallagher  «. 
Earns,  27  Hun,  875. 

PARENT  ANDXJHILD. 

When  parent  may  charge  infants' 
support  to  its  estate.  Freeman  «. 
Colt,  27  Hun,  447. 

PARTIES. 

Real  party  in  interest  in  action 
on  bill.  Amy  v.  Stein,  48  Super, 
Ct.  (J.  d  S.)  512. 

Joinder  of  owner. and  mortgagee 
ii^  action  on  fire  policy.  Wiune  ©. 
Niagara  Fire  Ins.  Co.,  91  If,  T. 
185. 

Action  by  remote  grantee  in 
name  of  original  grantor.  (Eject- 
ment.) Smith  V,  Long,  12  Abb, 
2V:  0.  113. 

Stockholder's  right  to  sue  to 
avoid  corporote  act.  Williams  v. 
Western  Union  Telegraph  Co., 
48  Super.  Ct.  (J.  <fc  8.)  349. 

Removed  trustee,  not  necessary 
party  to  accounting  by  renaaiuder. 
Earle  v.  Earle,  48  Super.  Ct,  (Jl  db 
S.)  18. 

In  quo  warranto  to  try  title  to 
office.  People  ex  rel.  Petry  «.  I>© 
Bevoise,  27  Hun^  696. 
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In  action  to  estnblish  a  lien  for 
expenditures  upon  trust  estate. 
Fowler  v.  Mutual  Life  Ins.  Co., 
28  Hun,  195. 

In  notion  by  remaining  admin- 
istrator against  sureties  on  the 
bond.  Boyle  «.  St.  John,  28  Hun, 
454. 

In  action  for  tort  committed  by 
a  married  woman ;  name  in  wliich 
married  woman  may  sue.  Trebing 
c.  Vetter,  12  Abb.  N.  C.  302  w. 

In  foreclosure;  remaindermen, 
when  interest  vested.  Lockman 
t>.  Heilley,  29JIun,  434. 

—  Simple  contract  creditors  of 
deceased  mortgagor  made  parties 
defendant.      Qardner  v,  Lansing, 

28  Huny  413. 

Action  against  one  of  several 
wrong-doers.     Babcock  v.  Gifford, 

29  Hun,  186. 

When  performer  not  proper 
party  defendant  with  manager  in 
action  to  enjoin  drama.  Grover 
V.  Swain,  29  Hun,  454. 

Co  partner  in  proceedings  before 
surrogate  agninst  estate  of 
deceased  partner.  Arnold  v. 
Arnold,  90  N.  Z.  580. 

Joinder  of  agent  interested  in 
profits  in  action  for  conversion  of 
bonds.  Wyckoff  v.  Anthony,  90 
2i.  r.  442. 

Non-joinder,  objection  how 
raised.  (Action  for  accounting, 
etc  )  Far  well  v.  Importers  and 
Traders'  Nat.  B'k,  90  JV.  T.  483; 
filming  47  Super.  Ct,  {J,  dt  S.) 
409. 

Misjoinder.      (Action  to  deter 
mine  priority  of  claims  to  surplus 
on  foreclosure.)   Fliess  «.  Buckley, 
90  M  Y.  286;   affirming  24  Hun, 
514. 


When  creditor  of  insurance  com- 
pany denied  leave  to  intervene. 
People  V.  Globe  Mutual  Ins.  Co., 
27  Hun,  539. 

Right  of  persons  affected  to 
intervene  and  examine  witnesses, 
after  decree.  Tilby  v.  Hayes,  27 
Hun,  251. 

Lessor,  a  city,  admitted  to 
defend  ejectment  against  lessee. 
Carleton  v.  Darcy,  90  N.  Y.  566. 

When  order  substituting  suc- 
cessor in  office,  refused.  Farnham 
!?.  Benedict,  29  Hun,  44. 

Substitution  of  indemnitors  of 
sheriff  as  defendants  in  action  for 
conversion  of  property;  bond  exe- 
cuted after  levy;  notice  of  motion; 
liability  co-extensive.  Hessberg 
©.  Riley,  91  N.  Y,  377. 

PARTITION. 

Of  lands  owned  in  part  bv  state. 
Z.  1883,  p.  045,  c.  470. 

Against  whom  judgment  a  bar. 
Code  Civ.  Pro.  §  1578,  amended  by 
L,  1883,  p.  560,  c.  893. 

What  liens  not  cut  off.  Mead 
9.  Jenkins,  29  Hun,  253. 

Affirmance  or  repudiation  by 
one  not  a  party.  (Ejectment.) 
Smith  c.  Long,  12  .4&6.  N.  (7.  118. 

PARTNERS  EIIP. 

When  parties  to  joint  adventure 
are  partners;  what  deemed  part- 
nership name;  misapplication  of 
proceeds  of  note  by  a  partner. 
Mohawk  Nat'l  B'k  «.  Van  Slyck, 
29  Hun,  188. 

Between  husband  and  wife.'  12 
Alb,  AT.  C7.  304,  n. 

Assignment  of  firm  assets  by  one 
partner  to  pay  firm  debt.  Avery 
c.  Fisher,  28  Hun,  508. 

Partner  assuming  mortgage  on 


\ 
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conveyance  to  firm  after  general 
assignment.  Payne  o.  Smith,  28 
Hun,  104. 

Renewal  of  lease  by  one  partner; 
trust  in  favor  of  firm.  Spiess  o. 
Rosswogg,  48  Super.  Ct»  {J.  d:  S.) 
135. 

Liability  as  partner  by  estoppel. 
Pringle  v.  Leverich,  48  Super,  Ct. 
(J.  <fc  S.)  90. 

Cluini  against  estate  of  deceased 
partner;  settlement  of  partnership 
affairs;  parties.  Arnold  9.  Arnold, 
90  iV.  r.  580. 

Limited;  invalid  preference  to 
creditors  by  special  partner. 
George  v.  Grant,  28  ffun,  69. 

Liability  of  special  partner  for 
unlawful  withdrawal  of  firm  cap- 
ital; when  liable  to  be  treated  as 
general  partner.  Bell  v.  Merrifield, 
28  Ilun,  219. 

Dissolution;  actual  notice  there- 
of; remaining  partner's  indorse- 
ment in  firm  name.  National  Shoe 
&  L.  B'k  of  N.  Y.  V,  Herz,  89  N. 
T,  629. 

General  assignment  by  partner 
works  dissolution;  solvent  partners 
may  wind  up  business,  may  give 
preferential  cliattel  mortgage;  re- 
ceiver. Ogden  tJ.  Arnot,  29  HuUf 
146. 

Business  continued  after  death 
of  partner;  agreement  therefor  in 
articles;  accounting  for  profits. 
Wilson  V.  Simpson,  89  Iff.  Y.  619. 
Notice  to  one  when  notice  to  all 
after  dissolution.  Marietta  & 
Cincinnati  R.  R.  Co.  v.  Mowry, 
28  Hun,  79. 

PAWNBROKERS. 

Regulated  in  cities  of  over 
200,000  inhabitants.  L.  1883,  p. 
508,  0.  839. 


PAYMENT. 

After  suit  brought;  effect;  costs. 
Moffatt  V.  Henderson,  48  Super. 
Gt.  (J.  d  8.)  449. 

Of  prior  incumbrance  by  subse- 
quent incumbrancer  not  intended, 
but  purchase.  Day  t?.  Strong,  29 
Hun,  505. 

In  obedience  to  order  in  supple- 
mentary proceedings,  when  no 
defense;  duty  to  disclose  claim. 
Wright  V.  Cabot,  89  N.  T,  570. 

PENAL   CODE.. 

§§  129,  130.     12  Abb.  N.  C.  478. 

§  259,  et  seq.  (amended  by  L. 
1883,  c.  358).     13  Abb.  JV.  C.  455. 

§  263  (amended  by  L.  1883.  c. 
308).     12  Ahb.  N.  C.  436,  446,  458. 

§  266.     12  A1^.  N.  C.  447. 

§§  263,  265,  266,  267,  270,  276, 
277,  amended  by  L.  1883,  p. 
541,  c.  358. 

§276,  amended  by  L.  1883,  p. 
459,  c.  302. 

§  714.     28  Hun,  150,  155. 

PIERS. 

Slips,  &c.,  in  N.  Y.  City.  L. 
1875,  c.  249,  amended  by  Z.  1883, 
p.  616,  c.  435. 

PILOTS. 

Board  of  commissioners  in  N.  Y. 
City.  Consolidation  Act,  §§  2093- 
2097,  amended  by  L.  1884,  p.  319, 
c.  276,  §§  30-34. 

PLACE  OP  TRIAL. 

When  action  not  "  to  recover 
chattel  distrained "  within  Code 
Civ.  Pro.  §983;  requisites  of  affida- 
vit to  change  venue.  Ackerman 
V,  Delude,  29  Han,  137. 

Action  against  ^  national  bank. 
Talmage  «.  Third  Nat.  B'k  of  N. 
Y.,  27  Hun^  61. 
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PLEADING. 

Complaiat  in  replevin  by  de- 
frauded seller;  prayer.  Thompson 
V.  Strauss,  29  Ilun,  256. 

—-For  money  had  and  received. 
Everitt   v.  Conklin,  90  N.  F.  045. 

—  To  ri'cover  of  city  money  paid 
for  certiHcat<'s  of  sale  for  unpaid 
taxes,  where  assessment  was  void. 
Brevoort  v.  City  of   Brooklyn,  89 

N.  r.  128. 

—  In  creditor's  suit;  prayer  for 
relief.  Murtha  t?.  Curley,  12  Abb. 
N,  a.  12;  8.  C,  90  iV.  F.  372; 
reversing  47  Super.  Ct.  {J.  dt  8.) 
893. 

—  For  negligence ;  allegation  of 
want  of  contributory  negligence, 
when  unnecessary.  Melhado  v. 
Poughkeepsie  Transp.  Co.,  27 
Bu7i,  99. 

—  By  ofScer  of  corporation  in 
action  for  salary.  Williamson  v. 
Nat.  Ehctric  Light,  &c.  Co.,  48 
Super.  Ct.  (J.  &  iS.)  541. 

—  In  action  by  municipal  em- 
ployee for  salary.  Brandt  r. 
Mayor,  &c.  of  t^.  Y.,  48  Su-ger. 
Ct.  {J.  &  8.)  293. 

—  Again.Ht  stockholder  of  manu- 
facturing corporation;  anticipating 
defense.  Wheeler  t>.  Millar,  90  iV. 
Y.  353  (affirming  24  Bun,  541); 
McMaster  v.  Davidson,  29  Jlun, 
542. 

—  By  stockholder  for  withhold- 
ing dividends.  Brown  v.  Bullalo, 
N.  Y.  &  Erie  R.  R.  Co.,  27  Bun. 
343. 

—  To  redeem  from  foreclosure 
of  railroad  mortgage;  action  not 
miiintained  to  set  aside  sale  as 
fraudulent.  Harpending  v.  Mun- 
Bon,  91  iV:  Y.  650. 

—  In  action  for  assault  alleging 
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entry  on  plaintiff's  premises;  title 
to  land  not  in  issue.  Lnugdon 
c.  Guy,  91  JV:  7.  660. 

—  In  action  on  bond  of  bank 
cashier;  assigning  breach.  Bost- 
wick  V.  Van  Voorhis,  91  JV*.  Y. 
35.3. 

For  conversion  of  chattels  mort- 
gaged; default  in  payment.  Mal- 
colm V.  O'Reilly,  89  X.    Y.  156. 

—  For  conversion  of  notes. 
Hynes  v.  Patterson,  28  Bun,  528. 

In  action  to  vacate  assessment. 
Knapp  V.  City  of  Brooklyn,  28  Bun, 
500. 

—  On  contract  fraudulently 
contracted.  Howe  v.  Patterson,  48 
Super.    Ct.  {J.  d  8.)  249. 

—  In  ejectment  by  tenant  in 
common.  Smith  v.  Long,  12  Abb. 
N,  C.  113. 

—  (Criminal.)  For  adulteration 
of  food  or  drugs;  variance  in. 
People  V.  Fulle,  12  Abb.  N.  C.  19(5. 

—  In  action  to  enjoin  pledgee  of 
stock  from  voting  on  it  (form). 
McHenry  v.  Jewett,  90  iV.  Y.  58. 

—  Allegation  of  mortgagee's  in- 
terest under  fire  policy.  Velie  v. 
Newark  City  Ins.  Co.,  12  Abf).  N. 
C.  309  n. 

—  In  action  to  establish  a  will; 
non-residence  of  testator.  Young- 
er V.  Duffie,  28  Bun,  242. 

Prayer  for  damages.  Scbultz  v. 
Third  Ave.  R.  R.  Co.,  89  iV.  Y. 
242. 

When  causes  of  action  must 
affect  all  the  defendants ;  defective 
amended  pleading.  Pracht  v. 
Ritter,  48  Super.  Ct.  {J.  <fe  8.)  509. 

Uniting  several  causes  of  action; 
when  complaint  does  not  state 
cause  of  action;  prayer;  alleging 
existing  judgment  for  the  proper 
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relief  on  the  facts;  demurrer. 
Edson  V.  Girvan,  29  Hun,  422. 

Od  cause  of  action  in  several  or 
alternative  forms.  Velie  v.  Newark 
(;ity  Ins.  Co.,  12  Abb,  N.  0.  309,  n. 

Answt?r  omitting  to  deny  alleg- 
ations. (Action  on  promissory 
note.)  Fleischman  v.  Stern,  90 
N.  Y.  110;  affirming  24  Hun,  265. 

General  denial  in  action  for  loan ; 
proof  of  loan  as  agent..  Eoehler 
«.  Adler,  91  N.  Y.   657. 

Wliat  not  suffioient  plea  of  stat- 
ute of  limitations.  Budd  v.  Walk- 
er, 29  Uun,  344. 

Action  for  goods  sold ;  admission 
of  quantity.  Moore  «.  Betz,  90  N. 
T.  069, 

What  defendant's  pleading  must 
show,  where  he  claims  the  right  to 
opuu  and  close.  (Action  for  goods 
sold  and  delivered.)  Claflin  p. 
Baere,  2S' Hun,  204. 

Adverse  possession  as  defense  in 
ejectment  must  be  pleaded. 
Hanse  v.  Mead,  27  Hun,  102. 

Tender;  amendment  of  answer 
after  trial.  (Foreclosure.)  Siden- 
berg  V.  Ely,  90  N.  T.  257;  S.  C,  11 
Abb.  N.  C.  354. 

When  allegation  in  answer  of 
insufficiency  of  complaint,  not  a 
demurrer.  Bernard  v.  Morison,  29 
Hun,  410. 

Supplemental  complaint,  when 
leave  to  serve  refused.  Holly  v. 
Graf,  20  Hu?i,  443;  Ervin  v.  Oregon 
Ry.  Co.,  2S  Hun,  269. 

Counter-claim  for  eviction. 
(Action  for  rent.)  Boreel  v.  Law- 
ton.  90  iV.  F.  293. 

—  For  failure  to  account,  when 
not  sustained.  Gruman  v.  Smith, 
48  Stipet:  Ct.  {J.  dkS.)  513. 


criminal  conversation.     Shaffer  v. 
Holm,  28  Hun,  264. 

Motion  to  make  answer  more 
definite  and  certain;  how  decided. 
Hopkins  v.  Hopkins,  28  Hun,  4*^6. 

Motion  to  strike  out  :is  irrelevan; 
and  redundant,  when  denial. 
Eaton  «.  Burnett,  48  Super.  Ct. 
{J.  dt  8,)  548. 

Amendment  of  answer  on  trial; 
service  of.  Lane  t.  Ha v ward.  28 
Hun,  683. 

Amendment  on  trial.  (Action 
against  sheriff.)  Bernheim  t. 
D«ggett,  12  Abb.  N.  C.  316. 

PLEDGE. 

Of  railroad  shares;  right  of 
pledgee  to  vote;  temporary  injunc- 
tion. McHenrv  v.  Jewel t,  90  X. 
V.  58;  reversing  26  Hun,  453. 

To  secure  specific  debt;  lien  for 
other  claims.  (Action  for  conver- 
sion.) Wyckoff  T.  Anthony,  90 
AT  r.  442. 

Wrongful  pledge  of  notes  by 
brokers;  right  to  collect  and  apply 
proceeds.  (Action  for  accounting, 
etc.)  Farwell  «.  Importers  & 
Traders'  Nat.  B'k,  90  N.  T.  483; 
affirming  47  Super.  Ct.  {J,  <j&  S.) 
409. 

When  refusal  to  return  not  a 
conversion.  Cass  v.  Higcnbotham, 
27  Hun,  406. 

POLICE 

/" 

Removal  of  police-captain  for 
misconduct.  People  ex  rel,  Riley 
V.  Jourdan,  90  N.  T.  53. 

POOR. 

Audit  of  bill  of  attorney  for 
services  in  bastardy  proceeding; 
when  conclusive.     Neary  «.  Robia- 
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Overseers  may  not  borrow 
money.  Dcnniston  v.  Trimmer, 
27  ffwi,  393. 

PRINCIPAL  AND  AGENT. 

Implied  authority  of  agent  to 
employ  broker.  Lamson  v.  Sims, 
48  Super.  Ct.  (J.  dt  S.)  281. 

Power  of  attorney  to  brokers; 
pledge  of  stock  for  specific  loan  to 
principal;  pledgee's  notice  of 
limitation  of  authority :  banker's 
lieu.  (Pledgor'^s  action  against 
pledgee  for  conversion.)  Talmnge 
c.  Third  NatH  B^k  of  N.  Y.,  91  N. 
Y.  531. 

Brokers  to  buy  bonds  taking 
commission  from  sellers.  Levy  v. 
Loeb,  89  iV.  F.  386. 

Sub-agent  of  factor  of  undis- 
closed principal;  application  of 
proceeds  of  sale  to  factoids  debt. 
Wright  V.  Cabot,  89  N.  T.  570. 

City^  council,  agents  of  city  not 
of  state,  in  authorizing  elevated 
railroad.  (Proceeding  to  punish 
for  contempt.)  People  ex  rel.  Ne- 
gus c.  Dwyer,  90  iV.  F.  402;  affinn- 
ing  27  Hun,  548. 

Undisclosed  principal;  liability. 
Masleraon  v.  Boyce,  29  ffun^  456. 

—  discharged  if  agent  sued. 
Tuthill  V.  Wilson,  90  N.  F.  423. 

President  of  judgment-debtor 
corporation,  not  disqualified  to 
settle,  though  personally  liable. 
(Action  to  cancel  sale  of  patents.) 
Sheldon  Hat  Blocking  Co.  v, 
Eickemeyer  Hat  Blocking,  <&c.  Co., 
90  N.  r.  607. 

PRINCIPAL  AND  SURETY. 

Surety's  liability  limited  by  re- 
citals in  bond.  (Action  on  bond.) 
National  Mech.  Banking  Assoc,  v. 


Conkling,  90  N,  Y.  116;  affirming 
24  Hun,  496. 

Vendor's  guaranty  of  payment 
of  bond  and  mortgage;  neglect  to 
sue.  (Action  to  foreclose.)  New- 
comb  V.  Hale,  90  N.-  Y.  326. 

Agreement  that  defendant  in 
action  shall  be  amenable  to  piDccH^ ; 
surety's  liability  conditional  on 
issue  of  process;  due  diligence; 
injury  from  laches:  request  to  de- 
lay.    Toles  V.  Adee,  91  J^T.  Y.  562. 

Primd  facie  liability  of  surety; 
delay  to  prosecute.  People  ??. 
White,  28  /7w/i,  289. 

Usurious  extension  to  prinripnl; 
surety's  notice  to  collect.  Denick 
©.  Hubbard,  27  Hun,  347. 

Surety  for  actuary  of  bank  after 
official  term  expired.     Jennery  t>. 
Olmstead,  90  iV;  Y.  363;  reversing. 
12  Weekly  Dig.  379. 

Cashier's  bond;  bank's  knowl- 
edge of  misconduct;  surety's 
notice  of  refusal  to  continue  as 
such.  Bostwick  ©.  Van  Voorhis, 
91  N.  Y.  353. 

PROHIBITION  (Wbit  of). 

Allowance  discretionary,  not 
matter  of  right  People  ex  reL 
Adams  c.Westbrook,  89  iV.  Y.  162. 

PROMISE. 

To  pay  grantor's  debts  in  con- 
sideration of  conveyance  of  lands. 
Kingsbury  «.  Earle,  27  Hun,  141. 

PRISONS. 

Prison  contracts  regulated.  L. 
1883,  p.  69,  c.  83. 

Overcrowding  jails  in  N.  Y. 
city  prohibited.  L,  1888,  p.  697, 
c.  508. 
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QUESTIONS     OF     LAW    AND 
FACT. 

Duty  of  master  to  servant,  a 
question  of  law.  48  Sujjer.  Ct.  (J. 
d  8.)  460. 

Duty  of  citizen,  always  a  ques- 
tion of  law.  Eccles  v.  Dnrragh, 
48  Super.  Ct.  (J.  dt  S.)  528. 

Whether  biger-beer  is  intoxi- 
cating. People  «.  Schewe,  29  Hun, 
122. 

Alteration  in  bond,  when  made. 
Pease  «.  Barnett,  27  Mu/iy  378. 

RAILROADS. 

Election  of  directors;  reduction 
of  number.  Vandenburgh  v. 
Broadway  Underground,  &c.  R'y 
Co.,  29  Hun,  348. 

Who  may  apply  to  set  aside  sham 
election  of  directors.  Matter  of 
Syracuse,  &c.  R.  R.  Co.,  91  JV.  7.  1. 

Damages  for  lands  taken,  how 
estimated ;  technical  error  in  admit- 
ting evidence,  when  disregarded; 
excessive  award.  Matter  of  N.  Y., 
Lackawanna  &  W.  R.  R.  Co.,  27 
JETwn,  110. 

—  Prospective  city  lots.  Mat- 
ter of  N.  Y.,  Lackawanna  &  W.  R. 
R.  Co.,  27  Hun,  151. 

—  Evidence;  error,  when  not 
cured.  N.  Y.,  Lackawanna  &  W. 
R.  R.  Co.,  V.  Hnskin,  29  Hun,  1. 

—  Opinion  of  witnesses.  Matter 
of  N.  Y.,  West  Shore  &  B.  R.  R. 
Co.,  29  Hun,  609. 

Appraisal  of  damages ;  when  re- 
hearing directed;  absence  of  land 
ovrner.  Matter  of  N.  Y.,  Lacka- 
•wanna  &  W.  R.  R.  Co.,  29  Hun, 
602. 

Acquiring  lands  under  water; 
notice.  Matter  of  N.  Y.,  West 
Bhore,  &c.  R'y  Co.,  29  Hun^  269. 


—  Petition;  irrelevant  raaiter. 
Matter  of  N.  Y.,  West  Shore,  &c. 
R'y,*  27  ^«n,  57. 

Taking  lands;  damages  for  ob- 
structing access  to  river;  report; 
review;  waiver  of  appeal.  Matter 
of  N.  Y.,  West  Shore  &  B.  R.  K. 
Co.,  29  Hun,  64G. 

Right  of  eminent  domain  exer- 
cised upon  turnpike  compmy. 
Matter  of  N.  Y.,  West  Shore  &  B. 
R'y  Co.,  28  Hun,  472. 

Acquisition  of  lands  and  le:ise- 
hold  estiitos;  rules  for  estimating 
damage;  new  appraisment  order- 
ed. N.  Y.,  West  Shore  &  B.  R'y 
Co.  V.  Bell,  28  Hun,  426. 

Ui^e  of  streets.  (Action  for 
damages  for  obstruction.)  Greene 
V.  N.  Y.  Central,  &c.  R.  R.  Co.,  12 
Abfi.  N.  C.  124;  Peyser  v.  N.  Y. 
Elevated  R.  R,  Co. ,  Id.  276. 

Use  of  lands  taken  for  restau- 
rants, drug  store,  etc.;  forfeiture; 
opening  highway  across  depot 
grounds;  adjudication  as  to  land 
necessary  in  proceedings  to  con- 
demn. Prospect  Park,  &c.  R.  R. 
Co.  V.  Williams,  01  N.  7.  553. 

Incidental  power  of  erecting  en- 
gine-houses, &c.  Cogswell  c.  N. 
Y,  New  Haven,  &c.  R.  R.  Co.,  48 
Super.  Ct.  (J.  d  S.)  31. 

Crossing  highway ;  restoration 
by  building  bridge.  (Indictment 
for  nuisance.)  People  v.  N.  Y., 
New  Haven,  &c.  R.  R.  Co.,  89  iV. 
7.  266. 

Order      authorizing       high  w  Ay 

crossing,  when  refused.      Osborne 

V.  Jersey   City  «&  Albany  R*y  Co., 

27  Hun,  589. 

Petition    to    change    proposed 

*  Reversed  in  89  N,  71  458. 
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route;  crossing  tracks.  Matter  of 
Lake  Shore,  &c.  R.  R.  Co.,  89  N. 
r.  442. 

Terminus;  separate  roads;  filing 
map;  riglit  to  use  steam  relin- 
quiiihcd;  contract  between  two 
corporations  for  use  of  road ;  pur- 
chase on  foreclosure,  and  sale  to 
existing  corporation.  (Action  by 
attorney-general  to  restrain  oper- 
ation of  railroad.)  People,  v. 
Brooklyn,  F.  &  C.  I.  R'y  Co.,  89 
N.  r.  75. 

Power  to  consolidate.  (Action 
to  enjoin  consolidation.)  People 
«.  Boston,  Hoosac  Tunnel  &  West- 
ern R'y  Co.,  12  Abb.  K  C.  230. 

L.  1850,  c.  140,  §  16,  as  to  pro- 
ceedings of  commissioners,  amend- 
ed by  L.  1883,  p.  661,  c.  382. 

L.  1875,  c.  108,  §  1,  as  to 
consolidation,  amended  by  L.  1883, 
p.  565,  c.  387. 

L.  1882,  c.  358,  as  to  board  of 
railroad  commissioners,  amended 
in  §§  12,  14  by  L,  1883,  p.  665,  c. 
388. 

Qeneral  act  amended;  drinking 
water  to  be  kept  in  cars;  number 
of  directors  of  roads  shorter  than 
twenty  miles.  L.  1883,  p.  36,  c. 
46. 

L.  1879,  c.  293,  §  6,  as  to  narrow 
gauge  roads,  amended  by  L.  1883, 
p.  563,  c.  384. 

L,  1850,  c.  140,  §  83,  as  to  re- 
duction of  rates,  &c.,  amended  by 
L.  1883,  p.  661,  c.  381. 

Rates  of  fare  on  certain  narrow 
gauge  roads.  L.  1883,  p.  664,  c. 
386. 

Lease,  conditional  sale,  &c,,  to 
be  recorded;  locomotives  and  cars 
to  be  marked.  L.  1883,  p.  662,  c. 
383. 

Duties  concerning  crossings, 
and  to  lessees  living  thereat.  Mc- 
Dermott  v.  N.  Y.  Central,  «&c.  R. 
R.  Co.,  2SIIun,  825. 

Duty  to  give  warning  at  cross- 


ings.    Byrne  v.  N.  Y.  Central,  &c. 
R.  R.  Co.,  2S  Hun,  488. 

Defective  fence  or  cattle  gunrd ; 
notice.  Hodge  v.  N.  Y.  Centrrtl, 
&c.  R.  R  Co.,  27  Hun,  394. 

Ticket  good  for  **  continuous 
passage,"  over  different  roads, 
and  to  be  **  used  "  on  or  before 
day  named.  (Action  for  ejecting 
passenger.)  Auerbach  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  89  N.  Y. 
28  J. 

Construction  of  ticket;  riglit  to 
'*stop-over."i  Kelsey  ».  Michigan 
Central  R.  R.  Co.,  28  Hun,  460. 

Compelling  passenger  to  pay 
fare  or  produce  ticket.  (Action 
for  false  imprisonment.)  Lynch 
V.  Metropolitan  El.  Ry.  Co.,  90  iV. 
r.  77 ;  affirming  24  Hun,  506. 

REAL  PROPERTY. 

Alluvion:  additions  by  shifting 
of  inlet  not  accretions;  applicatioa 
of  law  of  accretion ;  reappearance 
of    submerged    lands.     Mulry    «.  • 
Norton,  29  //««,  660. 

Tenancy  by  entirety  not  nbol- 
ished ;  husband  and  wife.  Bertles 
V.  Nunan,  12  Abb.  JV.  C.  282. 

Title  by  letters  patent   to  lands 
under      water;      oyster      fishery. 
(Action  for   trespass.)     Robins  u.  ^ 
Ackerly,  91  N.  Y.  98. 

What  passsos  by  deed  as  ap- ; 
purtenant.  (Ejectment.)  Arm- . 
strong  V.  Du  Bois,  90  N.  Y.  95. 

RECEIVER. 

Of  partnership;  notice  to  non- 
resident partner.  Alford  9. 
Berkele,  29  Hun,  633. 

Power  of  TUfifAwev  ^pendente  lite  in 
action  to  dissolve  partnership. 
Ogden  V.  Arnut,  29  Hun^  146. 
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Of  estate  of  decedent,  when  su- 
preme court  has  not  jurisdiction  to 
appoint.  Matter  of  Hancock,  27 
Hun,  575. 

May  be  appointed  in  foreclosure; 
ground.  Hollenbecku.  Donell,  29 
Hun,  94. 

Duration  of  appoiutmeut  during 
existence  of  final  judgment.  Rod- 
hourn  p.  Utica,  &c.  R.  R.  Co.,  28 
Hun,  369. 

In  creditor's  suit;  death  and  ap- 
pointment of  successor.  (Motion  to 
Sttt  aside  appointment.)  Nicoll  v. 
Boyd,  90  JV:  r.  516. 

Summary  order  for  payment  by; 
retention  for  commissions.  Gals- 
ter  V.  Syracuse  Sav'gs  B'k,  29  Hun, 
594. 

Of  corporations.  L,  1883,  p. 
558,   c.  378. 


REDEMPTION. 

From  forfeiture  of  lease.  Horton 
c.  N.  Y.  Central,  &c.  R.  R.  Co.,  12 
Ahb.  N,   G.  30. 


RECORDS. 

Preservation,  transcribing,  &c., 
in  N.  Y.  City.   L,  1883,  p.  43,  c.  57. 


RECORDING  DEEDS. 

Recorded  defective  deed,  to 
whom  notice.  Grandin  v,  Hernan- 
dez, 29  Hun,  399. 

Constructive  notice  to  second 
mortgagee  of  covenant  to  insure  in 
first  mortgage.  Dun  lop  v.  Avery, 
89  JV.  Y.  593. 

•Vssignee  of  mortgjige  not  charg- 
iible  with  notice  of  its  assumption. 
Mead  ».  Parkin-,  29  Hun,  62. 

Actual  iiotrcii  of  unrecorded  in- 
cumbrance; wliat  insufiicient.  Ril- 
ey V.  Hoyt,  29  Hun,  114. 

Orders  under  which  lands  are 
acquired  for  water- works  to  be  re- 
corded.    L.  1883,  p.  224,  c.  216. 


REFERENCE. 
Action  for  conversion  not  refer- 
able.    Clark  V.    Candee,   29  Hun^ 
139. 

Wiiat  partnership  cases  are  refer- 
able; actions  involving  account. 
Rutty  V.  Person,  12  AOb.  J^.  0. 
352;  StrenttJ.  Rothschild,  Id,  383. 

Attorney's  action  for  divorces; 
when  referable.  Davies  u.  Walsh, 
48  Super.  Ct,  {J,  &  S.)  515;  Menitt 
V.  Vigelius,  28  Hun,  420. 

Of  claim  against  decedent's  es- 
tate ;  power  of  court  to  review  re- 
port. Raynor  t>.  Laux.  28  Htin^ 
35. 

Up<m  motion  to  make  answer 
more  definite  and  certain.  Hopkins 
V,  Hopkins,  28  Hun,  436. 

To  ascertoin  plaintiff's  resources 
in  respect  to  alimony  pending  ac- 
tion for  separation.  Maxwell  v. 
Maxwell,  28  Hun,  566. 

To   determine   compensation   of 
receiver    of    insolvent     insurance 
company;  fees.     Attorney  Gen'l  d. 
Continental  Life  Ins.  Co.,  27  Haa^ 
524. 

Attorneys  being  referee  in  each 
other's  action;  waiver  of  objec- 
tion. Carroll  v,  Lufkins,  29  Hun^ 
17. 

Misconduct  of  referee  in  asking 
extra  com{>ensation  after  submis- 
sion of  cause;  setting  tiside  report; 
delay  to  move.  Greenwood  «, 
Marvin,  29  Hun,  99. 

RELIGIOUS   CORPORATION. 
Defined ;    Episcopal    churches ; 
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qualification  of  voters.  People  ez 
rel.  Sturges  v.  Keese,  27  Hun, 
483. 

Power  of  trustees  of  free  church 
to  remove  person  from  scat;  effect 
of  "church  members"  withdraw- 
ing haud  of  fellowship.  Sheldon 
f),  Vuil,  28  Hun,  354. 

SAFE    DEPOSIT    COMPANIES. 

L.  1875,  c.  613,  §  1,  as  to  incor- 
poration,  &c  ,  amended  by  L. 
1883,  p.  308,  c.  273. 

L.  1875,  c.  613,  §  3,  as  to  trus- 
tees, &c.,  amended  by  L,  1883,  p. 
607,  0.  338. 

SALES. 

When  title  passes  to  goods  manu- 
factured under  contract ;  shipment. 
(Action  against  sheriff  for  attach- 
ing.) Smith  V.  Edwards,  29  Ilurij 
493. 

—  (Replevin  against  sheriff.) 
Porter  Manufacturing  Co.  v.  Ed- 
wards, 29  Hun,  509. 

Delivery;  defeasance.  Fowler 
c.  Haynes,  n  K   T.  346. 

When  acceptance  does  not  con- 
clude buyer.  McArdle  v.  Atha, 
^9  Hun,  219. 

Conditional  sale;  hondjide  pur- 
chaser from  buyer.  Hintermister 
t».  Lane,  27  Hun,  497. 

Entirety  of  contract;  what  does 
not  estop  buyer  from  claiming 
full  delivery.  Hill  v.  Heller,  27 
Hun,  416. 

Condition  precedent  as  to  time  of 
delivery,  waiver.  Gray  v.  Dela- 
ware, Lack.,  &c.  R.  R.  Co.,  48 
Super,  Ct.  (/.  (fc  8.)  121. 

Representations  to  value  or 
price  \  eave^it  emptor.  McMillan  o. 
Arthur,  48  Super,  Ct.  (J.  db  S.)  424. 

Of  seed ;  buyer^s  duty  to  exam- 


ine. 
355, 


Fox   V.    Everson,    27    Han, 


Credit,  when  avoided  by  fraud 
of  buyer.  Arnold  v.  Shapira,  29 
Hun,   479. 

Waiver  of  credit;  action  pre- 
mature. Keller  v.  Strasburger,  90 
iV.  r,  379;  affirming  23  Hun, 
635. 

Resale  at  auction  on  notice;  title 
of  second  purchaser;  damages  for 
failure  of  title.  O'Brien  v,  Jones, 
91  N.  Y.  193. 

Seller  retaking  from'frautlulent 
buyer;  replevin;  offer  to  return 
note  taken  for  price.  Green  v. 
Smith,  29  Hun,  166. 

SAVINGS    BANKS. 

Preference  of  creditors  of  insol- 
vent, over  depositors.  People  «. 
Mechanics'  &  Traders'  Sav.  Inst. 
28  Hun,  375. 

Title  to  deposit  in  trust  for  an- 
other; error  in  name  of  benefici- 
ary. Willis  V.  Smyth,  91  N.  T. 
297. 

Deposit  by  imsbnnd  and  wife ; 
payment  to  husband *s  receiver. 
Galster  v.  Syracuse  Sav'gs  B'k,  29 
Hun,  594. 

Joint  deposit;  death;  action  by 
survivor.  Mulcahey  «.  Emigrant 
Industrial  Savings  B'k,  89  JV:  T. 
485. 

SECURITY  FOR    COSTS. 

In  action  for  penalty  under  ex- 
cise law.  Commissioners  of  Excise 
V.  McGrath,  27  Hun,  425;  Sharp 
V.  Fancher,  29  Hun,  193. 

In    revived  action.     Sullivan  v 

Remington  S.  M.  Co.,  27  Hun,  270 

Guardian  ad  litem;  amount;  de 


1 


552 


ANALYTICAL    INDEX    TO    THE 


lay.   Robertson  v.  BarDum,  29  Huv^ 
657. 

—  Waiver  by  delay  in  moving. 
Weljer  v.  Moog,  13  Abb.  N,  C. 
108. 

SEDUCTION. 

Parent  may  recover,  though  se- 
duction was  accomplished  by  force. 
Lawrence  v.  Speuce,  29  HutIj  169. 

SENTENCE. 

Excessive;  whol«  not  void  if 
separable.  People  ex  rd,  Trainor 
V.  Baker,  89  N,  7.  460. 

SERVICE  (AND  PROOF  OP.) 

When  sufficient  diligence  shown 
to  authorize  publication  of  sum- 
mons. Smith  V,  Mahon,  27  lluriy  40. 

Summons  by  publiculiun ;  service 
when  complete.  (Motion  to  vacate 
judj^ment.)  Market  NatU  B'k  of 
N.  Y.  V.  Pacific  Natl  B'k  of  Bos- 
ton, 89  y.  T.  897. 

Service  of  attachment  upon  exe- 
cutrix pending  contest  of  probate. 
Matter  of  Fhmdrow,  28  Hun,  279. 

Service  of  order  for  trial  of  issues 
in  action  aguinst  corporation  in 
marine  court,  Schlegel  v.  Am. 
Beer  &  Ale  Bottling  Co.,  12  AUb.  JV. 
C,  280. 

Service  of  offer  of  judgment. 
Noonan  o.  Smith,  12  Alh,  N,  C. 
837. 

SERVICES. 

Entire  contract;  forfeiture  of 
compensation  and  waiver  thereof. 
(Action  for  services.)  Paine  c. 
Howells,  90  N.    Y.  660. 

Recital  in  judgment;  informali- 
ty cured.  (Proceding  to  charge 
with  judgment.)  Maples  t).  Mackey, 
89  N.  Y.  146. 


SET-OFF. 

Equitable,  when  allowed.  Coates 
V,  Donnell,  48  Super  Ct,  (J,  <ft  B,) 
46. 

Of  debt  of  principal  against 
agent^s  personal  claim;  agcnt^s 
agreement  to  accept  draft  for  prin- 
cipaPs  debt.  Young  v.  Thurber, 
91  iV:  r.  388. 

Of  debt  to  executor,  against 
claim  against  estate.  Matter  of 
Livingston,  27  Hun^  607.     * 

On  motion.  Goddard  9.  Stiles, 
90  K  Y.  199. 

SHERIFF. 

Sheriffs  cannot  be  deprived  of 
powers  in  favor  of  appointed  offi- 
cer; Const.,  art.  10,  §  1.  Nason  v. 
City  of  Troy,  29  Hun,  176. 

Instructions  from  attorney;  sale 
on  execution.  (Action  for  false 
return.)  Robinson  o.  Brennan,  90 
N,  Y.  208. 

Wrongful  discharge  of  levy; 
defenses.  Dorrance  v,  Henderson, 
27  Hun,  206. 

Releasing  levy  on  receiving  cer- 
tified check.  Adams  .c.  Bowe,  12 
Ahb,  N.  C.  322,  n. 

Indemnitors  substituted  as  de- 
fendants in  action  against.  Hess- 
berg  V,  Riley,  91  JSf.  Y,  377. 

Compensation  for  service  in 
attachment;  plaintiff^s  liability 
therefor.  Woodruff  v.  Imperial 
Fire  Ins.  Co.;  90  N,  r.  521. 

Not  entitled  to  poundage  where 
debtor  dies  in  custody.  Flack  e. 
State  of  N.  Y.,  29  Hun,  286. 

SLANDER. 

Words  spoken  of  hotel-keeper 
in  his  business;  effect  of  ad  mis. 
sion  of  plaiutiff^s  character.  Trim- 
mer v.  Hiscock,  27  Hun,  864. 
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Charging  sale  of  impure  milk; 
special  damage;  customer's  refusal 
to  buy;  punitive  damages. 
Brooks  «.  Harison,  91  N,  7.  88. 

Action  by  married  woman  for; 
name;  joinder  of  liusband  of  de- 
fendant. Trebing  v,  Vetter,  12 
Ahb.  N.  C.  302,  n. 

SLAVES. 

Act  concerning  importation,  &c., 
repealed.     L.  1883,  p.  28,  c.  36. 

SPECIFIC  PERFORMANCE. 

When  refused.  Fitzpatrick  ©. 
Dorland,  27  Hun,  291. 

Refused  when  title  doubtful. 
Lockman  v,  Reilley,  29  ITi/n,  434. 

—  And  where  description  in 
early  deed  is  defective.  Bookman 
V.   Kurzman,  48  Super.    CL  (J,    d 

S.)  178. 

Agreement  to  make  will.  Sher- 
man V.  Scott,  27  Hun,  831. 

STATE. 

Award  of  board  of  audit ;  evi- 
dence.    Swift  V,  State  of  N.  Y.,  89 

j^.  r.  52. 

Liability  on  contract  by  its  offi- 
cers. Danolds  v.  State  of  N.  Y. ,  89 
if.  r.  36. 

STATE  LANDS. 

Provision  for  partition,  sale,  &c. 
X.  1883,  p.  645,  c.  470. 

Sales  of,  in  certain  counties  pro- 
hibited.    L.  1883,  p.  10,  c.  13. 

STATISTICS. 

Of  canal  tonnage.  L,  1883«  p. 
258,  c.  244.  Of  labor,  Id,  p.  537, 
c.  356. 


STATUTES. 

Construction.  Wakefield  v. 
Fargo,  90  iV:  T,  213;  Schlegel  v. 
Am,  Beer  &  Ale  Bottling  Co.,  12 
Abb.  iVT.  a  280. 

—  Intent  of  legislature;  later 
statutes;  repeal  by  implication 
People  ex  rel.  Westchester  Fire  Ins. 
Co.  V,  Davenport,  91  H.   T.  574. 

Construed  to  be  constitutional, 
if  possible.  Sago  tJ.  City  of 
Brooklyn,  89  N.  F.  189. 

Void  in  part,  when  wholly  void. 
People  ex  rel.  Manhattan  Suv'gs 
Inst.  f>.  Otis,  90  N.  Y.  48;  affirm- 
ing 24  Hun,  519;  People  ex  rel. 
Townsend©.  Porter,  90  iV:  Y,  68; 
affirming  26  Hun,  622. 

Repeal  by  implication.  Matter 
of  Curser,  89  JV.  Y.  401. 

—  General  statute  ;  local  act 
(mechanic's  lieu  law).  McKenna 
».  Edmundstone,  91  N.  Y.  231. 

Express  provision  against  repeal 
of  repugnant  statute.  People  «. 
Brooklyn,  F.  &  C.  L  R'y.  Co.,  89 
JH.  Y.  75. 

Effect  of  repeal.  Watson  v. 
Forty-secoud  St.,  &c.  R.  R.  Co., 
48  Super.  Ct.  (J.  d:  S.)  44. 

Permissive  words,  when  regard- 
ed as  mandatory.  Matter  of  Laut- 
erjung,  48  Super.  Ct.  (J.  db  S.) 
308. 

Statutory  remedies,  how  pur- 
sued. (Action  for  specific  per- 
formance.) Mackenzie  v.  Alster, 
12  ^&6.  N.  Clio. 

STAY    OF  PROCEEDINGS. 

Stay  of  sale  in  foreclosure ;  un- 
dertaking. Grow  V.  Garlock,  29 
Hun,  598. 

—  Of  execution;  direction  not 
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to  sell.     Bernheim  v.  Daggett,    12 
Abb,  H.  a  316. 

STEAM   HEATING  COMPA- 
NIES. 

Act  for  protection  of,  amended. 
X.  1883,  p.  240,  c.  237. 

STENOGRAPHERS. 

AppointmcDt,  salary,  &c.  Except 
first  and  second  districts.  Code 
Civ.  Pro.  §  258,  am^d  by  L.  1883, 
p.  224,  c.  21 7. 

For  supreme  court  in  first  dis- 
trict; order  for  copy  of  minutes. 
Code  Civ.  Pro.  §  251,  am'd  by  X. 
1883,  p.  3,  c.  4. 

For  county  court.  Code  Civ. 
Pro.  §  358,  am'd  by  X.  1883,  p. 
575,  c.    403. 

In  county  courts  of  Livingston, 
Niagara,  Monroe  and  Onondaga, 
Code  Civ.  Pro.  §  361,  am'd  by  X. 
1883,  p.  5,  c.  7. 

Order  tliat  minutes  of  testimony 

before  referee  be  filed.     Horrocks 

V.  Thompson,  27  Hun,  144. 

Notes  may  be  treated  as  judge's 
minutes;  apportionment  of  salary 
among  counties.  Code  Civ.  Pro. 
§  1007,  am'd  by  X.  1883,  p.  225,  c. 
218. 

SUBROGATION. 


When  lessee    entitled   to. 
ford  c.  Cobb,  28  Hun,  22. 


Al- 


SUMMARY  PROCEEDINGS. 

Justice  of  the  peace  has  four  days 
to  decide.  Default  of  perform- 
ance of  contract  indorsed  on  lease. 
People  ex  rel.  White  «.  Loomis,  27 
Hurif  328. 

SUMMONS. 

Indicating  Christian  name  by 
initial,  a  mere  irregularity.  Grant 
tj.  Birdsall,  48  Super.  Ct.  (J.  dt  8.) 
427. 


In  action  for  penalty ;  omissioa 
of  reference  to  statute;  waiver. 
Veruon  v.  Palmer,  48  Super,  CL 
{J.  d  S,)  231. 

SUNDAY. 

Penal  Code  amended.     X.  1883, 
p.  459,  c.  302 ;  Id,  p.  541,   c.  358. 

Caring    for    armory;    work    of 

« 

necessity.  People  ex  rel.  Arcli- 
ambault  v.  Supervisors  of  Ulster, 
91  N,  r..  072. 

Statute  construed.  Dinsmore  o. 
Board  of  Police,  12  Abb.  N.  C.  436; 
Manhattan  Iron  Co.  v,  French,  Id, 
446;  Anonymous,  Id.  445,  448. 

SUPERVISORS. 

Adding  property  to  assessment 
roll;  jurisdiction;  liability  of 
supervisor  delivering  roll  and 
warrant  to  collector.  Mai-sh  «. 
Bowen,  12  Abb.  K.  G,  \. 

Legislative  powers;  providing 
county  officers,  clerks  and  assist- 
ants; resolution;  seal.  People  ex 
rel.  Masterson  v.  Gallup,  12  Abb. 
N.  C,  64. 

SUPPLEMENTARY    PROCEED- 
INGS. 

Appointment  of  receiver;  where 
order  filed;  payment  of  costs  by 
one  interested  in  recovery,  how 
enforced.  Fredericks  v.  Niber, 
28  Hun,  417. 

Against  general  assignee  charged 
with  costs  of  suit;  affidavit. 
Felt  V,  Dorr,  29  Hun,  14. 

Application  of  debtor's  property. 
Goddard  v.  Stiles,  90  JV^.  F.  199. 

Earnings  of  debtor;  effect  of 
restraining  clause  in  order. 
Hancock  v.  Sears,  29  Hun,  96. 

Seat  in  Cotton  Exchange;  re- 
jceiver'a  action  to  redeem;  action. 
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legal    or    equitable.      Powell    v. 
WaldroD,  89  iV.  T.  328. 

Order  for  payment  by  third  per- 
son to  receiver ;  acquiescence; 
jurisdictioa  of  receiver.  Galster 
V.  Syracuse  Savg's  B'k,  29  Hun^ 
594. 

When  order  for  delivery  by 
tliircl  person  refused;  when  riglit 
*'  substantially  disputed,"  MoUer 
V.  Wells,  29  Bu7i,  587. 

SUPREME  COURT. 

Additional  department  and 
justices.     L.  1883,  p.  478,  c.    329. 

Wlien  any  judge  may  stay  pro- 
ceedings in  action  in  first  district. 
Hull  V.  Hart,  27  Hun,  21. 

Jurisdiction  to  appoint  commis- 
sioners of  appraisement  in  matter 
of  street  opening.  Matter  of 
Church»28i7a«,  476. 

SURROGATE'S  COURTS. 

Jurisdiction  in  case  of  erection 
of  new  county,  «&c.  Code  Civ.  Pro. 
§  2479,  amended  by  L,  1883,  p.  42, 
c.  56. 

—  To  construe  will  and  deter- 
mine as  to  payment  of  legacies. 
Matter  of  Verplauck,  91  N.  F.  439 ; 
modifying  27  Uun,  609. 
,  —  As  to  claims  presented  by  ex- 
ecutor. Matter  of  Waldron,  28 
Eun,  481. 

—  To  determine  claim  as  ad- 
ministrator of  another  estate. 
Neilley  v,  Neilley,  89  K  Y.  352. 

—  To  punish  for  contempt; 
non-compliance  with  decree ;  issue 
of  execution.  Matter  qf  Dissos- 
way,  91  iV:  r.  235. 

Production  of  books  and  papers 
in  hands  of  temporary  administra- 
tor.  Matter  of  Stokes,  28  Hui^  564. 


Within  what  time  infant  may 
petition  for  revocation  of  probate. 
Matter  of  Becker,  28  Hun,  207. 

Directing  payments  to  legatees 
pending  contested  probate.  Mat- 
ter of  McGowan,  29  Hun,  247. 

Effect  of  filing  answer  to  merits. 
Matter  of  Macaulay,  27  Hun,  577. 

Surrogate,  when  not  disqualified 
by  possession  of  assets  of  estate 
from  hearing  probate  of  will;  ac- 
quiesence  of  party  impeaching  de- 
cree. Matter  of  Hancock,  91  N.  T. 
284;  reversing  27  Hun,  78. 

Ex  parte  order  not  appealable. 
Matter  of  Johnson,  27  Hun,  538. 

Allowances;  appeal;  limit  of 
amount.  Matter  of  Gray,  27  Hun^ 
455. 

Excessive  allowances.  Freeman 
V.  Hoyt,  27  Hun,  449. 

SUSPENSION   OP    POWER  OP 
ALIENATION. 

As  to  possibility  of  suspension 
invalidating  trust  in  will.  Rad- 
ley  V.  Kohn,  28  Hun,  573. 

Invalidating  trust  in  will;  re- 
mainder. Bailey  «.  Bailey,  28 
Hun,  603. 

Direction  to  executors  to  sell  on 
three  weeks'  notice;  discretion  as 
to  time  of  sale;  legatee  restricted 
to  use  of  income.  (Action  to 
construe  will.)  Robert  v.  Com- 
ing, 89  N,  r.  225. 

Suspension  of  ownership  not 
exceeding  two  lives,  not  invalid- 
iated  by  request  to  complete 
within  specified  time.  Prichard 
V,  Thompson,  29  Hun^  295. 

Investment  of  income  during  a 
life;  devolution  of  fund.  Cook 
V,  Lowry,  29  Hun^  20. 
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TAXES. 

Debts,  howeVer  secured,  personal 
property;  presumption  as  to  con- 
tinuHDce  of  residence.  L.  1883,  p. 
668,  c.  392. 

Pro[)erty  on  boundary  of  town 
and  city.     X.  1883,  p.  518,  c.  342. 

X.  1874,  c.  29G,  as  to  taxes  on 
N.  Y.  &  Oswego  Midland  R.  W. 
Co. ;  application.  Bridges  u.  Su- 
pervisors of  Sullivan,  27  Ilun^  175. 

Exemption.*    L.  1883,  p.  571,  c. 
897. 
Exempt  land;  lease  thereof  and 

erection      of    building  by   lessee. 

People  ex  rd.   Otto  v.  Assessors  of 

Brooklyn,  27  Uun,  559. 

Premium  on  U.  S.  bonds  not 
taxable.  Certiorari  to  review  as- 
Besmeut.  People  ex  rel.  Leonard  v. 
Commissioners  of  taxes  of  N.  Y.,  90 
N.  r.  63. 

Agreement  by  village  to  exempt 
water- works ;  construction  and 
effect.  People  ex  reL  Mills  Water- 
Works  Co.  V.  Forrest,  29  Hun,  548. 

On  insurance  companies.  L. 
1880,  c.  542;  retrospective  effect. 
People  V.  National  Fire  Ins.  Co.,  27 
Hun,  188. 

Fund  represented  by  scrip. 
People  V.  Comers  of  Taxes,  28 
Hu7i,  261. 

Fire  insurance  company,  asses- 
sor's determination ;  deduction  for 
contingent  liability  on  outstanding 
policies;  personal  property  not  ex- 
empt from  taxes  for  local  purposes; 
Z.  1880,  c.  542.  People  ex  rel. 
Westchester  Fire  Ins.  Co.  t>.  Daven- 
port, 91  N.  Y.  574. 

Gas-light  company  a  manufactur- 
ing corporation  within  Z.  1880, 
c.  542,  §  3.  Nassau  Gas-Light  Co. 
«.  City  of  Brooklyn,  89  N,  Y.  409. 


c.  542,  cannot  recover  excess  paid 
through  overvaluation.  Cerbat 
Mining  Co.  v.  State  of  N.  Y.,  29 
Hun,  81. 

Who  liable  for,  as  between  mort* 
gagees.  Mutual  Life  Ins.  Go.  v. 
Sage,  28  Hun^.  595. 

Grantee  of  land  after  assessment 
not  liable.  (Action  against  assess- 
ors for  property  taken  and  sold.) 
Everson  c.  City  of  Syracuse,  29 
Hun,  485. 

Verification  of  assessment  roll; 
warranty  of  validity  of  certificate 
of  sale.  (Action  against  city  for 
money  paid  for  certificate  of  sale 
for  unpaid  taxes.)  Brevoortv.  City 
of  Brooklyn,  89  JV.  V.  128. 

Amending  assessment  roll;  add- 
ing property  after  delivery  to  board 
of  supervisors;  personal  liability 
of  supervisor  delivering  roll  and 
warrant  to  collector.  Marsh  v. 
Bo  wen,  12  4W.  N,  C.  1, 

N.  Y.  city;  correction  of  assess- 
ment roll;  power  of  court  to  cor- 
rect. People  ex  rel,  Twenty-Third 
St.  R.  R.  Co.  V.  Com'rs  of  Taxes, 
&c,  of  N.  Y.,  91  K  r.  593. 

Remedy  of  tax-payer  of  village 
against  invalid  assessment-roll. 
Sherman  v.  Village  of  CUftoa 
Springs,  27  Hun.  390. 

Liability  of  assessors  for  errors 
volnntAry  payment;  vacating  as- 
sessment. Sexton  V.  Pepper,  28 
Hun,  31. 

Remission  of,  in  N.  Y.  City ;  col- 
lection. Consolidation  act,  §§  822, 
845.  853,  861,  918,  926,  amended  by 
L.  1883.  p.  811,  c.  276,  §§5-10. 

Time  to  collect,  extended.  Z. 
1883,  p.  4,  c.  6;  Id,  p.  147,  c.  147. 

Arrears;  L.  1880,  c.  572.  (Man- 
damus) People  ex   reL   Farrar    «. 


Corporation  taxed  under  L.  1880,  O'Eeefe,  90  JT.  Y.  419. 
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Fee  for  collection.  People  ex  rel. 
Qassv.  Lee,  28  Hun,  469. 

Reduction  of  assessment;  inter- 
est. Muyer  v.  Mayor,  &c.  of  N. 
Y.,  28  Hun,  587. 

Sales  of  lands  of  non-residents; 
bidding  in  for  State.  L.  1883,  p. 
641,  c.  404. 

Sale;  affidavit  of  publication; 
compensation  of  publisher. 
Couch  V.  Hayes,  27  Hun,  222. 

Seizure  of  goods  in  possession  of 
tax  debtor;  conditional  sale;  con- 
stitutionality of  act.  Pauly  v. 
Wahle,  29  Hun,  116. 

Power  of  comptroller  to  sell  lands 
in  Kings  county  assessed  to  resi- 
dents ;  notice  to  mortgagees.  Ben- 
nett V.  Peck,  28  Hun,  447. 

Description  of  lands;  ncquiesence 
in  irregularities.  Distribution  of 
award  for  land  for  use  of  railroad. 
Matter  of  N.  Y.  Central,  &c.  R.  R. 
Co.,  90  iVr.  r.  842. 

TELEGRAPH  COMPANIES. 

Right  to  issue  stock  to  purchase 
property  of  otlier  companies. 
Williams  t;.  Western  Union  Tele- 
graph Co.,  48  Super.  Ct.  (J,  <fi  S.) 
349. 

TENANT  FOR  LIFE. 

His  right  to  compel  trustee  to 
account.  Hancox  v.  Wall,  28 
Hun,  214. 

TENDER. 

After  suit;  requisites.  Cass  v. 
Higenbotham,  27  Hun,  406. 

In  foreclosure  by  subsequent  in- 
cumbrancer; payment  into  court; 
costs  and  interest.  Day  «.  Strong, 
29  Hun,  505. 

Not  conclusive  admission  of 
amount  due.    (Pledgor^s  action  for 


conversion.)  Talmage  v.  Third 
Nat^l  B'k  of  N.  Y.,  91  N.  T.  531. 
Must  be  pleaded.  (Foreclosure.) 
Sidenberg*.  Ely,  90  N.  F.  257; 
S.  C,  11  Abb.  N,  a  354. 

TOWNS. 

L.  1875,  c.  180,  creating  boards 
of  town  auditors,  (fee,  repealed, 
except  as  to  certain  towns.  L» 
1883,  p.  38,  c.  48. 

Voting  on  propositions  to  raise 
money.     L.  1888,  p.  130,  c.  122. 

L.  1875,  c.  180,  as  to  town  audi- 
tors, repealed  except  as  to  certain 
towns.     L.  1883,  p.  130,  c.  130. 

Audit  of  town  charges;  tax-pay- 
cr^s  action.  Osterhout  v,  Hyland, 
27  Hun,  167. 

—  Judgment  against  highway 
commissioners  not  a  town  cliargc. 
People  ex  rel,  Everett  v.  Supervis- 
ors of  Ulster,  29  Hun,  185. 

Redemption  bonds  under  special 
act;  time  and  manner  of  issue. 
People  ex  rel.  Supervisors  of  Ulster 
V,  Hardenburgh,  90  N,  Y.  411. 

TRADE-MARKS. 

The  words  "electro-silicon," 
protected.  Electro-Silicon  Co.  v. 
Hazard,  29  Hun,  309. 

Form  of  package,  label,  etc. 
Enoch  Morgan's  Sons  Co.  v,  Trox- 
ell,  89  N,  r.  292. 

On  joint  adventure.  Dow  v. 
Darragh,  48  Super,  Ct.  (J,  <&  8,) 
138. 

Single  sale  of  spurious  article 
sufficient  to  sustain  injunction. 
Low  V.  Hart,  90  N,  T.  467. 

TRESPASS. 

Disconnecting  street  gas-main; 
license  of  owner  of  premises 
Poughkeepsie  Qas  Co.  v.  Citizens' 
Qas  Co.,  89  N.  T.  498. 
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TRIALS. 

Demand  for  jury;  equitable  ac- 
tion. Powell  t).  Waldron,  89  iV: 
r.  328. 

Jury;  action  for  accounting  and 
payment.  Farwell  v.  Importers'  & 
Traders*  Nat.  Bk.,  90  iV.  T.  483; 
&Wfr  47  Super.  Ct.    {J,  d  S.)  409. 

Place;  notion  against  natiopal 
bank.  Talmage  v.  Thii-d  NatU  B'k 
of  N.  Y.,  91  iV.  Y.  61. 

Noticing  equitable  action  for  jury 
term;  waiver.  (Creditor's  suit.) 
Murtha  v.  Curley,  12  Abb.  JV.  G.  12; 
S.  C,  90  N,  F.  372;  reversing  47 
Super.  Ct.  (J.  db  S.)  393. 

Notice  of,  necessary  between  co- 
defendants.  Edwards  v.  Wood- 
ruff, 90  K  T.  396. 

Placing  cause  on  preferred  calen- 
dar; necessary  facts  must  appear; 
ordering  nunc  pro  tunc.  Matter  of 
Dissosway,  91  iV.  Y.  235. 

Right  to  open  and  close,  and 
what  defendant's  pleading  must 
show^  to  entitle  him  to  that  right. 
Chiflin  V.  Baere,  28  Hun,  204. 

Framing  special  or  feigned  is- 
sues. Rutty  V.  Person,  12  Abb. 
N.  a  352. 

— ^  And  directing  verdict. 
Browne  v.  Murdock,  12  Abb.  N",  C. 
860. 

Motion  to  strike  out  testimony. 
Sherman  v.  Scott,  27  Hun,  331. 

Striking  out  answer  objection- 
able in  part.  Waldele  v.  N.  Y. 
Central,  &c.  R.  R.  Co.,  29  Hun,  35. 

Motion  to  dismiss  complaint 
equivalent  to  submission  of  facts 
to  court;  stipulation  as  to  facts 
does  not  preclude  further  testi- 
mony. Dillon  0.  Cockroft,  90 
N.  Y.  649. 


When  nonsuit  proper  in  action 
for  negligence.  Callahaa  «. 
Sharp,  27  Hun,  85. 

Improper  exclusion  not  cured  by 
testimoney  to  the  contrary,  Dus- 
enbury  v.  Dusenbury,  48  Super. 
Ct.  (J.  <fe  S.)  205. 

—  Nor  by  cross-examination. 
People  V.  Callahan,  29  Bun,  580. 
Referee  receiving  evidence  and 
reserving  decision  as  to  admissibil- 
ity. Trimmer  v.  Trimmer,  90  N. 
Y.  075. 

Objection,  wheu  too  general. 
People  V.  Schcwe,  29  Huti,  123. 

Specific  objection,  when  bind- 
ing. Mitchell  V.  Jarrett,  48  Super. 
Ct.  (J.  d;  S.)  526. 

Specifying  objection  to  one  of 
two  contracts  in  suit.  Washburn 
&  Moen  ManTg  Co.  tj.  Wilson,  48 
Super.  Ct,  (J.  dtS.)  159. 

Objections  and  exceptions  in 
criminal  cases.  Dunn  v.  People, 
27  Hun,  272. 

Raising  objection  of  privileged 
communication  in  action  for  libel. 
Brooks  V.  Harison,  91  iV.  Y.  83. 

Exceptions  on  trial  of  questions 
of  fact  in  equity  action,  when  pre- 
sented for  review.  Cbapiu  v. 
Thompson,  89  JST.  Y.  270. 

Exceptions  heard  at  general 
term ;  what  questions  may  be  exam- 
ined. Amy  «.  Stein,  48  Super,  Ct. 
(J.  d  S.)  212. 

Request  to  charge  involving  er- 
ror. (On  indictment  for  murder.) 
People  c.  McGloin,  12  Abb.  JV,  (7. 
172. 

Proper  terms  of  charge  in  mur- 
der case.  People  v.  Mangano,  29 
Huuy  259. 

Instruction  as  to  effect  of  finding 
fraud;  body  execution.  (Actio u  for 
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goods  sold.)  Keller  v.  Strasburger, 
90  iV.  r.  379 ;  affirming  23  Hun,  625. 

Refusal  to  charge  that  there  is 
no  conflict  of  evidence,  when  prop- 
er. Weld  V.  Reilly,  48  Super.  Ct. 
(J.  cfc.y.)531. 

To  disregard  improper  evidence 
admitted  witiiout  objection.  Brad- 
ner  v,  Strang,  89  N.  F.  299: 

When  error  in  charge  not  cured 
by  verdict.  Murphy  v.  Central 
Park,  &c.  R.  R.  Co.,  48  Super.  Ct. 
{J.  (fe  S,)  96, 

Exceptions  to  charge.  Heilman 
V.  Lazarus,  12  Ahb.  N.   C.  19. 

Sanity  of  accused  to  be  submit- 
ted to  jury.  Ostrander  v.  People, 
28  Hun,  88. 

Re-argument.  Fleischman  v. 
Stern,  90  N.  Y.  110;  affirming  24 
Hun,  265. 

Verdict  ;  explanation  by  jury 
Manning  t>.  Port  Henry  Iron  Co., 
27  Hun,  219. 

Disregarding  special  verdict. 
Learned  v.  Tillotson,  48  Super.  Ct. 
(J.  db  S.)  239. 

Motion  to  set  aside  verdict.  Kelly 
c.  Frazier,  27  Hun,  314. 

TRUSTS  (AND  TRUSTEES). 

—  In  personal  property ;  validity ; 
construction  of  instrument.  Brown 
V.  Murdock,  12  Ahb.  iV.  C.  360. 

When  no  trust  arises  in  favor  of 
person  advancing  purchase  price  of 
lands.  Schmidt  «.  Schmidt,  48 
Super.  Ct.  (J.   d  S.)  520. 

Resulting;  statute  of  uses  and 
trusts.  Wood  V.  Mulock,  48  Super. 
Ct.  {J.  dt  S.)  70. 

Wlien  enforced  in  equity.  Better 
V.  Jones,  28  Hun,  492. 

Verbal  agreement  to  bold  land 
for  benefit  of  real  purchaser ;  nom- 


inal owner  not  assisted  in  equity. 
Bobbins  v.  Robbins,  89  K  Y.  251. 

Implied  in  executors,  when  nec- 
essary to  carry  out  purpose  of 
testator.  Robert  v.  Corning,  89 
N.  Y.  225. 

Sustaining  the  valid  of  twotmsts 
in  will.  Radley  v,  Kuhn,  28  Man, 
573. 

Maintenance  of  trust  in  will  as 
to  personalty,  when  invalid  as  to 
realty;  when  invalid  as  a  power; 
disposition  of  estate  as  to  which 
void  trusts  are  created.  Bailey  v, 
Bailey,  28  Hun,  603. 

Accumulation  of  income  during 
minority ;  disposition  thereof.  Biir- 
bour  t>.  De  Forest,  28  Hun,  615. 

When  lapse  of  time  does  not 
bar  enforcement.  Flint  n.  Bell, 
%7  Hun,    155. 

Executors  with  power  of  sale; 
appointment  of  new  trustees;  ter- 
mination of  the  trust.  Farrar  v, 
McCue,  89  iV.  Y.  139. 

Abrogation  by  consent  of  all 
parties.  Lent  v.  Howard,  89  iV. 
y.  169. 

Purchase  of  trust  estate  by 
trustee.  People  v.  Stock  Brokers' 
Building  Co.  of  N.  Y.,  28  Hun,  274. 

Trustee  cannot  take  assignment 
of  bid  from  purchaser  on  foreclos- 
ure of  trust  lands.  Toole  «;.  Mc- 
Kiernan,  48  Sw;;^.  Ct.  (J.dbS.)  163. 

Expenditures  upon  trust  estate; 
when  a  lien.  Fowler  v.  .Mutual 
Life  Ins.  Co.,  28  Hun,  195. 

Trustees'  accounting;  miscon- 
duct; charging  interest  with  annu- 
al rents  and  crediting  disburse- 
ments; vouchers,  computing  value 
of  accumulation;  commissions. 
Cook  V.  Lowry,  2ft  Hun,  20. 

Testamentary    trusts,    how    re- 
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nounced;   liability  for  neglect  of |  (Action  on  note.)    Mans  «.  Chat- 
co-tru5tee.      Earle    v.    Earle,    48  field,  90  iVl  7.    303;    affirming  12 


JSuper.  Ct,  (J.  dh  S.)  18. 

Removal  of   trustee  for  conver- 


WeeUy  Di^.,  268. 
Purchase  of  note  at  diftcount. 


sion   of   trust   funds.      Matter   oftcorningc.  Pond,  29  i/t/n,  129. 


Wiggins,  29  Hun,  271. 
Right  of  life-tenant  to  an   ac- 


Purchase  of  mortgage    at  dis- 
count; bonus  to  gnardian  taking 


coun  ting  from   tmstee.      Hancox  ^^,^^^  ^  g,,^,,  j^^  i„f„„t .  „„,iee 
t,.  Wall.  28  Hun,  214.  „,  ^^^^^  ^^  mortgagor;  griardian's 

To  lease,  manage,  etc. ;  trustees'  ,,„„d.     Fellows  r.  Longyor,  91  S. 
commissions,      how       calculated;  y  324 
second     allowance.       Phcenix    v. 
Phoenix,  28  Hun,  629. 

Commissions  under  distinct 
trusts;  how  computed;  when  a 
charge    upon     income;     trufttee\s 

Clutc  o.  Gould,  28 


right  to  costs. 
Hun,  348. 

Interest  on  commissions;  com- 
pensation of  resigning  trustee; 
where  beneficiary  receives  income 

« 

directly.      Matter    of    Allen,     29 
Hun,  7. 

TURNPIKE  COMPANIES. 

Effect  upon  franchises,  (&c., 
of  construction  of  railroad  crossing 
turnpike  at  a  bridge.  Matter  of 
N.  Y.,  West  Shore  &  B.  R'y  Co., 
28  Hun,  472. 

UNDERTAKINGS. 

On  arrest;  action  thereon;  de- 
mand ;  bankruptcy  of  principal. 
Wilson  «.  Field,  27  Hun,  46. 

On  appeal ;  justification.  (Action 
on  undertaking.)  Manning  v. 
Gould,  90  N,  Y.  476;  reversing  48 
Super,  Ct.  {J.  <fe  51)  387. 

Void  as  such,  when  valid  as  con- 
tract.   Toles  tj.  Adee,  91  HT,  F.  562. 

USURY. 

Discount  of  note  payable  at  pay- 
ee's option ;  consideration  of  note. 


Purchase  of  bond  and  mortgage 
at  instance  of  debtor.  Siewert  r. 
Harael,  91  M   F.  199. 

Mortgage  between  partners  sold 
at  discount  in  pursuance  of  agree- 
ment. (Action  of  foreclosure.) 
Smith  «.  Cross,  90  N.  T.  549. 

Interest  on  overdrafts  of  partner. 
(Action  of  foreclosures.)  Payne  c. 
Freer,  91  N.  T.  43. 

Direction  to  pay  usurious  mort- 
gage by  assignment  for  benefit  of 
creditors.  (Action  of  foreclosure.) 
Chapin  o.  Thompson,  89  N.  Y. 
270.  - 

Notes  made  in  another  state, 
and  mailed  to  this;  place  of  pay- 
ment; note  purged  of  usury  by  re- 
newal in  another  state.  Sheldon 
V.  Haxtun,  91  N.  Y,  124. 

General  assignee  not  a  **  bor- 
rower." Wright  t>.  Clapp,  28  Hun^ 
7. 

Action  to  cancel  usurious  mort- 
gage by  devisee  of  land ;  tender  of 
sum  loaned;  *^  borrower."  Buck- 
ingham «.  Corning,  91  iV.  Y,  525. 

VARIANCE. 

In  criminal  complaint  for  adult- 
eration of  food  or  drugs.  People 
9.  FuUe,  12  Abb.  K  C.  196. 
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VENDOR  AND  PURCHASER. 

Oral  contract  to  deed  land; 
part  performance.  (Action  for 
specific  performance  against  heirs 
of  vendor.)  Brown  «.  Brown,  29 
Eun,  498. 

When  purchaser  excused. 
(Action  for  specific  performance.) 
Mackenzie  v.   Alster,   12  Abb.   N. 

a  no. 

Purchaser  from  testamentary 
trustees  compelled  to  complete. 
Parrar  «.  McCue,  89  N,  T.  139. 

Defective  description  .in  deed 
forming  chain  of  title.  Bookman 
V.  Eurzman,  48  Super.  Ct.  {J.  <&  8.) 
178. 

Rescinding  for  fraud  where 
vendor  has  no  title.  Inn  ess  t. 
Willis,  48  Super.  Ct  (J.  <JB  A) 
188. 

Liability  of  undisclosed  princi- 
pal of  purchaser,  for  deficiency  on 
foreclosure  of  purchase -money 
mortgage.  Tuthill  v,  Wilson,  90 
y.  T.  423. 

Bond  fide  purchaser;  vendor  in 
possession ;  protection  against  un- 
recorded mortgage.  Westbrook'f . 
Gleason,  89  N,  Y,  641. 

VERIFICATION. 

By  attorney,  when  sufiScient. 
Hyde  v,  Salg,  27  Hun,  369. 

To  petition  for  administration, 
when  sufficient.  Crosier  t>.  Cor- 
nell Steamboat  Co.,  27  j&t/»,  216. 

VILLAGES. 

Duty  to  repair  sidewalks;  ac- 
ceptance of  privately  built  walk. 
Heller  «.  Village  of  Sharon 
Bprings,  28  Bun^  844. 

Submitting  resolution  for  ex- 
traordinary tax ;  effect  of  oaseasment 
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roll.     Sherman  v.  Village  of  Clif- 
ton Springs,  27  Hun,  390. 

Trestee  of  Portcbester  cannot 
delegate  certain  special  powers; 
adoption  of  report,  when  not  suffi- 
cient original  action;  assessment, 
when  not  defeated  by  irregularites. 
Merritt ».  Village  of  Portcbester, 
29  Hun,  619. 

Trustees  may  regulate  peddling, 
&c.  L.  1883,  p.  642,  c.  465. 

L.  1875,  c.  181,  as  to  water 
supply  in  villages,  amended  in  §§ 
4,  6  and  9,  by  L,  1883,  p.  286,  c. 
255. 

Assessors  in.  L,  1833,  p.  76,  c. 
90. 

L.  1870,  c.  291,  tit  8,  §  26,  as  to 
compensation  as  assessors,  amend- 
ed by  L.  1883,  p.  637,  c.  459. 

WAIVER. 

When  ofilcer^s  acts  amount  to 
consent  to  change  of  duty  and 
salary.  O'Brien  t>.  Mayor,  &c.  of 
N.  Y.,  28  Hun,  250;  Monroe  t;. 
Mayor,  &c.  of  N.  Y.,  Id,  258. 

WAREHOUSEMEN. 

X.  1879,  c.  336,  as  to  sales  for 
storage,  amended  by  L,  1883,  p. 
592,  c.  421. 

Storage  of  wheat  in  vessel ;  fail- 
ure to  deliver;  burden  of  explain- 
ing loss;  owner's  liability.  Bank 
of  Oswego  tJ.  Doyle,  01  N.  r.  32. 

WATER-COURSES. 

Right  to  dam  and  to  drain  pond ; 
interference  with  mills  belov/. 
DeBaum  v.  Bean,  29  Hun,  236. 

Diverting  surface  water  upon 
land  of  adjacent  owner;  city  li- 
cense; action  for  injury  to  goods. 
Mairs  e.  Manhattan  Real  Estate 
Assoc,  89  N.  T.  498. 


662 


ANALYTICAL    INDEX    TO    THE 


WATER-WORKS   COMPANIEa. 

Companies  may  contract  with 
villages.     X.  1883,  p.  656,  c.  483. 

X.  1876,  c.  415,  f  3,  as  to  pro- 
ceedings to  acquire  lands,  amend- 
ed by  L.  1883,  p.  654,  c.  482. 

Recording  orders  as  deeds.  X. 
1883,  p.  224,  c.  216. 

.  WILLS. 

Execution*  Subscription,  at  end 
of  will.  Matter  of  O'Neil,  91  N. 
Y.  516,aflSrming  27  Bun,  130;  Mat- 
ter of  Hewitt,  91  N,  Y,  261. 

Revocation.  Pro  tanto^  by  birth 
of  child;  descent  of  real  estate; 
ejectment.  Smith  «.  Robertson,  89 
N.  Y.  655. 

Validity.     Bequest  to  societies 

to    be    selected    by      executors. 
Prichard  v,   Thompson,  29    ffun^ 

295. 

—  Bequest  to  corporation  by 
testator  dying  within  two  months; 
void  legacies,  when  they  pass  to 
next  of  kin.  Stephenson  v.  On- 
tario Orphan  Asylum,  27  J7un, 
380. 

—  Bequest  to  charitable  society 
void  when  not  made  two  months 
before  testator^s  death ;  L.  1848,  c. 
319,  §  6;  X.  1860,  c.  390;  to  what 
societies  applicable.  Hollis  v. 
Mollis,  29  JETun,  225. 

Probate.  Undue  influence  and 
fraud ;  legacy  to  attorney ;  burden 
of  proof;  probate  of  will  relating 
only  to  personalty  conclusive;  ac- 
tion to  charge  executors  as  trus- 
tees of  gift  obtained  by  fraud. 
Post  V.  Mason,  91  iV.  F.  539. 

—  Proof  of  execution;  recollec- 
tion of  subscribing  witnesses;  at- 
te6tuti«)U  clause.  Matter  of  Pep- 
oon,  91  K   Y.  255. 

—  Personal  property;    contest. 


one    year    limit;  second  contest. 
Matter  of  Oouraud,  28  Hun,  560. 

—  Jurisdiction  over  infant; 
omission  to  appoint  guardian ;  rev- 
ocation on  infant's  petition.  With- 
in what  time  infant  may  petition 
for  revocation  of  probate.  Mat^r 
of  Becker,  28  Hun,  207. 

Construction  of  provision  direct- 
ing payment  of  incumbrances. 
Sutherland  «.  Oesner,  27  Hun^ 
282. 

—  Of  provisions  as  to  accumu- 
lations. Barbour  v.  De  Forest,  28 
ffun,  615. 

—  Of  bequest  dependent  on 
marital  relations.  Humphrey  o. 
Winsbip,  28  Hun,  33. 

—  Of  the  words  "ready 
money.^'  Smith  «.  Burch,  28  Hun^ 
331. 

—  As  to  payment  of  legacy 
within  one  year.  Kolyer  v.  Ben- 
nett, 2SHun,  506. 

—  Devise  to  testator's  wife 
deemed  absolute,  not  for  life. 
Campbell  v.  Beaumont,  91  N.  Y. 
464. 

—  Bequest  to  widow  until  re- 
marriage with  power  of  disposi- 
tion, but  without  gift  over. 
Goodwin  v.  Ingraham,  29  Hun^ 
221. 

—  When  later  clause  does  not 
limit  estate  devised.  Temple  c. 
Sammis,  48  Super,  Ct.  {J.  <fe  S.) 
324. 

—  Accumulation  of  income 
during  minority  of  legatee.  Pmy 
V.  Hegeman,  27  Jlun,  603. 

—  When  remainder  vested. 
Matter  of  Brown,  29  Hun,  412; 
Lockman  v.  Reilly,  29  Hun,  434. 

—  Suspension  of  absolute  own- 
ership of  income;  joint  distiibu- 
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tees ;  shares  given  per  capita;  de- 
duction of  mortgage  from  share  of 
issue  of  mortgagor.  Matter  of 
Verplanck,   91^.  T.  439. 

—  Conversion  by  direction  to 
execntors  to  sell,  though  not  im- 
perative. (Action  for  an  account- 
ing.) Lent  V.  Howard,  89  N,  Y, 
159. 

—  Power  to  executors  to  sell 
realty;  when  personal.  Fish  v. 
Coster,  28  Hun,  64. 

—  When  legacies  deemed 
cliarged  on  real  estate.  8cott  v. 
Stebbins,  27  Hun,  885. 

—  When  void  legacy  does  not 
fall  into  residue.  Goodwin  v. 
Ingraham,  29  Hun,  221. 

—  Condition  precedent  to  legacy 
and  waiver  by  legatee ;  vesting  of 
remainder.  Eenyon  v.  See,  29 
Hun,  212. 

Action  to  construe  against  exe- 
cutnx  claiming  title  as  devisee  and 
legatee.  Wager  v.  Wager,  89  2i. 
Y.  101. 

Judicial  control  of  discretionary 
power.  Hancox  «.  Wall,  38  Hun, 
214. 

WITNESSES. 

In  criminal  cases;  undertaking 
for  appearance;  conditional  exam- 
ination. Code  Crim,  Pro.  §§  216, 
219,  amended,  and  §§217,  220, 
repealed  by  L.  188o,  p.  689,  c.  416. 

Failure  to  attend  trial;  proof  of 

damage.       (Action    for    statutory 

penalty.)      Carrington  v,  Hutson, 

28'i/f/n,  371. 

—  Offense  of  disobeying  sub- 
poena committed  where  court  held; 
may  be  indicted  for  contempt. 
People  V,  Mead,  28  Hun,  227. 

Husband  or  wife  competent 
under  L.  1876,  c.  132,  $  2,   must 


respond.    (Indictment  for  murder  J 
People  t.  Hovey,  29  Hun,  382. 

Competency  of  one  convicted. 
(Indictment  for  murder.)  People 
V.  McGloin,  12  Abb,  N,  G.  172;  af- 
firming 28  Hun,  150. 

Whether  purchaser  of  liquor  in 
violation  of  excise  law  an  accom- 
plice of  seller;  corroboration. 
People  o.  Smith,  28  Hun,  626. 

Privileged  communications  be- 
twcen  attorney  and  deceased  client. 
Sluerman  9.  Scott,  27  Hun,  381. 

When  instructions  to  attorney 
who  is  to  draw  will  not  privileged. 
Matter  of  Chupmuii,  27  Hun,  573. 

Exclusion  of  physician's  testi- 
mony as  privileged.  Grattan  v. 
Metropolitan  Life  Ins.  Co.,  28 
Hun,  430. 

Transactions  with  deceased ; 
Code  Civ.  Pro.  §829;  check. 
Koehler  tj.  Adler,  91  N,  F.  657. 

—  Proof  of  testator's  signature. 
Matter  of  Waldron,  28  Hun,  481. 

Fact  of  conversation  with  de- 
ceased. Maverick  t>.  Marvel,  90 
N.  Y.  656. 

Testimony  against  surviving 
maker  of  joint  and  several  note. 
Sprague  «.  Swift,  28  Hun,  49. 

—  Title  derived  from  deceased. 
(Action  of  ejectment.)  Pope  «. 
Allen,  90  N.  Y,  298. 

—  Wife  joining  to  bar  dower  as 
source  of  title.  (Petition  for  land 
for  use  of  railroad.)  Matter  of  N. 
Y.  Central,  &c.  R,  R.  Co.,  90  N. 
Y.  842. 

—  Deceased  assignee  of  mort- 
gage. (Action  of  foreclo«iure.) 
Smith  V.  Cross,  90  N.  Y.  549. 

—  Who  may  furnish  insurance 
company  proofs  of  death.     Cannon 
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c.  North  Weston  Mutaal  Life  Ids. 
Co.,  29  Hun,  470. 

—  Interest  of  witDess;  lien  as 
attorney.  Sherman  «.  Scott,  27 
Hun,  331. 

—  Contingent  interest  as  next 
of  kin.  Lathrop  «.  Hopkins,  29 
Hun,  60a. 

—  Testimony  against  interest. 
Smith  «.  Meaghab,  28  Hun,  423. 

Testimony  of  widow  against  her 
interest  under  will;  materiality  of 
question.  Brown  o.  Brown,  20 
Hun,  498. 

Competency  restored  by  evidence 
''concerning'^  same  transaction. 
Sweet  «.  Low,  28  Hun,  433. 

—  And  by  testimony  of  deceased 
on  former  IriaL  Bobbins  v. 
Pultzs,  48  Sujper,  Ct.  (J.  d  8.) 
610. 

—  But  not  by  testimony  on  cross- 
examination  by  adverse  party. 
Corning  v.  Walker,  28  Hun, 
435. 

When  witness  examined  before 
trial  may  be  called  on  trial.  Berdell 
v.  Berdell,  27  Hun,  24. 

Production  of  prosecutor  from 
whom  property  was  stolen.  In- 
dictment for  larceny.  People  v. 
Wiggins,  28  Hun,  308. 

Refreshing  memory  from  memo- 
randum. Bigelow  V.  Hall,  91  iV.  F. 
145. 

—  As  to  testimony  of  deceased 
person  on  former  trial.  Trimmer 
V,  Trimmer,  90  N,  Y,  675. 

Hostilitymay  be  shown.  Schultz 
V,  Third  Ave.  R.  R,  Co.,  89  If.  Y, 
242. 

Evidence  to  show  intent  or  mo* 


tive;  interest;  relation  of  parties. 
Meltser  o.  Doll,  91  N,  7.  365. 

Impeaching  in  criminal  action. 
Ostrander  «.  People,  28  fitt»,  38. 

Impeaching  character  and  credi- 
bility of  prisoner  testifying;  cross- 
examination.  People  9.  Koelke, 
29  Huiif  461. 

Prisoner  testifying  may  be  asked 
how  often  he  has  been  in  prison. 
People  «.  Hovey,  29  Hun,  382. 

Impeaching  general  reputation. 
Gulerettei;.  McKinley,27  Hun,  320. 

Cross-examination  ;  questioos 
tending  to  discredit,  contradictiDg. 
People  «.  Ware,  29  Hun,  473. 

Adverse  party  may  be  asked  if 
his  excise  license  has  been  revoked. 
People  «.  Schewe,  29  Hun,tl22, 

Hypothetical  questions  to  ex- 
perts. Stearns  v.  Field,  90  if.  7. 
040.  " 

Question  as  to  reason  for  actions 
of  othera  excluded.  McGuire  «. 
Spence,  91  If.  Y.  303. 

When  testimony  of  adverse  party 
called  as  witness  may  be  rebutted. 
Crouse  n.  Frothingham,  27  Bv.n, 
123. 

Contradictory  testimony  of  wit- 
ness at  preliminary  examination  of 
prisoner.  People  fi.  Callahan,  29 
Hun,  580. 

—  On  cross-examination.  Sitter- 
ly  «.  Gregg,  90  N.  Y,  686. 

Declaration;  contradicting;  sub- 
ornation. Homer  v,  £verett,  91 
N.  Y.  641. 

Right  of  defendant  to  examine 
his  witness,  and  to  have  him  inspect 
books  of  account.  Metropolitan 
Nat'l  B.'k  V.  Hale,  28  Hun,  841. 
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